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The  Judges  who  usually  sat  in  Banc  in  this  Term,  were,— 


COCKBUBK,  C.  J. 
WiGHTMAN,  J. 


Crompton,  J, 
Blackburn,  J. 


PATTEN,  Appellant,  v.  BHYMEB,  Bespondent    May  26. 

Stat.  9  0.  4,c.61, 1.  21,  impofles  penalties  upon  an  innkeeper  for  offences  against  the 
tenor  of  his  license.  The  form  of  license  is  giren  in  Schedule  C.  of  the  Act,  and  contains 
a  proTiso  that  tiie  innkeeper  shall  "not  knowingly  suffer  anj  unlawful  games  or  anj 
gaming  whatsoerer"  in  the  licensed  house  and  premises. 

Held,  that  an  innkeeper  was  liable  to  oonyiction,  under  sect  21,  for  playing  cards  for 
money  wi^  private  firiends  of  his  own  in  his  own  priyate  room  in  the  inn. 

Case  stated  by  two  justices  of  Essex,  under  stat.  20  &  21  Yict. 
c,  43. 

This  was  an  information  under  stat.  9  G.  4,  c.  61,  s.  21,  against 
the  appellant,  who  is  an  innkeeper  at  Great  Baddow,  in  Essex,  for 
knowingly  suffering  gaming  in  *his  house  and  premises,  by  per-  p^n 
mitting  several  persons  to  play  at  cards  for  money ;  contrary  to  '- 
the  tenor  of  his  license,  it  was  proved  by  the  evidence  of  two 
police  officers  that,  about  twelve  o'clock  on  the  night  of  10th  January, 
1860,  they  entered  the  inn  kept  by  the  appellant,  at  Great  Baddow, 
as  a  party  then  in  the  house  was  in  the  act  of  breaking  up  and 
leaving ;  that  they  found  cards  and  also  money  upon  a  table  m  the 
bar-parlour,  where  five  persons  had  been  assembled,  and  four  of  whom 
were  then  in  the  room,  the  appellant  being  one  of  them.    The  appel- 
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lant  admitted  that  thej  had  all  been  playing  cards  together,  for 
money,  at  a  very  low  stake,  and  that  the.btiher  four  persons  had  come 
there  by  his  invitation.  On  behalf  of  th^'lipp^llant  it  was  satisfactorily 
proved  that  the  parties  present  wprV  5»^pectable  tradesmen  of  the 
parish,  moving  in  the  same  sphere/bf'Jife  as  himself,  and  that  they 
had  come  to  his  house,  upon  th^roc^asion  in  questiou,  as  his  private 
friends  and  by  his  special  yiyit^tion ;  that  they  had  all  been  in  the 
habit  of  visiting  at  each  Qtherjd' houses  for  the  purpose  of  playing  a 
friendly  game  of  cards,  a'n'd.it  had  arrived  at  the  appellant's  turn  to 
invite  them  to  his  ho^e;  'and  that  the  room  where  they  were  assem- 
bled was  a  private-,ro<Jm  of  the  appellant,  and  there  were  no  other 
persons  in  the  hfllv»dQ-But  the  five  persons  before  mentioned. 

It  was  cont^sM}^  before  the  justices,  on  behalf  of  the  appellant,  that 
the  law  w^yi^ytT  intended  to  deprive  the  innkeeper  of  his  right  to 
invite  bis.krivate  friends  to  his  house,  for  the  purpose  and  under  the 
circumol^nces  proved. 

The  jdstices  were  of  a  contrary  opinion,  and  held  that,  under  the 
words  of  the  statute  and  the  tenor  of  his  license,  an  innkeeper  was 
^iQ-i   not  entitled  knowingly  ♦to  permit  cards  to  be  played  for  money 

^  in  any  part  of  his  licensed  nouse  and  premises ;  and  they  there- 
fore convicted  the  appellant  in  a  mitigated  penalty. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the 
circumstances,  the  determination  of  the  justices  was  right. 

No  counsel  appeared  in  support  of  the  conviction. 

Barrow,  for  the  appellant. — The  appellant  has  committed  no  offence 
against  the  tenor  of  his  license.  The  form  of  the  license  is  given  in 
Stat.  9  G.  4,  c.  61,  Schedule  C,  and  contains  a  proviso  that  the 
person  licensed  shaU  not  "  knowingly  sufibr  any  unlawful  games  or 
any  gaming  whatsoever*'  in  the  licensed  premises.  The  appellant 
has  been  convicted  for  knowingly  suffering  gaming  in  his  premises. 
But,  in  the  first  place,  all  playing  at  cards  is  not  gaming.  Stat.  8  &  9 
Yict.  c.  109,  8.  1,  repeals  so  much  of  stat.  S3  Hen.  8,  c.  9,  as  declares 
any  game  of  mere  skill  an  unlawful  game.  Games  at  cards  which 
require  the  exercise  of  skill,  and  are  not  mere  games  of  chance,  are, 
therefore,  no  longer  unlawful :  and,  as  the  conviction  does  not  specify 
the  particular  game  which  was  played,  the  appellant  is  entitled  to  the 
benefit  of  the  presumption  that  it  was  a  game  of  skill.  [Cbompton, 
J. — How  can  any  games  at  cards  be  games  of  mere  skill?  Cock- 
burn,  C.  J. — All  such  games  are  more  or  less  games  of  chance,  though 
requiring  skill  also.  WiGHTiLAK,  J. — In  Richardson's  Dictionary 
"  to  game  "  is  defined,  *'  to  play  for  money."]  Every  game  played 
for  money  is  not  unlawful.  [Blackburn,  J. — But  is  it  not  gaming?] 
Even  assuming  that  it  is,  then,  in  the  second  place,  it  cannot  have 
been  in  the  contemplation  of  the  Legislature  to  prevent  an  innkeeper 
«.-.   from  *inviting  his  private  friends  to  a  game  of  cards  with  him 

-^  in  a  private  part  of  the  house.  The  acts  which  the  statute  for- 
bids him  to  do  or  allow  are  acts  done  or  allowed  by  him  as  an  inn- 
keeper, not  as  an  individual.  [Cockbubn,  C.  J. — There  is  this  to  be 
said  in  your  favour,  that  it  does  not  appear  that  the  appellant  intended 
any  colourable  evasion  of  the  statute.  Still,  the  Legislature  may  have 
intended  to  prohibit  all  card  playing  on  the  licensed  premises. 
WiOHTKAN,   J. — The  difficulty  of  any  other  oonstraction  of  the 
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statute  is  that  it  woald  open  a  door  to  collosion.]  The  part  of  the 
premises  where  the  appellant  was  entertaining  his  friends  was  his 
private  dwelling-hoose,  and  not  part  of  the  inn. 

CocKBUBN,  C.  J. — The  words  of  the  license  are  large  enough  to 
embrace  the  circumstances  of  the  present  case,  and  to  justify  the  con- 
viction. There  is  certainly  a  great  diflference  between  what  is  done  by 
the  landlord  of  an  inn  as  landlord,  and  that  which  he  does  as  a 
private  individual.  The  Legislature  may,  however,  have  thought  it 
necessary  to  prohibit  any  gaming,  by  any  person,  on  any  part  of  the 
licensed  premises.  Although  I  am  not  quite  satisfied  that  such  was 
their  intention,  I  think  that  the  safer  course  is  to  hold  that  it  was ; 
jost  as  they  appear,  by  the  preceding  proviso  in  the  form  of  license, 
to  have  prohibited  drunkenness  or  other  disorderly  conduct  in  any 
part  of  the  premises.(a) 

WiGHTMAN,  J. — I  am  of  opinion  that  the  conviction  was  right. 
I  consider  that  the  object  of  the  Legislature  *was  to  impose,  r^^ 
upon  any  person  obtaining  a  license,  the  condition  not  knowingly  '- 
to  suffer  any  gaming  on  the  licensed  premises;  whether  the  gaming 
be  unlawful  or  what  may  be  called  innocent.  The  words  ''  any  gaming 
whatsoever"  are  wide  enough  to  prohibit  gaming  of  every  description, 
Playing  cards  for  money  is  gaming;  granting  that»  under  the  circum- 
stances of  the  present  case,  the  gaming  was  innocent.  Although 
nothing  of  the  sort  is  here  imputed  to  the  appellant,  it  might  be  easy 
for  a  fraudulent  person  to  evade  the  law,  supposing  it  not  to  prohibit 
all  playing  at  cards  far  money,  by  pretending  that  the  gaming  con- 
sisted merely  of  playing  at  a  lawful  game  at  cards  with  his  private 
friends. 

CBOMPToy,  J. — The  schedule  to  stat.  9  O.  4,  a  61,  gives  the  form 
of  license ;  which  forbids  not  unlawful  games  only,  but  any  gaming 
whatsoever.  It  was  in  the  first  place  contended  for  the  appellant  that 
Stat.  8  &  9  Vict.  c.  109,  s.  1,  has  rendered  certain  games,  formerly 
prohibited,  lawful;  but  that  enactment  cannot  be  called  in  aid  to 
interpret  the  word  "gaming'^  in  this  beer  Act.  As  my  brother 
Wightman  has  pointed  out,  playing  for  money  is  gaming.  The  only 
question  therefore  is,  whether  gaming  by  the  landlord  with  his  private 
friends  in  his  private  room  is  within  the  prohibition  in  the  license. 
If  the  prohibition  does  not  extend  to  such  gaming,  it  must  follow  that 
the  prohibition  against  allowing  drunkenness  on  the  premises  will  not 
prevent  a  landlord  from  allowing  his  private  friends  to  get  drunk 
there.  I  think  that  gaming  by  the  lanalord's  private  friends  is  both 
within  the  words  of  the  Act  and  within  the  *mischief  sought  to  r«g 
be  prevented ;  and  that  the  justices  were  right  in  convicting,  ^ 
however  innocent  the  appellant  may  have  been  of  any  wrong  in- 
tention. 

Blackburn,  J.— I  am  of  the  same  opinion.  The  tenor  of  the  license 
is  not  confined  to  preventing  persons  who  are  the  public  guests  of  the 
innkeeper  from  gamine;  but  is  intended  to  prohibit  all  gaming  what- 
soever, for  fear  lest  unlawful  gaming  should  be  ooUusively  carried  on 
on  any  part  of  the  licensed  premises.    I  think  therefore  that  the 

(a)  The  preceding  proyiso  is,  *'thAt"  the  innkeeper  <*do  not  wilfnlly  or  knowingly 
pennil  dmnkennett  or  otiier  diMffderiy  conduct  in  his  honse  or  premises." 
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justices  put  a  proper  construction  on  the  Act,  in  holding  that  the 
appellant  had  committed  an  offence  against  the  tenor  of  his  license. 

Conviction  affirmed. 


HARRISON  V.  THE  LONDON,  BRIGHTON  AND  SOUTH 
COAST  RAILWAY  COMPANY.    May  29. 

[Reported,  in  the  Queen's  Bench  and  in  the  Exchequer  Chamber 
on  error  from  that  Court,  2  B.  &  S.  122  (E.  C.  L.  R.  vol.  110).] 


.-,      *CHILCOTE,  Appellant,  v.  YOULDEN,  Respondent. 
'J  May  26,  80. 

Stat.  15  &  16  Vict.  c.  79,  s.  13,  empowers  the  ralner  acting  in  the  matter  of  an  endo- 
sare  to  apply  to  jastices  to  recover  possession  of  any  encroachment  or  enclosure  which, 
nnder  stat.  8  &  9  Vict.  c.  118,  <*  shall  he  deemed  to  be  parcel  of  the  land  subject  to  be 
enclosed,"  possession  of  which  the  actual  occupier  neglects  or  refuses  to  deliver  up,  after 
the  determination  of  claims  under  that  Act. 

Held  that,  on  the  hearing  of  such  an  application  bj  the  valuer,  the  justices  have  jurisdic- 
tion to  inquire  into  the  circumstances  attending  the  encroachment  or  enclosure  in  question  : 
notwithstanding  that  the  occupier  has  made  no  claim  before  the  valuer  or  the  Enclosure 
Commissioners,  and  has  not  appealed  against  the  award  of  the  Commissioners,  which 
includes  the  land  in  dispute.  That,  thereifore,  the  justices  were  right  in  refusing  to  order 
possession  to  be  given  to  the  valuer  of  a  piece  of  land  proved  to  them  to  have  been  first 
enclosed  more  than  twenty  years  before  the  first  meeting  of  the  commissioners  for  the 
examination  of  claims ;  such  land  being,  under  stat.  8  &  9  Vict.  c.  118,  s.  52,  an  ancient 
enclosure,  and  that  section,  taken  with  section  50,  showing  that  enclosures,  only,  of  less 
than  such  twenty  years'  standing  are,  nnder  that  Act,  to  be  deemed  to  be  parcel  of  the  land 
subject  to  be  enclosed. 

Case  stated  by  justices  under  stat.  20  &  21  Yict.  c.  43. 

At  a  Petty  Sessions  of  the  peace,  held  in  and  for  the  division  of 
Paington,  in  the  county  of  Devon,  on  19th  January,  1860,  a  complaint 
in  writing  was  made,  under  the  provisions  of  stats.  8  &  9  Yict.  c.  118, 
and  16  &  16  Yict.  c.  79,  s.  18,  by  the  appellant,  the  valuer  appointed 
and  acting  in  the  matter  of  the  enclosure  of  the  commons  and  waste 
lands  of  the  manor  of  Brixham,  in  the  county  of  Devon,  against  the 
respondent,  an  occupier  holding  over  and  detaining  a  portion  of  land 
used  as  garden  ground,  and  alleged  to  be  within  the  limits  of  the  $aid 
common.  On  the  part  of  the  appellant,  evidence  was  given  of  his 
appointment  as  valuer,  and  that  the  piece  of  ground  occupied  and 
held  over  by  the  respondent  was  originally  an  encroachment  on  the 
said  common,  and  included  in  the  map  of  the  commons  annexed  to 
the  provisional  order  for  the  said  enclosure,  under  the  seal  of  the  En- 
«o^  closure  Commissioners.    That  no  claim  in  *respect  thereof,  or 

-'  in  reference  thereto,  was  made  by  the  respondent  before,  or 
delivered  to,  the  appellant  as  such  valuer,  or  otherwise,  at  the  several 
times  or  places  by  him  appointed  and  notified  for  such  purpose.  That 
the  valuer  had  duly  allowed  the  majority  of  the  claims  that  were  so 
made  by  other  parties,  and  that  the  land  occupied  by  the  respondent 
was  included  and  allowed  in  such  claims.  And  it  was  thereupon 
argued,  on  behalf  of  the  said  appellant,  that  the  land,  so  occupied 
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and  held  over,  was  an  encroachment  which,  bj  being  included  in  the 
provisional  order,  must  thereby  be  '^  deemed  to  be  parcel  of  the  land 
subject  to  be  enclosed,"  and  therefore  such  as  he  was  empowered  to 
recoyer  under  the  provisions  of  stat.  15  &  16  Vict.  c.  79,  s.  18.  On 
the  part  of  the  respondent,  the  above  facts  were  not  disputed ;  but  it 
was  proved,  in  addition  thereto,  that  the  said  piece  of  ground  had 
been  enclosed  for  more  than  twenty  years  next  preceding  the  day  of 
the  first  meeting  for  the  examination  of  claims,  but  that  the  fences 
thereof  were  during  portions  of  such  time  in  an  imperfect  condition ; 
and  that  it  had  been  so  occupied  by  different  persons  not  claiming 
directly  from  each  other,  or  setting  up  any  special  title  thereto.  And 
it  was  thereupon  urged  that  the  said  enclosure  was  an  ancient  enclosure 
under  the  provisions  of  stat.  8  &  9  Vict.  c.  118,  s.  62,  and  therefore 
sach  as,  by  sect.  86  of  the  last  named  Act,  the  valuer  was  not  em- 
powered to  order  to  be  enclosed  without  the  consent  in  writing  of  the 
person  interested  therein,  which  said  consent  had  not  been  given. 

The  justices  thereupon  considered  that  the  fact  so  proved  before 
them,  that  the  enclosure  was  an  ancient  one,  was  a  sufficient  answer 
to  the  complaint,  and  that  it  was  not  necessary  that  any  claim  thereto 
should  have  been  ^set  up  before  the  valuer,  but  might  be  r^^g 
pleaded,  notwithstanding,  as  a  justification  for  so  holding  over:  '- 
and  that  the  respondent  could  not  be  dispossessed  of  the  said  piece  of 
ground  without  his  consent  in  writing  first  had  and  obtained.  And 
they  dismissed  the  said  complaint 

The  appellant  thereupon  applied  to  them  to  state  a  case  for  the 
opinion  of  this  Court  thereon,  on  the  grounds  following. 

First:  That  the  acts  of  the  valuer  were  conclusive,  and  could  not 
be  questioned  before  the  justices. 

Secondly  :  That  the  said  encroachment,  being  included  in  the  map 
annexed  to  the  provisional  order  for  enclosure  by  the  Commissioners, 
was  thereby  conclusively  "  deemed  to  be  parcel  of  the  land  subject  to 
be  enclosed  "  within  the  meaning  of  stat.  16  &  16  Vict.  c.  79,  s.  18. 

Thirdly :  That,  such  provisional  order  being  conclusive  as  to  what 
land  should  be  "deemea  to  be  subject  to  be  enclosed/'  it  was  beyond 
the  jurisdiction  of  the  justices  to  hear  any  evidence  as  to  the  fact  of 
its  being  an  ancient  enclosure,  or  any  evidence  in  relation  to  such 
encroachment,  other  than  was  required  to  prove  the  allegations  con- 
tained in  the  said  complaint. 

Fourthly :  That,  as  the  encroachment  in  question  was  included  in 
the  map  annexed  to  the  provisional  order,  the  respondent  was  bound 
to  have  delivered  a  clain^  in  writing  to  the  valuer  for  any  ''right  or 
interest  he  may  have  had  or  claimed  in  any  land  proposed  to  be 
enclosed,"  under  sect.  17  of  stat.  8  &  9  Vict.  c.  118,  or  to  have 
appealed  against  the  decision  of  the  valuer  (appellant),  in  respect  of 
sach  claims  as  were  delivered  to,  determined  on,  and  allowed  by,  the 
valuer,  under  sect'.  48  of  the  last  named  Act. 

Fifthly :  That,  the  fences  of  the  said  piece  of  land  having  been  kept 
in  an  imperfect  condition  during  the  ^twenty  years  next  pre-  r^.^^ 
ceding  the  first  examination  of  claims,  and  the  said  piece  of  ^ 

S round  having  been  occupied,  during  such  last  mentioned  term,  by 
ifferent  persons,  not  claiming  directly  from  each  other,  or  setting  up 
any  special  title  thereto,  the  said  piece  of  ground  was  not,  therefore,  an 
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ancient  enclosure,  within  the  meaning  of  sects.  52  and  86  of  stat.  8  & 
9  Yict.  c.  118 ;  but  an  "  encroachment "  within  the  meaning  of  sect.  50 
of  the  said  Act. 

If  the  Court  should  be  of  opinion  that  the  facts  so  proved  be- 
fore  the  justices  were  not  safficient  to  constitute  a  piece  of  ground 
so  held  over  an  "  ancient  enclosure "  within  the  meaning  of  sect.  52 
of  Stat.  8  &;  9  Yict.  c.  118 ;  or  if  they  should  think  that,  notwithstand- 
ing its  being  such  ancient  enclosure,  the  respondent  was  nevertheless 
estopped,  for  the  reasons  above  assigned,  from  pleading  the  same 
in  answer  to  the  said  complaint^  then  judgment  was  to  be  for  the 
appellant. 

J.  D.  Coleridge,  for  the  appellant. — ^First;  the  valuer's  decision, 
while  unappealed  against,  was  conclusive,  and  could  not  be  questioned 
before  the  justices,  but  only  by  appeal  to  the  Enclosure  Commis- 
sioners. Secondly;  the  land  held  over  by  the  respondent,  being 
included  in  the  map  annexed  to  the  provisional  order  for  enclosure 
by  the  Commissioners,  must  be  conclusively  *'  deemed  to  be  parcel  of 
the  land  subject  to  be  enclosed  "  under  staL  8  &  9  Yict.  c.  118,  within 
the  meaning  of  stat.  15  &  Id  Yict.  c.  79,  s.  18.(a)  Thirdly ;  the 
justices  were  wrong,  in  any  event,  in  holding  that  the  facts  showed 
that  the  land  was  an  ancient  enclosure  within  the  meaning  of  stat.  8 

*111   ^  ^  ^^^^'  ^*  ^^^'  ^'  ^^*    ^^  ^  ^^^  ^^^  point,  stat.  *8  &  9 
J  Yict  c.  118,  by  sects.  26-27,  provides  for  the  application,  by 

persons  proposing  to  enclose  land  subject  to  be  enclosed,  to  the 
^Inclosure  Commissioners;  the  reference  of  the  matters  by  them  to 
an  assistant  Commissioner;  and  the  subsequent  embodiment  by  them 
of  the  conditions  of  the  proposed  enclosure  in  a  provisional  order. 
Sect.  33  enacts  that  a  valuer  shall  be  appointed;  sect.  34  defines 
his  powers  and  duties,  and  sect.  85  enables  him  to  call  in  an  assist- 
ant Commissioner  as  assessor,  in  matters  of  contested  claims.  [Wight- 
KAK,  J. — Do  the  claims  there  mentioned  include  a  disputed  question 
as  to  whether  land  is  an  ancient  enclosure  or  not?  Does  not  that 
section  refer  rather  to  claims  as  to  land  which  it  is  admitted  is  subject 
to  be  enclosed  ?] 

Karslake,  cootrtL — The  section  is  limited  to  contested  claims  to 
lands  subject,  under  sect.  11,  to  be  enclosed. 

J.  D,  Coleridge, — At  all  events  the  decision  of  the  valuer  on  any 
claim  is  conclusive.  By  sect.  39  the  Commissioners,  or  an  assistant 
Commissioner,  are  empowered,  on  the  representation  of  the  valuer, 
to  set  out  the  boundaries  of  parishes  or  manors  in  which  any  land 
proposed  to  be  enclosed  is  situate ;  subject  to  a  right  of  appeal  to  this 
Court,  or  to  an  inquiry  before  a  sheriff's  jury.  Sect.  44  regulates 
the  proceedings  upon  the  appeal.  By  sects.  46-49,  the  valuer  is 
required  to  hold  meetings  ana  determine  claims,  in  the  matter  of  an 
enclosure.  By  sect.  50  all  encroachments  within  twenty  years  ''  shall 
be  deemed  parcel  of  the  land  subject  to  be  enclosed,  and  shall  be  "  '*  en- 
closed accordingly,"  "  and  in  case  any  dispute  or  difference  shall  arise 
touching  any  such  encroachments  "  '^  or  as  to  the  extent  thereof,  such 
*121  *^^P^^  ^^  difference  shall  be  determined  by  the  valuer.*'  Sect 
-■  52  provides  that  enclosures  of  twenty  years'  standing  shall  be 
deemed  ancient  enclosures ;  but  if  a  valuer  has  decided  under  sect. 

(a)SMtIuiftuotiaKdted|poflmMi8e  IS. 
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50»  that  an  enclosure  ia  not  ancient,  the  only  remedy  of  a  party  dissat- 
isfied with  his  determination  is  by  appeal  against  it,  under  sect.  55,  to 
the  Commissioners  or  an  assistant  Commissioner.  The  statute  points 
out  a  regular  course  of  proceeding,  which,  as  Kindersley,  V.  C, 
decided  in  Turner  v.  Blamire,  1  Drew.  402,  ought  to  be  followed. 
Such  also  may  be  presumed  to  have  been  the  opinion  of  the  Lords 
Justices,  whOy  in  aiBrming  that  decision  on  appeal, (a)  expressed  no 
dissent  from  the  Vice-Chancellor's  ratio  decidendi.  Next,  as  to  the 
second  point :  stat  15  &  16  Yict.  c.  79,  s.  18,  enacts  that  '*  when  any 
person  by  whom  any  encroachment  or  enclosure,  of  whatever  value, 
which,  under"  stat.  8  &  9  Vict.  c.  118,  "shall  be  deemed  to  be  parcel 
of  the  land  subject  to  be  enclosed,  shall  be  actually  occupied,  shall 
Beglect  or  refuse  to  quit  and  deliver  up  possession  of  the  same,  or 
any  part  thereof,  to  the  valuer  acting  in  the  matter  of  the  enclosure, 
within  one  calendar  month  next  after  the  determination  of  claims 
under"  stat.  8  &  9  Vict.  c.  118,  "the  possession  thereof  may  be 
recovered  by  such  valuer  under  the  provisions  of"  stat  1  &  2  Vict. 
c.  74.  Having  regard  to  the  enactments  of  stat.  8  &  9  Vict.  c.  118, 
it  is  clear  that  land  included  in  the  map  annexed  to  the  provisional 
order  of  the  Commissioners  must,  under  that  Act,  be  "deemed  to  be 
parcel  of  the  land  subject  to  be  enclosed."  [Blackburn,  J. — Does 
not  sect.  18  of  stat.  15  &  16  Vict.  c.  79,  refer  only  to  encroachments 
made  within  twenty  years;  which,  by  stat.  8  &  9  Vict.  c.  118,  s.  50, 
"shall  be  *deemed  parcel  of  the  land  subject  to  be  enclosed"?  r^^Q 
By  sect.  49  of  stat.  8  &  9  Vict.  c.  118,  the  valuer  is  expressly  ^ 
disabled  from  determining  title  to  land.]  If  the  valuer  has  decided 
wrongly,  his  determination  can  be  reversed  on  appeal.  [Blackburn, 
J. — But  must  he  not,  in  order  to  show  his  ri^ht  to  the  interference  of 
the  justices,  prove  before  them  that  the  land  in  question  was  subject 
to  be  enclosed,  under  sect.  50  of  stat.  8  &  9  Vict.  c.  118?  The  pro- 
ceedings before  the  justices  are  to  be  under  the  provisions  of  stat.  1 
&  2  Vict.  c.  74 ;  and  under  that  Act  a  landlord  seeking  to  recover 
possession  of  a  small  tenement  must  prove  before  the  justices  a  ten- 
ancy and  a  holding  over  by  the  tenant,  in  order  to  give  the  justices 
jurisdiction.]  Lastly,  assuming  that  the  valuer's  determination  was 
not  conclusive,  it  was  right  upon  the  facts;  and  the  justices  were 
wrong  in  reversing  it, 

Karslake,  contra. — The  justices  had  jurisdiction  to  inquire  into  the 
matter,  and  they  came  to  a  right  conclusion.  Upon  the  iinding,  the 
piece  of  land  in  question  must  be  considered  to  be  de  facto  an  ancient 
enclosure;  and  sect.  11  of  stat.  8  &  9  Vict.  c.  118,  which  enumerates  the 
descriptions  of  land  subject  to  be  enclosed  under  the  Act,  does  not 
comprehend  ancient  enclosures.  It  cannot  be  said  that  all  land  in- 
cluded in  the  map  annexed  to  the  Commissioners'  provisional  order 
for  enclosure  is  thereby  to  be  conclusively  deemed  to  be  land  subject 
to  enclosure :  otherwise,  any  part  of  the  New  Forest  or  of  the  Forest 
of  Dean  might  become  subject  to  enclosure  if  put  into  such  a  map; 
whereas  sect.  18  of  the  Act  excepts  those  forests  from  its  operation. 
The  facts  in  evidence  before  the  justices  showed  that  the  land  in 


question  in  the  present  case  was  an  ancient  enclosure  *within   ^^^^ 
sect.  62,  haying  been  enclosed  for  more  then  twenty  years  before  '- 
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the  first  meeting  of  the  Commissioners.  Sect.  50  shows  that  the  only 
encroachments  upon  land  which  are  subject  to  enclosure  are  encroach- 
ments made  within  twenty  years  of  that  meeting.  By  sect.  86  ancient 
enclosures  cannot  be  enclosed  without  the  written  consent  of  the  per- 
son interested  in  them.  Sects.  47, 48, 55  and  56,  which  relate  to  claims 
before  the  valuer  by  persons  setting  up  some  right  or  interest  in  lands 
proposed  to  be  enclosed;  the  determination  of  those  claims  by  the 
valuer ;  and  the  appeal  from  him  to  the  Commissioners,  and  from  the 
Commissioners  to  the  Assizes;  apply  only  to  claims  relating  to  rights 
in  lands  which  the  Commissioners  have  power  to  enclose,  and  have 
no  bearing  on  the  claim  of  an  owner  of  land  to  prevent  its  enclosure 
altogether.  By  stat.  15  &  16  Vict.  c.  79,  a.  18,  the  valuer  is  em- 
powered to  recover  possession  of  "any  encroachment  or  enclosure" 
**  which  under"  stat.  o  &  9  Vict.  c.  118,  '*  shall  be  deemed  to  be  parcel 
of  the  land  subject  to  be  enclosed :"  by  which  must  be  meant,  not  all 
encroachments  or  enclosures  that  the  Commissioners  may  choose  to 
insert  in  their  map,  but  such  only  as  are  subject  to  enclosure:  such, 
that  is,  by  reason  of  sects.  50  and  52  of  the  first  Act,  as  are  of  leas  than 
twenty  years'  standing.  Turner  v.  Blamire,  1  Drew.  402,  was  a  motion 
for  an  injunction  to  restrain  the  Commissioners  from  confirming  the 
award  of  their  valuer;  and  the  injunction  was  refused,  on  the  ground 
that  it  appeared  that  the  plantiff  had  acquiesced  in  the  result  of  the 
preliminary  inquiry  by  an  assistant  Commissioner,  namely,  that  the 
land  in  dispute  was  subject  to  enclosure.  But  the  fact,  proved  by  the 
*151    P^^^^°^  respondent,  that  his  land  is  an  ancient  ^enclosure,  shows 

-'  that  the  valuer  had  no  jurisdiction  whatever  to  enclose  it. 
Coleridge,  in  reply. — Stat.  15  &  16  Vict.  c.  79;  s.  18,  authorizes  the 
valuer  to  recover  land  which,  under  stat.  8  &  9  Vict.  c.  118,  *'  shall  be 
deemed  to  be  parcel  of  the  land  subject  to  be  enclosed."  The  question 
is,  by  whom  must  it  be  so  deemea?  Surely,  by  the  Commissioners. 
Assuming,  therefore,  that  the  Commissioners,  by  reason  of  sects.  60 
and  52  of  the  earlier  Act,  are  wrong  in  deeming  an  encroachment 
of  more  than  twenty  years'  standing  subject  to  enclosure,  still,  if  they 
BO  deem  it,  their  decision  is  conclusive  and  cannot  be  inquired  into 
by  the  justices.  By  sect.  55  of  the  first  Act^  the  valuer  is  to  make 
out  a  schedule  of  the  claims  which  he  allows,  "  after"  he  "  shall  have 
heard  and  determined  all  claims  and  objections  which  shall  have  been 
made  in  the  matter  of  an  enclosure."  The  proper  course,  therefore, 
for  an  owner  of  land,  who  denies  that  it  is  subject  to  enclosure,  to 
adopt,  is  to  go  before  the  valuer  and  make  out  the  exemption.  It  is 
too  late  to  take  such  an  objection  after  the  valuer  has  heard  and  de- 
termined. [CocKBURN,  C.  J. — Can  the  valuer  give  himself  jurisdic- 
tion in  such  a  case,  by  deciding  the  matter  of  fact,  as  to  the  liability 
of  the  land  to  enclosure,  wrongly  ?]  If  he  has  jurisdiction  to  inquire, 
he  has,  also,  jurisdiction  to  determine;  and  if  his  determination  is 
wrong  the  only  redress  is  by  an  appeal  under  the  statute.  The  de- 
fendant could  not,  by  setting  up  a  question  of  title,  oust  the  jurisdic- 
tion of  the  justices  to  give  the  valuer  possession  of  the  land  which  the 
defendant  was  proved  to  be  holding  over :  Bees  v.  Da  vies,  4  C.  B.  K. 
S.  66  (E.  C.  L.  R.  vol.  98). 
•161       *Coc^BURN,  C.  J. — lam  of  opinion  that  our  judgment  should 

-'  be  for  the  respondent.    The  question  ia,  whether  a  person  who 
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has  obtained  a  piece  of  land  by  encroaohment  upon  land  subject  to 
be  enclosed,  has  a  right  to  the  possession  and  also  to  the  property  of 
and  in  that  piece  of  land,  when  an  enclosure  takes  place :  or  whether, 
if  he  makes  no  appeal  against  the  decision  of  the  Commissioners  en- 
closing his  land,  he  is  bound  by  their  award  although  the  land  was 
not  subject  to  be  dealt  with  by  them  at  all.  It  appears  to  be  admitted 
by  the  appellant  that  there  is  no  distinction  in  prmciple  between  this 
case  and  that  of  the  enclosure  of  ordinary  freehold  land  acquired  by 
a  more  legitimate  title  than  encroachment.  Now,  having  regard  to 
Stat.  8  &  9  Yict  a  118,  I  think  that  all  its  provisions  relating  to  the 
enclosure  of  land  refer  to  land  which  is  not  only  proposed  to  be  but  is 
also  subject  to  be  enclosed.  It  is,  in  fact,  clear  that  the  Legislature 
could  not  have  contemplated  an  interference  with  land  the  private 
property  of  individuals;  whether  that  property  be  acquired  by  long 
encroachment  or  otherwise.  The  Act,  by  sect.  11,  sets  out  the  de- 
scriptions of  land  which  are  to  be  subject  to  enclosure.  Then  follows 
a  scheme  for  effecting  the  enclosure.  Parties  interested  in  land  sub- 
ject to  be  enclosed,  and  desirous  of  its  enclosure,  are  to  apply  to  the 
Commissioners,  who  are  then  to  refer  the  application  to  an  assistant 
Commissioner ;  that  he  may  inquire  into  the  expediency  of  the  pro- 
posed enclosure,  and  hear  and  consider  what  has  to  be  said  for,  and 
what  objections  can  be  urged  against  it.  I  think  that  the  "  objections" 
"to  the  proposed  enclosure"  mentioned  in  sect.  25,  do  not  include  an 
objection  that  the  land  is  not  land  subject  to  enclosure;  but  are 
restricted  to  objections  against  the  general  ^expediency  of  the  r^^,^ 
enclosure.  After  the  assistant  Commissioner  has  reported,  a  ^ 
valuer  is  to  be  appointed,  to  hear  and  determine  the  claims  of  persons 
claiming  any  common  or  other  right  or  interest  in  any  land  proposed 
to  be  enclosed;  and,  by  sect.  4o,  his  order  as  to  "any  doubts  or 
difficulties"  "respecting  such  claims,  or  any  differences"  '' between 
any  of  the  claimants  touching  their  respective  claims,  or  the  relative 
proportions  of  their  rights  and  interests,"  is  to  be  final  unless  a  party 
dissatisfied  with  it  appeals  to  the  Commissioners.  Then  follows,  in 
sect  60,  an  important  enactment  that  "encroachments  and  enclosures'' 
"  which  shall  have  been  made  by  any  person,  from  or  upon  any  part 
of  the  land  proposed  to  be  enclosed,  within  twenty  years  next  before 
the  first  meeting  for  the  examination  of  claims  in  the  matter  of  the 
enclosure,"  "shall  be  deemed  parcel  of  the  land  subject  to  be  en- 
closed." And,  by  sect.  62,  encroachments  of  twenty  years'  standing 
are  to  be  deemed  ancient  enclosures  for  the  purposes  of  the  Act. 
Sect.  66  is  very  material.  It  gives  a  right  of  appeal  to  "  any  person 
claiming  to  be  interested  in  any  land  proposed  to  be  enclosed,"  from 
"any  determination  of  the  Commissioners  or  assistant  Commissioner 
concerning  any  claim  or  interest  in  or  to  the  land  proposed  to  be 
enclosed  under  the  powers"  of  the  Act  To  me,  this  section  appears 
to  be  merely  the  sequel  to  sect.  48,  which  gives  an  appeal  from  the 
valuer  to  the  Commissioners.  Sect.  66  gives  the  like  appeal  from  the 
determination  of  the  Commissioners ;  an  appeal,  as  it  seems  to  me, 
founded  upon  the  same  grounds  as  that  under  sect.  48.  I  do  not  see 
bow  it  can  apply  to  an  objection,  such  as  the  present,  that  the  land 
18  not  subject  to  enclosure  at  all;  raised  by  a  person  who  has 
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«1ft1  *^^^®^  made  any  claim  or  objection  at  all  before  the  valuer, 
-I  and  has  never  vppeolei  from  Mm  to  tbe  Commissioiiers.  There 
ia  no  provision  in  the  Act  giving  such  a  person  any  appeal  at  all.  The 
whole  scope  of  the  Act  is  to  confer  powers  for  enclosing  land  subject 
to  be  enclosed ;  and  nothing  short  of  a  very  express  enactment  would 
justify  us  in  holding  that  it  gives  the  Commissioners  jurisdiction  to 
decide  questions  of  title,  and  of  the  private  right  to  their  property  of 
the  owners  of  land  not  so  subject.  The  Legislature  has  not  em- 
powered the  Commissioners  to  finally  decide  whether  an  encroachment 
IS  of  twenty  years'  standing  or  of  less.  If  it  is  of  twenty  years'  stand- 
ing, the  Commissioners  cannot  bind  the  person  whose  land  it  is,  by 
finding,  contrary  to  the  fact,  that  it  is  of  less. 

WiGHTMAN,  J. — This  question  arises  on  a  proceeding  under  stat. 
15  &  16  Vict.  c.  79,  s.  18,  by  which  the  appellant,  the  valuer,  sought 
before  justices  to  recover  possession  of  an  encroachment  upon  land 
subject  to  be  enclosed,  and  which  was  occupied  and  held  over  by  the 
respondent,  in  the  same  manner  as  is  provided  by  stat.  1  &  2  Vict.  c. 
74,  for  the  recovery  of  the  possession  of  small  tenements  from  tenants. 
The  valuer  contended  that  the  encroachment  in  question  was  to  "  be 
deemed  to  be  parcel  of  the  land  subject  to  be  enclosed,'^  under  stat.  8 
&  9  Vict.  c.  118 :  and  the  justices  entered  into  the  preliminary  inquiry 
whether  it  was  properly  so  deemed :  whether,  that  is,  it  in  fact  was 
parcel  of  such  land.  I  think  that  the  justices  had  full  right  to  insti- 
tute that  inquiry.  It  is  said  by  the  appellant,  that  the  question  of 
parcel  or  no  parcel  had  been  conclusively  determined  already,  by  the 
insertion  of  the  encroachment  in  the  *map  of  the  enclosure,  as 


* 


-'  parcel  of  the  land  to  be  enclosed;  no  objection  to  or  appeal 
against  such  insertion  having  been  made  by  the  respondent  at  an^ 
time  before  the  map  appeared.  This  brings  us  to  consider  the  provi- 
sions of  Stat.  8  &  9  Vict,  c,  118.  In  so  doing,  we  must  take  the  fiict 
to  be  found  that  this  encroachment  was  of  more  than  twenty  years* 
standing  before  the  Commissioners'  first  meeting;  and  that  it  there- 
fore is,  by  reason  of  sect  62,  to  be  deemed  and  taken  to  be  an  ancient 
enclosure.  [His  Lordship  read  the  section.]  From  that  section  it 
would  seem  that  the  encroachment  was  not  land  subject  to  be  enclosed. 
Sect.  47,  which  relateis  to  claims  to  be  sent  in  to  the  valuer,  applies 
only  to  claims  of  right  in  alieno  solo.  Mr.  Coleridge  appears  to  admit 
that;  but  to  contend  that  the  respondent  ought  to  have  taken  his 
objection  before  the  valuer,  obtained  his  determination  upon  it,  and 
had  the  matter  reheard  by  the  Commissioners  or  an  assistant  Com- 
missioner, under  sect  56.  Sect.  49,  however,  provides  that  nothing 
in  the  Act  "shall  extend  to  enable  the  valuer,  or  the  Commissioners, 
or  any  assistant  Commissioner,  to  determine  the  title  of  any  lands,  or 
to  determine  any  right  between  any  parties  contrary  to  the  actual 
possession  of  any  such  party  (except  in  cases  of  encroachment  as 
nereinafler  mentioned).'*  In  the  course  of  the  argument  I  was  struck 
with  the  necessity  of  ascertaining  to  what  the  exception  there  men- 
tioned applies ;  and  I  think  that  it  applies  to  cases  of  encroachment 
the  title  to  which  depends  upon  lapse  of  time ;  and  that  it  is  con- 
fined to  encroachments  falling  under  sect.  50,  as  being  of  less  than 
twenty  vears'  standing,  and  not  to  those  falling  under  sect.  62.  No 
doubt  the  valuer  may  deal  with  any  part  of  an  encroachment  which 
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is  proved  *to  have  been  made  within  twenty  years,  thoagh  the  p^AA 
rest  of  it  is  within  the  protection  of  sect.  52.    But  no  such  '- 
question  arises  in  the  present  case.    The  entire  encroachment  having^ 
been  made  more  than  twenty  years  ago,  it  is  an  ancient  enclosure,  and 
the  vainer  had  no  power  to  enclose  it  either  in  whole  or  in  part. 

(Crompton,  J.,  was  absent.) 

Blackbubn,  J. — ^I  am  of  the  same  opinion.  Stat.  8  &  9  Yict.  c. 
118,  by  sect.  11,  defines  what  are  lands  subject  to  be  enclosed,  and  it 
thence  appears  that  they  are  lands  subject  to  rights  of  common.  Sect. 
25  provides  for  an  application  to  the  Commissioners,  with  a  view  to 
an  enclosure,  by  persons  interested  in  such  land.  It  may  often  happen, 
as  it  did  in  Turner  v.  Blamire,  1  Brew.  402,  (a)  that  a  dispute  arises 
whether  part  of  the  land  proposed  to  be  enclosed  is  subject  to  enclo- 
sure or  not.  And  I  am  far  from  saying  that  it  might  not  have  been 
expedient  to  give  the  Commissioners  power  to  decide  what  lands  were, 
and  what  were  not,  so  subject ;  and  to  make  their  decision,  subject  to 
an  appeal,  final.  But  I  fail  to  find  any  provision  to  that  effect  in  the 
Act.  The  '' objections"  to  the  enclosure,  into  which  the  assistant 
Commissioner  is,  by  sect.  25,  to  inquire,  do  not  appear  to  me  to  apply 
to  a  dispute  as  to  whether  the  lana  proposed  to  be  enclosed  is  subject 
to  enclosure  or  not.  Sect.  49  prohibits  the  valuer  and  Commissioners 
from  determining  any  question  of  title  to  land,  "except  in  cases  of 
encroachment  as  hereinafter  mentioned ;"  except,  that  is,  in  cases  of 
encroachment  for  less  than  twenty  years,  which  fall  under  *the  r^ni 
operation  of  sect.  50.  There  is  nothing  to  show  that  the  Com-  *- 
missioners  may  conclusively  give  themselves  jurisdiction  by  finding, 
contrary  to  the  fact,  that  an  encroachment  is  of  less  than  twenty  years' 
standing.  That  being  so,  I  think  that  the  justices  have  power,  at  the 
hearing  of  an  application  to  them  by  the  valuer,  under  stat.  15  &  16 
Yict.  c.  79,  8. 13,  to  determine  the  fact  which  settles  whether  or  not 
the  encroachment,  possession  of  which  he  seeks  to  recover,  is  to  be 
deemed  to  be  parcel  of  the  land  subject  to  be  enclosed;  the  fact, 
namely,  whether  or  not  the  encroachment  took  place  within  the  last 
twenty  years.  Then  arises  the  question  whether  they  were  precluded 
from  determining  in  favour  of  the  respondent  by  the  circumstance 
that  the  encroachment  in  dispute  was  inserted  in  the  Commissioners' 
map  of  the  lands  to  be  enclosed.  But,  as  I  have  already  said,  how- 
ever desirable  it  might  have  been  to  make  the  Commissioners'  decision 
conclusive,  I  find  no  power  given  to  them  by  the  Act  finally  to  deter- 
mine such  a  matter ;  and  such  a  power  could  only  be  given  them  by 
express  enactment  Judgment  for  the  respondent. 

(a)  JudsmMnt  affirmed  on  appeal  hj  the  Lords  Joftioes,  SS  L.  J.  N.  S.  Cli.  766. 
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♦22]  *SMITH  V.  MUNDY.    June  1. 

The  property  in  the  halres  of  bank  notes,  sent  in  payment  of  a  debt  due  to  the  reoeiTer 
from  a  third  person,  with  an  intention  on  the  part  of  both  sender  and  receiver  that  the 
other  halves  are  to  follow,  remains  in  the  sender  until  he  sends  the  second  halves ;  the 
payment  being,  until  then,  inchoate  and  conditional.  It  is  therefore  open  to  the  sender, 
at  any  time  before  sending  the  second  halves,  to  disa£Brm  the  transaction  and  redemand 
the  first  halves  from  the  receiver ;  who  is  liable  to  an  action  for  refusing  to  return  them. 

Special  case  stated,  after  writ  issued  and  without  pleadings,  by 
consent  and  bj  order  of  Blackburn,  J. 

The  action  was  brought  by  the  plaintiff  against  the  defendant  for 
the  non-return  by  the  defendant  to  the  plaintiff  of  the  half  parts  of 
two  Bank  of  England  notes  of  the  plaintiff,  one  for  20Z.  and  the  other 
for  lOZ.,  which  had  been  sent  by  the  plaintiff  to  and  received  by  the 
defendant,  and  which  the  plaintiff  alleged  the  defendant  was  bound  to 
redeliver  to  the  plaintiff  on  request,  which  was  made ;  and  also  for 
the  wrongful  conversion  by  the  defendant  of  the  plaintiff's  said  half 
parts  of  the  said  two  Bank  of  England  notes ;  and  also  for  the  deten- 
tion from  the  plaintiff  of  his  said  half  parts  of  the  said  two  notes. 

On  12th  August,  1859,  the  plaintiff  entered  into  an  agreement 
with  one  George  Williams,  of  Esperanza,  Torquay,  in  the  county  of 
Devon,  for  entering  into  a  partnership  with  the  said  G.  Williams,  in 
regard  to  certain  furnished  houses  at  Torquay,  of  which  the  said  G. 
Williams  was  possessed.    The  following  is  a  copy  of  the  agreement. 

"Esperanza,  Torquay,  South  Devon. 

"  Memorandum  of  agreement  niade  this  12th  day  of  August,  1859, 
between  George  Williams,  of  Esperanza,  Torquay,  South  Devon,  on 
the  one  part,  and  George  Smith,  of  124  Great  Dover  Boad,  London, 
on  the  other  part;  that  is  to  say,  that  the  house  Esperanza  is  under 
♦231  ^^^^^  ^  *'^®  above  named  George  Williams  for  a  term  of  ♦?,  14, 
^  and  21  years,  at  a  rental  of  911.  per  annum;  so  likewise  is  the 
house  Albyn  Lodge,  at  a  rental  of  90^  per  annum ;  so  likewise  is  the 
bouse  called  Cambourne,  at  the  rental  of  l&Ol.  yearly.  The  said 
George  Williams  assures  George  Smith  that  his  liabilities  for  furnish- 
ing the  said  houses  do  not  exceed  7002.,  their  original  cost  bein^ 
10002.;  that  the  said  George  Williams  agrees  to  accept  of  the  saia 
George  Smith  as  a  partner,  to  share  equally  the  profits  and  liabilities 
in  connection  with  the  said  houses,  on  condition  of  his  paying  into  a 
bank,  at  Torquay  or  elsewhere,  to  the  joint  credit  of  the  above  named 

Sartners,  the  sum  of  5002.    This  paper  to  be  binding  on  each  until  a 
eed  of  partnership  is  executed. 

"  George  Willi aics. 
"  George  Smith." 
"  Witness,  Alice  Williams." 

The  sum  of  5002.  has  never  been  paid  by  the  said  George  Smith 
into  any  bank,  at  Torquay  or  elsewhere,  to  the  joint  credit  or  other- 
wise. At  the  time  of  the  making  of  the  said  agreement  Williams 
represented  to  the  plaintiff  that  he  was  under  certain  liabilities,  and 
owed  certain  debts  in  respect  to  the  f urnbhing  of  the  said  houses ;  and 
that,  amongst  others,  he  owed  the  defendant,  who  was  a  china  and 
glass  merchant  at  Bristol,  852.  for  china  and  glass  which  had  been 
supplied  by  the  defendant  to  Williams  for  furnishing  the  said  houses. 
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On  the  17th  August,  1859,  the  plaintiff  wrote,  addressed,  and  sent  by 
post  to  the  defendant  a  letter  of  which  the  following  is  a  copy. 

"  124,  Great  Dover  Road, 

S.  E.  London,  Aug.  17, 1869. 
*'Mr.  Thos.  G.  Mundy. 

"  Sir.  I  presunne  Mr.  George  Williams,  of  Esperanza,  *Tor-  ^^a 
quay,  has  ioforroed  you  of  my  having  joined  him  in  his  line  of  '- 
business,  and  that  the  debts  contracted  after  this  date  will  be  in  the  joint 
names  of  Williams  and  Smith.  I  enclose  you  half-notes  for  357.,  and 
in  acknowledging  the  same  please  forward  me  a  statement  of  the  full 
amount  due  to  you  by  Mr.  Williams,  and  oblige 

"  Your  obedient  servant, 

"  GSOBGE  SlCITH." 

^  P.S. — I  find  I  have  not  a  51.  note,  but  will  enclose  it  in  next. 

•'  No.  80,780,  March  20,  1859 £20 

'•  No.  85,643,  June  20, 1869 10 


JE80." 
The  half-notes  for  807.,  referred  to  in  the  above  letter,  were  the 
halves  of  two  Bank  of  England  notes,  and  the  same  were  enclosed  in 
the  said  letter  and  sent  therein  by  post  to  the  defendant.  The  num- 
bers and  description  of  the  halves  of  the  said  two  notes  so  enclosed 
and  sent  in  the  said  letter  to  the  defendant  were  and  are  as  follows. 
No.  80,780,  dated  20th  March,  1859,  for  202.;  also.  No.  86,548,  dated 
20th  June,  1859,  for  lOZ. 

The  above-mentioned  letter,  and  the  said  halves  of  the  said  two 
Bank  of  England  notes  enclosed  therein,  were  duly  received  by  the 
defendant.  They  were  sent  to  the  defendant  with  the  sanction  and 
authority  of  the  said  George  Williams.  The  said  notes  were  the 
notes  of  the  plaintiff  at  the  time  of  the  sending  the  same ;  and  at  that 
time,  and  at  the  time  of  the  receipt  by  the  defendant  of  the  halves  of 
the  said  two  notes,  the  plaintiff  was  under  no  other  contract  or  liabi- 
lity than  that,  if  any,  shown  by  the  said  agreement,  together  with  the 
facts  above  stated,  to  send  the  same;  nor  was  the  plaintiff  under  any 
'obligation,  except  as  aforesaid,  to  pay  the  defendant  the  said  n^oR 
debt  so  due  to  him  from  the  said  G.  Williams,  or  any  part  *- 
thereof.  On  18th  August,  1859,  the  defendant,,  on.  receipt  of  the 
said  letter,  wrote  and,  playing  the  postage,  sent  by  post  ta  the  plaintiff, 
who  in  due  course  received  from  nim,  a  letter  of  which  the  following 
is  a  copy. 

"  August  18th,  1859. 
"Sir.  I  am  in  receipt  of  your  favour  enclosing  the  first  half  of  a 
twenty  and  a  ten  pouna  note,  and  on  receipt  of  the  second  halves  will 
send  a  stamped  acknowledgment.  According  to  your  request,  I  here- 
with enclose  a  statement  of  account  due  from  Mr.  Williams  for  goods 
sent :  also  the  amount,  as  near  as  I  can  at  present  give,  of  the  goods 
which  are  selected  to  be  sent  for  the  new  house. 

*'  I  am.  Sir,  yours,  &c., 

*'  TffOS.  G.  MUNDT. 

''Amount  of  account  against  Mr.  Williams,  29 {.  Ss.  8df. 
"The  amount  of  goods  selected  for  the  new  house  amounts  to  firom 
661  to  80?." 
1.  A  i.|  VOL.  in. — 8 


25  SMITH  V.  MUNDT.    T.  T.  1860. 

None  of  sacfa  goods  mentioDed  io  such  letter,  excepting  the  29/.  Ss. 
%d.t  which  had  been  supplied  previouslj  to  the  said  agreement,  were 
suppli^  to  the  said  George  Williams  or  to  the  plaintiff. 

On  19th  August,  1859,  the  plaintiff  wrote,  aadressed,  and  sent  by 
pctet  to  the  defendant,  who  duly  received,  a  letter  of  which  the  follow^ 
mg  is  a  copy. 
;   *' Mr.  T.  G.  MuNDT, 

"  124,  Great  Dover  Road,  S.  E.  London,  Aug.  18, 1859. 
''Sir, — ^I  beg  to  request  that  no  goods  be  debited  to  me,  or  use 
tnade  of  half-notes  I  sent  to  you,  until  you  again  hear  from  me. 

"  Your  obedient  Servant. 

"  Georor  Smith." 
«2V(1       *'^6  half-notes  referred  to  in  the  last  letter  were  the  halves 
-I  of  the  said  two  Bank  of  England  notes  sent  by  the  plaintiff  to 
and  teceived  by  the  defendant  as  hereinbefore  mentioned. 

On  22d  August,  1859,  the  plaintiff  wrote,  addressed,  and  sent  by 
post  to  the  defendant,  Who  duly  received  the  same,  a  letter  of  which 
the  following  is  a  copy. 
"  Mf .  T.  G.  MuNDY.  -        "  London,  August  22, 1869. 

"Sir.  In  consequence  of  having  withdrawn  from  any  partnership 
With  Mr.  Williams,  of  Torquay,  I  request  the  return  of  the  half-notes 
I  sent  to  you  on  the  17tli  instant^  for  802. 

"And  oblige,  yours,  &o., 
Ko.  80,730    .       .       .       £20  "  Georqs  Smith. 

85,543    ...        £10 

£80." 

At  this  time  the  defendant  had  no  knowledge  that  the  said  agree- 
ment of  12th  August,  1859,  subsisted  between  the  plaintiff  and  the 
said  George  Williams.  The  half-notes  referred  to  in  the  last  lett^ 
were  the  halves  of  the  said  two  Bank  of  England  notes  sent  by  the 
plaintiff  to  and  received  by  the  defendant  as  hereinbefore  mentioned. 

On  21st  December,  1859,  one  Henry  Gribble,  being  the  plaintiff's 
fi^nt  and  duly  authorized  by  the  plaintiff  so  to  do,  verbally  aemanded 
of  the  defendant,  and  required  the  defendant  to  deliver  to  nim,  for  the 

K*  lintiff,  the  said  halves  of  the  said  two  Bank  of  England  notes, 
e  defendant  on  that  occasion  refused,  and  has  ever  since  refused,  to 
deliver  the  said  halves  of  the  said  two  notes  either  to  the  plaintiff  or 
to  his  said  agent,  and  the  defendant  claims  a  right  to  retain  the  same. 
*271  ^^^  ^^  Henry  Gribble,  at  the  time  he  made  the  ^aforesaid 
-'  demand,  also  served  the  defendant  with  a  written  demand,  duly 
signed  by  the  plaintiff.  The  defendant  has  refused  to  comply  with 
ftuch  written  notice  and  demand,  and  still  retains  and  claims  a  right 
to  retain  the  said  halves  of  the  said  two  notes. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  plain 
tiff  was  entitled  to  recover  from  the  defendant  the  said  halves  of  the 
said  two  Bank  of  England  notes,  or  their  value. 

Macnamara,  for  the  plaintiff. — ^The  plaintiff  is  entitled  to  recover. 
The  case  is  one  of  the  first  impression:  but,  on  principle,  the  plain- 
tiff's right  is  clear.  Nothing  has  taken  place  between  him  and  the 
defendant  which  can  operate  to  divest  the  plaintiff  of  the  property  in 
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the  htIf*iiote8  sent  to  the  ctefendaiit.  The  sending  them  was  not  poy- 
ment  of  tho  debt  due  from  Williams,  but  only  a  step  towards  payment 
It  was  an  inchoate  and  incomplete  act.  The  defendant  himself  treats 
it  as  snch,  in  bis  letter  of  18th  August,  1859,  by  which,  after  acknow- 
ledging the  receipt  of  the  half-notes,  hQ  states  that  be  will  send  a 
stamped  acknowledgment  on  receipt  of  the  second  halves.  WilliamSy 
if  sued  by  the  defendant  for  the  original  debt,  could  not  have  made 
out  a  plea  of  payment  by  proof  that  the  half  notes  had  been  sent  by 
the  present  plaintiff  to  the  defendant  on  account  of  it ;  nor  could  tM 
defendant  sue  the  plaintiff  for  not  sending  the  second  halves.  Again, 
it  is  clear  that  there  was  no  gift  of  the  half-notes  by  the  plaintiff  to 
the  defendant;  nor  was  there  any  contract  between  them,  or  any 
consideration  for  the  passing  of  the  property  in  the  half-notes  to  the 
defendant  The  transaction  amounted  to  no  more  than  a  conditional 
delivery  of  the  first  halves;  *it  is  as  though  the  plaintiff  had  r^aa 
said  to  the  defendant,  "  I  intend  these  halves  to  be  yours,  when  ^ 
and  provided  that  I  send  you  the  others,  and  you  accept  them  in  pay- 
ment" There  is  no  such  thing  in  law  as  a  qualified  or  partial  passing 
of  the  fffoperty  in  a  thing :  it  must  either  pass  altogether  or  not  at  all. 
Tried  by  this  test,  the  property  in  the  half-notes  sent  remained  in  the 
plaintiff  If  the  whole  debt  due  to  the  defendant  bad  been  afterwards 
paid  in  cash,  the  plaintiff  could,  clearly,  have  recovered  back  the  half- 
notes.  Hough  V.  May,  4  A.  fc  E.  954  (E.  G.  L.  B.  vol.  81),  decides 
that  there  cannot  be  a  conditional  payment  The  defendant  in  that 
case  relied,  in  support  of  a  plea  of  payment  to,  and  acceptance  of  the 
sum  paid  in  satisfaction  by,  the  plaintifis,  on  a  check  which  he  had 
sent  to  them,  which,  in  the  body  of  it,  was  stated  to  be  for  "  balance 
account ;"  but  the  Court  held  jthat,  to  make  the  delivery  of  the  check 
a  payment,  it  should  at  least  be  unconditional.  Littledale,  J.,  in 
giving  judgment, said,  ''The  case  would  be  different,  if  the  plaintiffs 
had  received  the  check  as  money ;  but  all  that  appears  is,  that  it  was 
sent  to  them  by  the  defendant  They  say,  '  we  never  authorized  the 
Bending  of  this  check  to  us,  and  we  shall  commence  an  action.! 
Perhaps  a  party  ought,  under  such  circumstances,  to  send  the  check 
back ;  but  here  the  plaintifi  offer  to  do  so ;  and  they  were  not  bound 
to  suspend  the  commencement  of  the  action  till  they  had  returned  the 
check.  Again,  I  rather  think  that  the  condition  inserted  in  the 
check  might  be  evidence  against  the  plaintiffs,  if  they  presented  it" 
These  dicta  tend  to  show  that,  in  the  present  case,  the  property  in  the 
notes  would  not  have  passed  to  the  '^defendant  till  he  had  r«on 
iooepted  them  as  payment,  even  had  the  plaintiff  sent  the  whole  ^ 
notes  to  him.  If  one  party  to  a  pending  contract  sends  the  other,  in 
the  course  of  the  negotiation,  a  document  intended  as  a  means  qf 
tarrving  out  the  contract  the  right  to  the  document  reverts  to  the 
■ender  if  the  contract  goes  off:  Boberts  v.  Wyatt,  2  Taunt  268. 
276,  so  decides;  it  Ming  there  held  that,  upon  a  contract  for 
the  sale  of  an  estate,  the  title  and  abstract  to  be  made  at  the 
vendor's  expense,  the  purchaser  is  entitkd  to  the  pustody  of  the 
abstract  until  either  the  purchase  is  finally  rescinded  by  consent^  or 
declared  impraotioable  l^  a  Court  of  equiiv ;  but  that,  when  the  con- 
tract is  determined^  the  abstract  becomes  the  property  of  the  vendor. 
I&  that  eaaeibe  oonlraot  was  still opea  and  therefore  the  plaintii!^ 
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tbe  puroliaser,  was  held  entitled  to  recover,  in  trover,  the  abatract 
originally  sent  to  him  bj  the  defendant,  the  vendor's  solicitor, 
returned,  with  nnmerons  queries,  by  the  plaintiff  to  the  defendant, 
and  which  the  defendant  refused  to  redeliver,  on  the  ground  that  he 
coold  not  clear  up  tbe  plaintiff's  objections.  Sir  James  Mansfield,  O. 
J.,  however,  in  giving  judgment,  said,  "It  is  clear  that  the  plaintiff 
had,  not  a  special,  but  a  temporary  property  in  the  abstract,  that  is, 
till  the  contract  is  disposed  of;  and  then,  I  think,  it  reverts  to  the 
vendor."  So,  in  the  present  case,  as  soon  as  his  contract  with 
Williams  was  at  an  end,  the  plaintiff  became  absolutely  entitled  to 
the  half-notes  in  the  defendant's  possession.  To  the  same  effect  is 
Esdaile  v.  Oxenham,  8  B.  &  0.  226  (£.  0.  L.  B.  vol.  10) ;  where  the 
plaintiff,  an  intending  purchaser  of  an  estate,  was  held  entitled,  after 
abandoning  the  contract  of  purchase,  to  recover  in  trover  from  the 
*801  *^®f^"^A^^>  ^°  attorney,  the  deeds  of  conveyance  of  the  estate, 
-'  which  had  been  prepared  at  the  plaintiff's  expense,  sent  by  him 
to  and  executed  by  the  vendor,  refusea  execution  by  other  necessary 
parties,  and  had  come  into  the  possession  of  the  defendant,  who 
refused  to  deliver  them  up,  claiming  to  have  a  lien  upon  them  for 
professional  business  done  for  the  vendor. 

t/*.  D,  Coleridge,  for  the  defendant. — The  defendant  is  entitled  to 
keep  the  half-notes.  First,  upon  the  facts  as  stated  in  the  case,  there 
was  a  good  and  binding  contract  between  the  parties,  which  has  been 
in  part  performed.    Secondly,  the  plaintiff,  when  he  sent  the  half- 

'  notes,  intended  to  part  with  the  property  in  them,  and  the  defendant 
accepted  them  unconditionally.  Thirdly,  the  transaction  was  in  effect 
a  payment  by  Williams,  through  the  plaintiff  as  his  agent,  of  the  debt 
due  from  Williams  to  the  defendant.  The  plaintiff  sent  the  half- 
notes,  with  that  object,  and  with  the  sanction  of  Williams,  at  a  time 
when  there  was  a  subsisting  agreement  for  a  partnership  between  him 
and  Williams.  The  first  halves  were  sent  in  payment ;  and  no  other 
condition  was  attached  to  the  payment  than  that  the  defendant  should 
accept  the  other  halves  in  completion  of  it  [Wiohtican,  J.<— Can 
the  defendant  sue  Williams  on  the  ground  that  the  second  halves  were 
not  sent  ?]  Williams  would  probably  be  liable  to  the  defendant,  on 
that  ^und,  in  some  form  of  action.  But  that  is  not  a  proper  test  of 
the  oefendant's  right  to  retain  the  first  halves,  as  against  the  plain- 
tiff. The  defendant  is  entitled  to  do  so,  having  accepted  them 
unconditionally.  The  fact,  relied  on  by  the  other  side,  that  the 
defendant,  in  his  letter  of  18th  August,  1859,  promises  to  send  a 
*311  ^^™P^  receipt  in  acknowledgment  *of  the  second  halves,  when 
^  he  gets  them,  does  not  show  that  he  had  not  finally  accepted 
the  first  halves.  [Cookburn,  G.  J.— -Suppose  that  the  plaintiff,  after 
sending  the  first  halves,  had  lost  the  others,  could  he  not  have  told 
the  defendant  of  the  loss,  and  offered  him  thirty  sovereigns  instead  of 
the  remaining  half-notes?  And  could  the  defendant  then  have 
refused  such  an  offer,  and  sued  the  plaintiff  for  not  delivering  the 
other  halves?  Blackbubn,  J.-^Gan  yon  suppose  that  the  parties 
intended  or  contemplated  that  tbe  defendant  should  possibly  become 

'  the  owner  of  worthless  half-notes  ?]     The  Bank  of  England,  if  satis- 
fled  of  the  loss  of  the  remaining  halves,  would  pay  the  notes.    Sop- 

t  pose,  on  the  other  hand,  that,. instead,  of  half>noto8,.the  plaintiff  bad 
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sent  the  defendant  half  of  a  five  sovereign  piece ;  surely  the  defendant 
would  have  been  entitled  to  retain  that  piece.  The  intention  of  the 
parties  can  hardly  be  an  element  in  the  discussion ;  events  having 
happened  which  were  not  in  their  contemplation.  The  question  is, 
what  is  theeifecty  in  law,  of  what  has  been  done  ?  [Blackburn,  J.-— <• 
Then  you  must  contend  that  there  is  something  in  law  by  which  the 
property  would  pass,  irrespective  of  the  intention.]  If  anything  turns 
upon  the  intention,  it  is  evident  that  the  plaintiff  when  he  sent  the 
first  halves,  never  thought  of  having  them  back.  [Wightman,  J.-— ^ 
He  never  intended  that  those  halves,  alone,  should  be  kept  by  the 
defendant.]     The  act  of  sending  them  almost  amounted  to  a  gift. 

Mcumamara  was  not  called  upon  to  reply. 

CocKBURN,  G.  J. — I  think  that  our  judgment  must  be  for  the 
plaintiff.  The  case  is  novel  and  somewhat  ^curious;  but  when  p^oo 
the  question  is  closely  looked  into  all  difficulties  disappear.  It  '- 
seems  that  the  plaintiff,  having  entered  into  a  contract  for  a  partner-, 
ship  with  Williams,  agreed  with  him  to  discharge  the  debt  which  he 
owed  to  the  defendant;  and  the  plaintiff  accordingly  sent  the  two  half 
Bank  notes  to  the  defendant.  The  arrangement  with  Williams  for 
the  partnership  having  gone  off,  the  plamtiff  declines  to  send  the 
remaining  halves,  and  calls  on  the  defendant  to  return  those  already 
sent.  The  defendant  refuses,  on  the  ground  that  the  plaintiff,  has 
parted  with  the  property  in  those  halves ;  and  the  question  is,  whether 
the  plaintiff  has  in  fact  done  so.  This  depends  upon  what  was  the 
intention  of  the  parties,  respectively,  in  sending  and  in  receiving  the 
half-notes.  Now  I  think  that  the  intention  of  the  plaintiff  was  to 
liquidate  Williams's  debt  to  the  defendant,  and  that  he  parted  with 
the  half-notes  only  in  a  manner  co-extensive  with  that  purpose.  By 
sending  the  half-notes  he  did  not  extinguish  Williams's  liability.  The 
case  would  have  presented  a  different  aspect  had  the  defendant,  on 
receiving  the  half-notes,  agreed  to  exonerate  Williams  altogether,  and 
to  look  only  to  the  plaintiff.  But  in  the  actual  state  of  facts  there  ia 
nothing  to  prevent  the  defendant  from  proceeding  against  Williams, 
and  treating  the  defendant's  acceptance  of  the  half-notes  as  a  mere 
inchoate  and  conditional  payment,  to  be  completed  only  on  the  arrival 
of  the  other  halves.  Inaeed,  he  guards  himself  against  being  sup* 
posed  to  treat  the  first  halves  as  payment,  by  writing  to  the  plaintiff 
and  promising  to  send  a  stamped  acknowleogment  on  receiving  the 
second  halves.  Nor  can  the  plaintiff  have  intend^  that  Williams 
should  be  relieved  from  liability  to  the  defendant  till  the  second  halves 
had  been  sent.  It  appears  to  me,  therefore,  *that  the  transfer  r^oo 
of  the  first  halves  to  the  defendant  was  intended  by  both  parties  '- 
to  be  inchoate,  not  complete ;  and  not  so  to  vest  the  property  in  them 
in  the  defendant,  that  he  could,  under  any  circumstances,  insist  upon 
keeping  them  and  refuse  to  redeliver  them  to  the  plaintiff. 

WiOHTMAK,  J. — I  am  of  opinion  that  no  absolute  property  in  th^ 
half-notes  passed  to  the  defendant.  Neither  the  plaintiff  nor  the 
defendant  intended  that  they  should  be  treated  as  payment,  or  half* 
payment^  of  Williams's  debt  As  long  as  it  remained  doubtful 
whether  the  defendant  would  receive  the  remaining  halves,  the  de* 
fendant  might  have  brought  an  action  against  Williams  for  the  debt^ 
in  which  a  plea  of  payment  could  not  have  been  supported*   It  seems 
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%o  me,  therefore,  that  the  absolute  right  to  the  first  halves  never 
passed  from  the  plaintiff  to  the  defendant. 

(Crompton,  J.,  was  absent.) 

Blagkburk,  J. — ^I  am  of  thd  same  opinion.  Till  the  payment 
should  be  complete,  the  half-notes  sent  to  the  defendant  remained  the 
property  of  the  plaintiff.  It  olearly  was  not  the  intention  of  either 
|>arty  that  each  of  them  should  have  the  property  in  the  halves  in  his 
possession.  The  circumstance  that  the  notes  were  cut  into  halves 
tnay  be  regarded  as  a  mere  accident.  Suppose  that  the  plaintiff  had 
held  out  a  whole  note  to  the  defendant,  and  that  the  defendant  had 
taken  hold  of  it,  the  property  in  it  would  not  have  passed  to  the 
defendant  until  the  plaintiff  had  entirely  relinquished  nis  hold.  So 
*341  ^^^^  ^  ^^^  plaintiff  retained  a  partial  control  *over  the  note, 
^  he  would  have  been  at  liberty  to  change  his  mind  and  refuse 
to  hand  it  completely  over  to  the  defendant.  So,  in  the  present  case, 
there  could  be  no  change  in  the  property  in  the  notes  till  both  halves 
had  come  into  the  defendant's  possession. 

Judgment  for  the  plaintiffl 


In  the  matter  of  FBAKCIS  BLAKE,  Gentleman,  one,  &c.    June  26. 

Hie  iiimmBT7Jiiriidiolioii  of  liie  Gonrt  OTer  its  ftttorneyB  is  not  limited  to  cues  in  which 
they  have  been  guilty  of  miscoodact  such  as  amoonts  to  an  indictable  offenoe,  or  arises  in 
the  ordinary  course  of  their  professional  practice ;  but  extends  to  all  cases  of  gross  miscon- 
dnct,  on  their  part,  in  any  matter  in  which  they  may,  from  its  nature,  fairly  be  presumed 
to  hare  been  employed  in  consequence  of  their  professional  character. 

B.  lent  money  to  an  attorney,  whom  he  had  previonsly  known  and  employed  as  snch, 
on  the  security  of  the  attorney's  promissory  note  for  the  amount,  and  of  the  deposit  by 
the  attorney  of  a  deed  of  assignment  to  him  of  a  mortgage  on  an  estate  in  Ireland,  by 
which  a  greater  amount  than  B.'s  loan  was  secured  to  the  attorney.  The  estate  getting 
into  the  Irish  Encumbered  Estates  Court,  the  attorney  borrowed  &e  deed  of  B.  lor  the 
purpose,  as  he  alleged  to  B.,  of  supporting  his  claim  in  that  Court,  but  in  reality  in  order 
to  obtain  from  that  Court  payment  of  the  amount  secured  to  him  by  the  deed.  Having, 
hy  production  of  the  deed  to  the  Court,  established  his  right  to  that  pajrment,  he  returned 
the  deed  to  B.,  and  afterwards  received  out  of  Court  the  whole  of  the  amount  which  he 
«laiiAed«  He  never  informed  B.  of  this,  but  appropriated  the  whole  amount  to  his  own 
purposes,  and  continued  for  several  years  afterwards  to  pay  B.  interest  on  his  loan.  He 
<hen  became  insolvent,  and  B.  in  consequence  lost  the  whole  of  the  money  advanced  by  him. 

Upon  these  fiusta  the  Court,  holding  that  the  attorney  had  been  gnilty  of  groas  miseon* 
duct,  suspended  him  from  practising  for  two  years. 

Oabth  bad  obtained  a  rule  on  behalf  of  The  Incorporated  Law 
Society,  calling  upon  Francis  Blake,  an  attorney  of  this  Court,  to 
ahow  cause  why  he  should  not  be  struck  off  the  roll  of  attorneys  of 
this  Court,  or  why  he  should  not  answer  the  matters  charged  in  the 
affidavits. 

The  matter  was  referred  to  the  Master,  to  examine  into  and  report 
on  the  charges  alleged  against  Blake.  The  Master  reported  that  the 
eharges  resolved  themselves  into  three  cases,  in  two  of  which  the 
motion  was  not  pressed,  and  they  are  therefore  here  omitted.  In  the 
third,  which  may  be  called  Beevir's  case,  as  to  which  the  Court  was 
prayed  to  make  the  rule  absolute,  the  Master's  report  was  as  fol* 
lows  :— 

^051       *  "  In  this  case  the  acquaintance  between  the  parties  commenced 
^  as  long  back  as  1880,  Beevirs's  brother  having  oeen  at  £rst  servant 
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and  afterwards  fann-bailiff  to  Blake»  on  his  property  at  Bickmanswortb. 
In  April,  1846,  Beevirs,  while  on  a  visit  to  bis  brother  at  Biokmans- 
worth;  mentioned  to  Blake  that  he  had  some  spare  money  at  his  dis- 
posal. In  conseqnenee  of  what  then  passed,  he  ealled  at  Blake's 
office  on  7th  April,  and  handed  to  him  1000/.,  and  received  as 
security  Blake's  promissory  note  for  1000/.,  and,  as  an  equitable  depo- 
sit; a  deed  of  assignment  to  Blake  by  George  Qordon  Smith,  of  a 
share,  amounting  to  8125/.,  of  a  large  mortgage  on  estates  in  Ireland, 
as  a*8ecari^  to  Blake  for  a  sum  not  exceeding  2000/.  It  is  not  clear 
whether  the  deed  was  deposited  with  Beevirs  as  security  for  the  whole 
1000/.  or  only  for  TOO/. ;  probably  the  latter  sum.  Beevirs  states  thal^ 
up  to  this  time»  Blake  had  acted  as  his  solicitor,  and  that  he  had  no 
other  leffal  adviser ;  but  admits  that,  about  a  week  after  the  loan,  he 
consulted  Mr.  Fitch,  a  solicitor,  who  told  him  the  security  was  good. 
Blake  admits  he  was  so  employed  by  Beevirs  as  his  solicitor,  but  that 
he  was  so  employed  only  on  two  or  three  occasions  during  the  wholQ 
of  the  acquaintance,  and  this  is  not  contradicted.  On  16th  Decem- 
ber, 1847,  Blake  wrote  to  Beevirs  as  follows  :^- 

"  Dear  Sir.  I  have  received  a  letter  from  Dublin  to-day,  request* 
ing  me  to  send  over  for  a  few  days  my  mortgage-deed  in  your  pos* 
session,  for  production  before  the  Master  in  Chancery  there,  in  sup* 

tort  of  my  claim ;  and  I  shall  feel  much  obliged  if  you  will  let  me 
ave  it  for  a  few  days,  giving  you  my  undertaking  to  return  it. 
Yours  truly,  Francis  Blakk." 

*The  deed  was  accordingly  lent,  and  returned  in  a  few  days,  r^og 
Subsequently,  Blake  applied  for  the  loan  of  the  deed  a  second  time,  '■ 
and  it  was  again  lent  and  returned.  By  the  production  of  the  deed  on 
one  or  other  of  these  occasions,  before  the  Master  in  Chancery  in  Ire* 
land,  he  was  enabled  to  make  his  report ;  and  the  necessity  of  again 
producing  it  to  obtain  the  money  was  dispensed  with.  In  December, 
1850,  Blake  applied  to  Beevirs  again  for  the  deed,  in  order  that  Blakd 
might  raise  more  money  upon  it.  Beevirs,  it  appears,  at  first  assented; 
bat  afterwards  refused,  on  the  ground  that  he  might  himself  want  to 
raise  money  upon  it.  In  August,  1852,  the  money  being  receivable 
from  the  Encumbered  Estates  Court  in  Ireland,  Blake  went  to  Dublin 
and  received  the  money  due  to  him  upon  the  security,  namely,  1626f. 
lis.  7d.  He  wholly  omitted  to  communicate  the  ikct  to  Beevirs,  and 
continued  to  pay  interest  on  the  1000/.  down  to  April,  1855. 

The  onlv  extenuating  circumstances  that  are  suggested  on  the  part 
of  Blake  m  this  case  are,  that  he  had  a  lien  upon  the  mortgaged 
estates,  beyond  the  1626/.  Us.  Id.,  for  a  sum  of  8000/.  or  4000/.  for 
costs,  which  ^though  he  afterwards  lost  his  lieu)  would  have  enabled 
him  to  satisty  Beevirs's  claim;  that  Beevirs  gave  no  notice  of  his 
claim  to  the  Court  of  Chancery  or  the  Encumbered  Estates  Court ; 
from  which  he  wishes  it  to  be  inferred  that  Beevirs  relied  chieflv,  if 
not  entirely,  on  his  (Blake's)  personal  security ;  and  that,  down  to  May, 
1856,  Blake  could  at  any  time,  at  a  week  or  ten  days'  notice,  have 
Tepaid  Beevirs  the  1000/.,  if  he  had  pressed  for  it.  Blake  also  states 
that  when,  subsequently,  in  Mav,  1856,  he  found  his  affairs  embar* 
Yassed,  he  prepared  and  engrossed  *a  mortgage  to  Beevirs  fbr  the  r^on 
amount  of  his  debt,  on  property  (the  Matlock  Bath  Estate)  which  ^ 
he  then  thought  was  of  ample  value.    Beevirs's  assent  was  never 
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obtained  to  this  mortgage ;  in  fact,  he  never  knew  anything  of  it,  and 
it  was  not  executed,  in  consequence,  as  Blake  states,  of  his  being 
obliged  by  the  pressure  of  his  afiBiirs  to  leave  London  suddenly.  Bat 
the  fact  remains  totally  unanswered,  that  Blake  did,  in  August,  1852, 
receive  from  the  Encumbered  Estates  Court  1626Z.  Us.  7d.  (Beevirs'a 
lien  for  10002.,  or  at  least  7002.,  being  still  unsatisfied),  entirely  with- 
out the  knowledge,  and  retained  it  without  the  assent,  of  Beevirs ; 
and  that,  in  consequence,  upon  Blake's  insolvency  in  1856,  Beevirs 
lost  the  whole  amount  of  his  debt." 

It  further  appeared  from  the  Master's  report  that  Blake,  having 
become  insolvent  in  1856,  filed  a  petition  in  the  Insolvent  Court  on 
28th  February,  1859,  and  was  afterwards  remanded  by  the  Court  for 
two  years,  on  the  ground  of  this  and  other  fraudulent  debts. 

Dowdeswell  now  showed  cause,  and  cited  Stephens  v.  Hill,  10  M. 
&  W.  28. 

Oarth  was  heard  in  support  of  the  rule,  and  cited  In  re  King,  8  Q. 
B.  129(E.C.L.R.vol.55). 

The  nature  of  the  arguments  sufficiently  appears  from  the  judg- 
ments of  the  Court. 

CocKBURN,  C.  J. — I  am  of  opinion  that  Blake  is  amenable  to  the 
summary  jurisdiction  of  this  Court,  although  the  misconduct  of 
*881  ^^^^  ^®  ^^  \>e&a  guilty  *did  not  arise  in  a  matter  strictly 
^  between  attorney  and  client,  but  out  of  a  simple  loan  transaction. 
I  proceed  on  the  general  ground  that,  where  an  attorney  is  shown  to 
have  been  guilty  of  gross  fraud,  although  the  fraud  is  neither  such  as 
renders  him  liable  to  an  indictment,  nor  was  committed  by  him  while 
the  relation  of  attorney  and  client  was  subsisting  between  him  and 
the  person  defrauded,  or  in  his  character  as  an  attorney,  this  Court 
will  not  allow  suitors  to  be  exposed  to  gross  fraud  and  dishonesty  at 
the  hands  of  one  of  its  officers.  Upon  this  principle  the  present 
attorney,  Blake,  must  be  held  responsible,  under  the  circumstances 
of  gross  fraud  which  have  been  proved  against  him.  Although  Bee- 
virs did,  in  the  first  instance,  apply  to  him  as  an  attorney,  I  think 
that  the  transaction  ultimately  resolved  itself  into  one  of  a  mere  loan 
between  them  as  individuals.  Beevirs,  having  a  sum  of  money  to 
invest,  applied  to  Blake,  whom  he  had  known  as  an  attorney,  to 
obtain  an  investment  for  him.  Thereupon  Blake  offered  to  borrow 
the  money  himself,  on  the  security  of  his  promissory  note  and 
the  deposit  of  a  mortsage-deeid  of  some  Irish  property,  in  the 
charge  on  which  he  haa  a  share.  The  property  in  question  having 
afterwards  got  into  the  Irish  Encumber^  Estates  Court,  Blake  bor- 
rowed the  deed  of  Beevirs  for  the  purpose,  as  he  alleged,  of  support- 
ing his  claim  before  that  Court,  beevirs,  whose  station  in  life  was 
such  that  he  was  not  likely  to  be  conversant  with  matters  of  this 
kind,  gave  up  the  deed.  There  is  nothing  to  show  that  the  true  state 
of  things  was  explained  to  him ;  on  the  contrary,  it  may  be  inferred 
that  Blake  concealed  from  him  two  important  facts:  one,  that  by 
means  of  the  temporary  possession  of  the  deed  he,  Blake,  would  l>e 
*S91  ®^^^^^  ^  ^receive  the  money  secured  to  him  by  it,  when  the 
^  estate  was  sold  by  the  direction  of  the  Irish  Court ;  the  other» 
that  Beevirs  might  himself  intervene,  if  he  thought  fit,  and  get  back 
his  money  at  the  same  time.    Had  this  information  been  given  to 


3  ELII8  ft  ELLIS.    Q.  B.  39 

BeerirSf  he,  no  doubt,  would  not  have  parted,  as  he  did,  with  the 
deed  unconditionally ;  for  we  find  that,  on  a  subsequent  occasion,  he 
refused  to  part  with  it  in  order  to  enable  Blake  to  raise  a  further 
loan.  Blake,  however,  having  got  possession  of  the  deed,  and  being 
fully  aware  that  Beevirs  considered  it  to  be  a  valid  subsisting  secu- 
rity,  obtained  by  its  means  the  money  secured  to  him,  and  appropri* 
ated  the  whole  amount  to  his  own  purposes:  and  for  several  years 
afterwards  he  kept  Beevirs  in  entire  ignorance  of  the  facts ;  and,  by 
continuing  to  pay  him  interest  on  his  loan,  led  Beevirs  to  believe  that 
the  deed  was  still  a  valid  and  subsisting  security.  It  was  urged  in 
extenuation,  and  may  be  true,  that  Blake,  at  the  time  he  borrowed 
the  deed  and  obtained  the  money  thereby  secured  to  him,  was,  and 
continued  for  several  years  to  be,  able  to  repaj  Beevirs  at  any  time, 
on  a  very  short  notice ;  that,  however,  is  the  kind  of  excuse  which  is 
constantly  made  in  cases  of  embezzlement,  and  it  cannot  prevail 
with  u&  These  being  the  facts,  we  are  bound  so  to  deal  with  the 
attorney  as  to  hold  his  case  out  as  a  warning,  and  to  show  our  vigi- 
lance in  protecting  persons  who  may  have  similar  dealings  with  other 
attorneys.  Although,  therefore,  we  shall  not  take  the  extreme  course 
of  striking  him  off  the  roll,  we  must  visit  him  with  a  punishment 
adequate  to  his  offence,  by  suspending  his  certificate  for  two  years  from 
28th  February  last. 

WiOHTXAN,  J. — I  am  of  the  same  opinion.  It  is  of  the  r^,^^ 
^greatest  importance  that,  transactions  to  which  attorneys  are  ^ 
parties  should  be  uberrim»  fidei,  and  that  the  conduct  of  those  who 
are  accredited  as  oflBcers  of  the  Court  should  be  above  suspicion. 
Now,  the  facts  of  the.  present  case  are  that  Beevirs  first  knew  Blake 
as  an  attorney  and  solicitor,  and  employed  him  as  such.  Afterwards, 
having  some  money  for  investment,  he  lent  it  to  Blake,  not  on  his 
mere  personal  security,  but  also  on  that  of  the  deposit  of  a  mortgage 
deed.  That  Beevirs  relied  upon  this  deed  as  a  security  is  shown  by 
bis  subsequent  refusal  to  let  Blake  have  it  for  the  purpose  of  raising 
more  money  upon  it  Blake  had  previously  induced  beevirs  to  lend 
it  him  for  the  simple  purpose,  as  he  falsely  stated,  of  enabling  him  to 
make  out  his  claim  in  the  Encumbered  Estates  Court.  Having  by 
this  means  been  enabled  to  obtain,  and  having  obtained,  payment  of 
the  money  secured  to  him  by  the  deed,  he  saia  not  a  word  to  Beevirs 
about  what  he  had  done ;  but,  by  continuing  to  pay  him  interest  on 
his  loan,  led  him  to  believe  that  matters  remained  on  their  old  footing. 
This  was  a  transaction  so  fraudulent  as  to  demand  our  summary  inter- 
ference. 

Cbomfton,  J. — ^The  law  as  to  the  summary  jurisdiction  of  the  Court 
over  attorneys,  as  its  officers,  as  laid  down  in  the  books  of  practice,  is 
of  wider  extent  than  Mr.  Dowdeswell  is  ready  to  admit.  Thus,  in 
Chitty's  Archbold's  Practice  (ed.  11,  by  Prentice),  p.  146,  it  is  stated 
that "  The  Court  will,  in  general,  interfere  in  this  summary  way  and 
strike  an  attorney  off  the  roll,  or  otherwise  punish  him,  for  gross  mis- 
conduct, not  only  in  cases  where  the  misconduct  has  arisen  in  the 
course  of  a  suit,  or  other  regular  and  ordinary  business  of  an  attor- 
ney,  *but  where  it  has  arisen  in  any  other  matter  so  connected  r^^* 
with  his  professional  character  as  to  afford  a  fair  presumption  ^ 
that  he  was  employed  in  or  intrusted  with  it  in  consequence  of  that 
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eharaoter."  So,  in  Lash's  Praotice  (edL  2,  by  SiepheoX  p*  218,  it  is 
laid  down  that  "  For  any  gross  misoondoct;  whether  in  the  coarse  of 
his  professional  practice,  or  otherwise,  the  Court  will  expunge  the 
name  of  the  attorney  from  the  roll."  In  the  present  case,  I  cannot 
say  that  Blake's  fraud  was  not  committed  in  a  matter  connected  with 
his  professional  character.  If  he  did  not  act  in  it  as  an  attorney,  he 
at  all  events  took  advantage  of  his  professional  posifcion  to  deceiTe 
Beevirs. 

Blaokburn,  J. — The  Court  has  a  juriadictionf  in  such  cases  as  the 
present,  to  ascertain  whether  a  person  accredited  as  one  of  its  officers 
IS  unfit  to  be  so  accredited.  It  is  not  neeessary,  in  order  to  indooe 
the  Court  to  interfere  in  a  summary  manner,  that  the  misconduct 
charged  should  either  amount  to  an  indictable  offence  or  arise  ont  of 
a  transaction  in  which  the  relation  of  attorney  and  client  subsista  be- 
tween the  attorney  and  the  person  against  whom  he  has  been  guilty 
of  misconduct.  Thus,  in  Stephens  v.  Hill,  10  M.  &  W.  28,  84,  Alder- 
son,  B.,  says,  ''  The  question  in  this  case  is,  whether  the  attorney  has 
BO  misconaucted  himself  in  his  character  of  an  attorney  as  to  be  an 
nnfit  person  to  remain  on  the  roll."  ''If  persons  are  to  be  accre^ 
dited  by  the  Court,  it  is  our  duty  to  watch  over  and  control  thei? 
conduct."  And,  in  Bex  v.  Southerton,  6  East  126,  148,  after  th^ 
Court  had  held  that  the  facts  charged  against  the  defendant,  an  attor* 
ney,  did  not  amount  to  an  indictalue  offence.  Lord  EHenborough,  C.  J., 
said  ''that  enough  appeared  to  the  Court  to  satisfy  them  that  the 
*421  ^®^^^^^°^  *waa  a  very  improper  person  to  remain  as  an  attorney 
-■  on  the  rolls  of  the  Court;"  and  he  was  accordingly  struck  o£^ 
his  counsel  admitting  that  he  could  not  resist  it. 

Bule  absolute  to  suspend  Blake  from  practising  as  an  attorney  of 
this  Court  for  two  years  from  28th  Febmary,  1860. 


The  QUEEN  on  the  prosecution  of  KAY  DINSDALE  v.  The  War- 
dens or  Keepers  and  Assistants  of  the  Mystery  or  Art  of  SAD- 
DLEBS  of  the  City  of  LONDON.    June  2,  9. 

The  charter  of  The  Saddlers*  Companjr  emfowered  the  Wardena,  or  Keqiera,  aad 
AflsistanU  of  the  Company  to  elect  Assistants  from  the  Lireiy ;  such  Assistants  to  take 
specified  oaths  before  admission  to  the  exercise  of  their  office.  It  made  the  Assistants 
remoTable  from  office  by  the  electiBg  body,  for  iU  goYemment,  iU  con(faict»  or  any  other 
just  and  reasonable  eaose.  It  imposed  certain  seneral  restrictions  on  the  eligibility  of  the 
members  of  the  Lirery  as  Assistants,  and  declared  that  all  elections  contrary  to  its  direc- 
tions and  restrictions  should  be  Yoid.  It  then  gare  power  to  the  Wardens,  ftc.,  to  make 
such  by-laws  as  should  seem  to  them  salutary,  honovrable,  and  necessary  Ibr  the  good 
gOTcmment  of  the  Company,  its  members  and  officers. 

By  the  usage  of  the  Company,  persons  elected  Assistants  were  eligible  to  further  offices 
in  a  routine  ending  with  the  office  of  Warden.  The  Assistants  did  not  receire  or  take 
charge  of  the  Company's  funds :  bat  the  Renter  Warden  (whose  office  was  the  first  in  order 
to  which  an  Assistant  was  eligible)  did,  being  in  faet  the  treasurer*  The  Wardens,  Ac, 
in  1799,  duly  made  a  by-law  **  That  no  person  wlio  has  been  a  bankrupt  or  become  other<» 
wise  insolvent,  shall  hereafter  be  admitted  a  member  of  the  Court  of  Assistants  of  this 
Coilipany,  unless  it  be  proYed  to  the  satisfliction  of  the  Court  that  such  person,  after  his 
bankruptey  or  inscrfYeney,  has  paid  and  satisfied  his  erediton  the  whole  of  their  debts,  or 
shall  haTe  established  a  fair  and  honourable  oharacter  for  seyen  years  subsequent  to  suck 
his  bsnkruptcT  or  insolYcncy,  to  the  satisfaction  of  the  Couit  or  the  majority  of  them.'* 

D.,  a  member  of  the  Liyery,  but  in  insolvent  drenmstances,  was  elected,  in  manner 
forsnattt  to  the  obartsr,  an  Assistant  of  ths  Cbmpany.    Aflsrwardsii  before  he  kaev  of 
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bit  eleelicNi  and  Mbn  Uf  aiimitifawi  to  Iha  oAm,  ka  auide  s  lepwtwitiilicB  to  Ihe  clerk 
of  tbe  Com|Mui7,  falae  to  hii  own  knowledge,  tfaiU  he  wae  lolTent.  He  was  then  sworn 
in  and  edmittod,  and  acted  in  tito  office.  Being  afterwaidi  adjadged  1>anknipt»  and  hia 
iUse  repfesentation  of  hit  dieitmitiinoea  liaTing  been  eonnnniciUed  bj  Ae  clerk  to  the 
Wardens,  4c.,  of  the  Company,  the  latter,  at  a  meeting  dnly  held,  but  oif  which  they  gara 
D.,  and  of  which  he  had,  no  notice,  removed  him  from  his  oiBce* 

These  facts  having  been  fimnd  by  special  verdict,  at  the  trial  of  issues  raised  on  a  man- 
damoa  commanding  the  Wardens,  Ac.,  of  the  Company  to  restore  V.  to  the  office :  Held, 
tei  D.  was  entitled  to  a  peremptory  mandamus,  both  on  the  ground  that  the  l^-law  of 
1799  was  bad,  first,  as  imposing  an  nnreasonable  disqualification  on  eligibiUty  to  the  office ; 
and,  secondly,  as  limiting  the  disqualification  imposed  to  admission,  instead  of  extending 
it  to  election,  to  the  office ;  and  also  on  the  ground  that,  assuming  D.*s  misrepresentation 
to  have  amounted  to  a  corporate  offence,  which  would  Justify  his  amotion,  he  could  not  be 
lemoved  without  notice  and  without  being  heard  $  nor  eonld  his  title  to  die  office  be  tried 
by  a  proceeding  other  than  a  quo  warranto. 

Judgment  reversed  in  the  Exchequer  Chamber ;  where  held  that  the  by-law  was  good 
in  anbstance  ;  for  that  the  disqualification  of  a  bankrupt  or  insolvent  for  office  in  the  Com- 
pany was  not  unreasonable,  having  regard  to  the  nature  and  eonttitntion  of  the  Company } 
and  that  the  disqualification  did  not  violate  the  charter  by  unduly  restricting  the  class 
from  which  the  Assistants  were  eligible.  Held,  further,  that  the  by-law  was  good  in 
Ibfm ;  for  that,  properly  construed,  it  invalidated  the  election,  no  less  than  the  admissioSf 
of  a  disqualtiied  person.  Held  laatly,  that  granting  that  Du,  if  in  his  office,  could  not  have 
been  removed  unheard  from  it  for  a  corporate  offence,  the  facts  that  he  was  from  the  begin* 
niBg  disqualified  by  the  by-law  for  the  office,  and  that  he  procured  his  admittance  to  it  by 
fraM,  showed  that  he  never  was  properly  in,  and  had  no  right  to  be  restored  to,  it. 

Makdavus  to  ''  The  Waidens,  or  Eaepen^  and  Assistants  of  the 
If  ystery  or  Art  of  Saddlers  of  *the  City  of  London,"  reciting  at  r« j^^ 
length  letters  patent  of  Kinff  Charles  the  Seeond,  dated  24th  ^  ^r 
De^mber,  in  the  thirty-sixth  year  of  hia  reign,  being  the  charter 
of  incorporation  of  The  Saddlers*  Company ;  that  on  20th  Ootob^ 
1849,  there  being  then  a  raoancy  in  the  office  and  number  of 
Assistants  of  the  said  Company,  the  prosecator,  Kay  Dinsdale^ 
then  being  a  freeman  and  liyeryman  and  one  of  the  commonalty 
of  the  said  Company,  and  duly  qualified  in  that  behalf,  was  at 
a  meeting  or  assembly  of  the  Wardens,  or  Keepers,  and  Assist- 
ants of  the  said  Art  or  Mystery,  duly  held  and  conrened  by  the 
said  Wardens,  or  Keepers,  and  Assistants,  duly  elected  and  nomt* 
nated  and  constituted  one  of  the  Assistants  of  the  Mystery  or 
Art  aforesaid;  and,  being  so  elected,  duly  took  the  oaths  and  made 
and  subscribed  the  deohuration  and  oaid  the  fees  by  tbe  said  letters 
patent  and  the  laws  of  the  rc»Im  ana  the  laws  and  ordinances  of  the 
said  Company  prescribed  in  that  behalf,  and  was  thereupon  duly 
admitted  to  the  offioe  oif  and  became  and  was  and  acted  as,  and  duly 
ezecated  the  office  of  one  of  the  Assistants  of  the  Mjrstery  or  Art 
aforesaid,  and  continued  to  be  and  to  aot  as  such  Assistant  from 
thence  until  the  removal  thereinafter  ^mentioned;  and  that  r^^ 
afterwards,  on  20th  December,  1849,  although  he  had  not  ill-con-  ^ 
ducted  himself,  and  although  he  was  then  duly  in  and  entitled  to  hold 
his  said  office^  and  no  just  or  reasonable  cause  existed  for  his  removal 
therefrom,  the  defendants  wron^uUy,  unlawfully  and  against  his  will, 
eootrary  to  the  tenor  of  the  said  letters  patent,  and  without  any  just 
or  reasonable  cause  in  that  behalf,  removed,  expelled,  and  dispossessed 
him  from  the  said  office^  and  had  from  thence  hitherto  wrongfully, 
unlawfttlly  and  against  hia  will  kept  him  so  removed,  expelled,  ana 
dispoaseased,  and  had  nrevented  him  from  filling  or  executinff  his 
ttia  offioe,  and  deprivea  him  of  all  the  liberties,  privileges,  firanohisa^ 
'and  benefits  to  the  said  office  pertaining. 
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The  mandainQS  then  commanded  the  defendants  to  restore  the 
prosecutor  to  his  said  office,  or  show  cause  to  the  contrary. 

The  return  alleged  that  the  said  letters  patent  were  not  fully  or 
truly  set  forth  in  the  writ,  but  that  diners  material  portions  thereof 
were  omitted,  and  that  in  the  said  letters  patent  it  was  contained  and 
provided  that  every  election  of  any  Assistant  of  the  said  Corporation, 
contrary  to  the  directions  and  restrictions  in  the  said  letters  patent  in 
that  behalf  contained,  should  be  void  and  of  no  effect ;  that  the  prose* 
cutor  was  not  duly  qualified  to  be  elected;  that  he  was  not  duly 
elected,  nominated,  or  constituted  one  of  the  Assistants  of  the  Com* 
pany;  that  he  had  ill-conducted  himself  and  was  not  duly  in,  or 
entitled  to  hold,  his  said  office ;  that  there  was  just  and  reasonable 
cause  for  his  removal,  and  for  which  he  was  removed ;  and  that  the 
defendants  did  not  wrongfully  or  unlawfully,  or  contrary  to  the  tenor 
of  the  said  letters  patent,  or  without  just  or  reasonable  cause  in 
*451  *^^^^  behalf,  remove  and  keep  him  removed.  That  the  Com{>any, 
^  at  the  time  of  the  said  charter  and  ever  since,  have  had  consider* 
able  property  and  effects,  real  and  personal,  and  have  had  the  manage* 
ment  and  care  of  divers  charity  and  other  estates,  and  the  distriba«> 
tion  for  charitable  and  other  purposes  of  divers  moneys ;  that,  since 
the  granting  of  the  said  charter,  the  Wardens  of  the  Company  had 
been  and  were  elected  annually,  by  ballot,  by  the  Court  of  Assistants, 
and  from  the  members  constituting  that  Court ;  that,  by  the  usage  of 
the  Company,  a  member  of  that  Court  was  elected  in  ordinary  course  to 
the  following  offices,  namely,  first,  that  of  Benter  Warden,  after  serv* 
ing  which  for  one  year  he  falls  back  upon  the  Court  of  Assistants, 
and  is  then  successively  elected  to  serve  the  offices  of  Quarter  War* 
den.  Key  Warden,  and  Prime  Warden,  or  Master,  his  promotion 
being  regulated  by  his  seniority.  That  in  the  Courts  the  Prime 
Warden,  usually  called  Master,  presides,  and  has  a  casting  vote  in 
cases  of  equality  of  votes.  That  the  Key  Warden  has  the  care  of  the 
common  seal  and  archives  of  the  Company.  That  the  Quarter  War- 
den acts  as  receiver  of  the  quarterage,  which  he  pays  over  to  the 
Benter  Warden.  That  the  Benter  Warden  is  the  acting  treasurer  of 
the  Company,  performs  this  duty  in  person,  and  receives  into  his 
hands  and  has  the  sole  custody  or  charge  of  all  the  rents,  dividends, 
moneys,  plate,  linen,  goods,  chattels  and  effects  of  the  Company,  and 
its  cnarity  and  trust  estates;  having  to  account  to  the  auditors 
appointed  by  the  Court  of  Assistants.  That  the  Assistants  attend  to 
the  general  affisdrs  of  the  Company,  and  have  the  uncontrolled  spend* 
ing  of  its  moneys,  the  granting  of  pensions  and  relief  to  its  decayed 
members,  and  the  general  government  of  the  Corporation  and  the 
*461  ^^^^®'  ^^^  huYQ  *and  exercise  the  right  of  search  for  deceitfully 
-*  wrought  wares  appertaining  to  the  trade  of  a  saddler,  and  to 
seize  and  destroy  the  same.  That  the  election  of  new  members  of 
the  Court  of  Assistants,  when  vacancies  occur,  is  made  by  the  Court 
of  Master,  Wardens  and  Assistants,  from  the  Livery,  according  to 
seniority,  if  in  a  state  of  solvency,  and  of  good  character  and  repate; 
and  they  hold  office  for  life;  but  in  case  of  misconduct,  rendering 
them  unfit,  or  other  sufficient  cause,  or  receiving  parochial  aid,  or 
petitioning  the  Court  for  relief,  they  would  cease  to  receive  theit 
summonses  to  attend  the  Court    TluO,  should  a  member  of  die  Cousi* 
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come  to  decay  and  petition  to  be  relieved  out  of  the  funds  of  the 
Company,  it  is  understood  as  a  matter  of  course  that,  after  he  haa 
received  his  first  quarter's  pension,  he  is  no  longer  to  be  sammoned 
to  the  Court,  and  at  the  following  Court  a  member  moves  that  there 
be  a  call  from  the  Livery  to  supply  the  vacancy ;  but  the  party  so 
amoved  is  not  deprived  of  his  Livery.  That  the  same  coarse  haa 
been  pureaed  in  case  of  misconduct  amounting  to  unfitness  or  incom* 
petency.  That,  on  28d  April,  1799,  in  pursuance  of  the  power  con- 
tained in  the  charter,  the  Wardens  and  Assistants  of  the  Company, 
at  a  meeting  duly  convened  and  constituted,  made  and  ordained  a 
law  and  ordinance,  which  has  ever  since  been  and  still  is  in  force, 
and  is  as  follows: — *'Besolved,  that  no  person  who  has  been  a  bank- 
rapt  or  become  otherwise  insolvent  shall  hereafter  be  admitted  a 
member  of  the  Court  of  Assistants  of  this  Company,  unless  it  be 
proved  to  the  satisfaction  of  the  Court  that  such  person,  after  his 
oankruptcy  or  insolvency,  has  paid  and  satisfied  his  creditors  the 
whole  of  their  debts,  or  shall  have  established  a  fair  and  honourable 
character  for  seven  years  subsequent  to  such  his  bankruptcy  or  insol- 
vency, to  the  ^satisfaction  of  the  Court  or  the  majority  of  r^ij 
them."  That  the  prosecutor  knew  of  this  law,  and  did,  just  ^ 
before  the  time  of  his  alleged  election  and  admittance,  for  the  pur- 
pose of  inducing  and  procuring  the  then  Wardens,  or  Keepers,  and 
Assistants  of  the  Company  to  elect  and  admit  him  to  be  an  Assist- 
ant, falsely  and  fraudulently  represent  and  state,  and  cause  to  be 
represented  and  stated,  to  the  said  Wardens,  or  Keepers,  and  Assist- 
ants, that  he  then  was  solvent  and  able  to  pay  his  creditors  twenty 
shillings  in  the  pound,  whereas,  in  truth,  he  then  was,  and  he  thence 
hitherto  has  been,  insolvent,  and  he  then  was  largely  indebted  to 
divers  persons,  to  wit,  to  the  amount  of  10,000/.,  and  was  wholly 
unable  to  pay  his  creditors  20«.  in  the  pound,  or  any  dividend  what- 
ever, as  he  then  well  knew ;  and  the  said  creditors  never  have  been 
paid  their  said  debts,  or  any  part  thereof,  except  a  small  and  insignifi- 
cant dividend  of  2«.  8(2.  in  the  pound,  whicn,  and  no  more,  has  at 
length,  after  great  delay,  been  paid  to  the  said  creditors  under  the 
bankruptcy  hereinafter  mentioned ;  and  that,  by  means  of  the  said 
false  and  fraudulent  representation,  the  prosecutor  induced  and  pro- 
cured the  said  then  Wardens,  or  Keepers,  and  Assistants,  to  elect  and 
admit,  and  he  was  then,  by  and  through  means  of  the  fraud  aforesaid, 
and  not  otherwise,  elected  and  admitted  as  in  the  writ  mentioned. 
That,  at  the  time  of  the  said  representation,  and  thence  until  he 
became  bankrupt,  the  prosecutor  was  a  trader,  to  wit,  a  saddler, 
subject  to  the  statutes  concerning  bankrupts,  and  had  committed  an 
act  of  bankruptcy ;  and  that,  shortly  after  the  alleged  election  and 
admittance,  he  was  adjudicated  bankrupt,  and  assignees  in  bank- 
ruptcy were  appointed  ;  and  that  thereupon,  and  whilst  the  prosecu- 
tor was  such  ^bankrupt  as  aforesaid  and  wholly  insolvent,  at  a  p^^g 
meeting  of  the  Wardens,  or  Keepers,  and  Assistants  of  the  Com-  ^ 
pany,  duly  convened,  on  20th  December,  1849,  it  was  resolved,  for 
the  cause  aforesaid,  that  he  should  be  removed  and  discharged  from 
beinff,  and  should  no  longer  be,  one  of  the  Assistants  of  the  Companv ; 
and  he  was  then  removed  and  discharged  and  ceased  to  be,  and  at  the 
^time  of  the  teste  of  the  writ  was  not»  one  of  the  said  Assistants^  or 


•49] 


M  REOmA  V.  fiADIXLBBfl'  00.    T.  T.  1860. 

*  I  ■  I  ,  II.  .1  nil         »^— — 1^ 

entitled  to  be  admitted  as  saeh.    Wfaerafore  tbe  defendants  ought  not 
to,  and  could  not^restore  the  prosecutor  to  tiie  said  office  of  Assistant. 
Theprdsecutor  pleaded  the  following  pleas : — 

1.  Tnat  the  letters  patent  are  truly  set  forth  in  the  said  writ  of 
mandamus,  and  that  no  material  portion  thereof  is  omitted  as  alleged ; 
that  prosecutor  was  duly  qualified  to  be  elected  an  Assistant  as  in  the 
said  writ  mentioned  in  manner  and  form  therein  alleged,  and  that  he 
was  duly  elected,  nominated,  and  constituted  one  of  the  Assistants  of 
the  said  Mystery,  or  Art,  in  manner  and  form  as  in  the  said  writ 
alleged ;  that  he  had  not  ill-conducted  himself  as  in  the  said  return 
alleged,  and  was  duly  in  and  entitled  to  hold  his  said  office  of  Assist* 
ant  as  in  the  said  writ  alleged,  and  that  there  was  no  just  or  reasonable 
cause  for  his  removal  therefrom  before  or  at  the  time  of  the  alleged 
removal  as  in  the  said  return  alleged ;  that  the  said  Corporation  did 
wrongfully  and  unlawfully,  and  contrary  to  the  tenor  of  the  said  letters 
patent,  and  without  just  or  reasonable  cause,  remove,  expel  and  dis* 
possess  prosecutor  from  his  said  office,  in  manner  and  in  form  as  in  tbe 
said  writ  alleged,  and  that  they  did  and  do  wrongfully  and  unlawfully 
keep  him  so  removed  and  dispossessed ;  that  no  such  law  or  ordinance 

was  made  or  ordained  as  in  the  said  return  is  alleged,  *and  tbmt 
the  said  law  or  ordinance  did  not  continue  to  be  nor  was  it  in 
force  at  the  times  in  the  said  return  in  that  behalf  mentioned,  as 
therein  alleged ;  that  prosecutor  did  not  &lsely  and  fraudulently 
represent  or  state,  or  cause  to  be  represented  or  stated,  to  the  said  War- 
dens, or  Keepers,  and  Assistants,  as  in  the  said  return  in  that  behalf 
alleged ;  and  that  he  was  duly  elected  and  admitted  as  in  the  said  writ 
mentioned,  and  not  by  or  through  any  fraud  as  in  the  said  return 
alleged ;  that  the  meeting  or  assembly,  in  the  said  return  alleged  to  have 
been  held  on  20th  December,  1849,  was  not  duly  convened  as  alleged; 
that  prosecutor  was  not  removed  or  discharged,  and  did  not  cease  to  be, 
but  at  the  time  of  the  teste  of  the  writ  was,  and  still  is,  one  of  the 
Assistants  of  the  said  Art  of  Mystery,  and  entitled  to  be  admitted 
thereto. 

2.  As  to  so  much  of  the  return  as  relates  to  the  alleged  removal  or 
discharge  of  prosecutor  under  the  authority  of  the  resolution  of  the 
meeting  or  assembly  alleged  to  have  been  held  on  20th  December, 
1849 :  That,  although,  before  and  at  the  time  of  the  said  alleged 
meeting  or  assembly,  he  was  an  Assistant  of  the  said  Art  or  Mystery, 
and  was,  as  such,  entitled  to  be  summoned  to  the  meeting  or  assembly, 
and  to  attend  the  same,  he  was  not  summoned  to  the  said  meeting  or 
assembly,  nor  had  he  any  notice  thereof  until  after  the  same  had  been 
held,  nor  did  he  attend  the  same,  nor  had  he  any  opportunity  of 
attending  the  same. 

The  defendants  joined  issue  on  these  pleas. 

The  case  came  on  for  trial,  before  Lord  Oampbell  (then  0.  J.  of  this 
Court),  at  the  sittings  in  London  after  Michaelmas  Term,  1858,  and  a 
special  verdict  was  afterwards  settled  by  him,  which,  so  far  as  is 
material,  was  as  follows  :— 

^601       *^^^^  ^^®  letters  patent  granted  by  King  Charles  the  Second 
^  to  the  defendants,  referred  to  in  the  writ  of  mandamus,  are  in 
the  words  and  figures  set  fixrth  in  the  Latin  copy  of  the  charter  here- 
unto annexed* 
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'  Thai,  on  28d  April,  1849,  the  foll<»witig  resolotion  was  made  and 
passed  by  ibe  persona  enticed  to  elect  to  the  oflGlce  hereinafter  men- 
tioned "  It  having  been  resolved  and  ordered  at  the  last  Quarter 
Courts  held  on  20th  Jannaiy  last,  that  one  of  the  Livery  should  be 
called  on  the  Court  of  AsBistants,  it  was  thereupon  resolved  that  the 
following  gentlemen  of  the  Livery  should  be  put  in  nomination, 
wfaereout  to  chdoeie  one^  namely,"  [here  followed  several  names,  of 
which  prosecutor's  was  one].  *'  Besolved,  that  this  Court  do  now 
proceed  to  such  election,  and  that  the  same  be  by  way  of  scoring; 
whereupon  all  the  above  named  being  written  on  a  sheet  of  paper, 
tiie  scoring  opposite  to  their  names  took  place,  when  the  unanimous 
choice  was  declared  to  have  fallen  upon  Mr.  Kay  Dinsdale,  who  was 
thereapon  declared  duly  elected  on  the  Court  of  Assistants  accord- 
ingly." This  resolution  was  confirmed  at  the  subsequent  meeting  of 
the  Wardens  and  Assistants,  held  on  25th  July,  1849. 

That  each  of  the  said  Courts  wtas  in  all  respects  duly  constituted, 
and  competent  to  elect  the  said  Kay  Dinsdale  an  Assistant  of  the  said 
Company,  and  the  mode  of  election  was  the  mode  usually  adopted  in 
the  election  of  an  Assistant  of  the  said  Company ;  but  the  said  resolu* 
tion  was  not  communicated  to  the  said  Elay  Dindsdale  until  after  the 
representations  hereinafter  referred  to  had  been  made,  when  (that  is  to 
say)  on  16th  October,  1849,  he  was  summoned  to  attend  a  Court  of 
tbo  said  Art  or  Mystery  as  an  Assistant  of  the  same. 

*Tfaat»  at  the  time  of  the  making  and  passing  of  the  said  last  p^^^. 
mentioned  resolution,  and  fr<Hn  thence  continually  up  to,  and  at,  ^ 
the  time  of  the  alleged  removal  of  the  said  Kay  Dinsdale  from  his 
said  office  of  Assistant,  as  hereafter  mentioned,  the  said  Kay  Dinsdale 
was  in  insolvent  circumstances,  and  unable  to  pay  his  creditors  20^. 
in  the  pound;  and  during  all  such  time  he  then  owed  large  sums  of 
money,  on  judgments  and  otherwise,  to  divers  persons,  which  debts 
have  always  remained  unpaid  and  unsatisfied ;  but  he  was  in  other 
respects  duly  (][ualified  to  be  elected  an  Assistant. 

That  the  said  Kay  Dinsdale  attended  the  Court  of  the  Wardens 
and  Assistants,  on  said  20th  October,  1849,  in  obedience  to  the  said 
summons,  and  on  that  occasion  accepted  the  said  office,  and  was 
sworn  in  and  acted  as  an  Assistant,  and  was  again  summoned  to 
attend,  and  attended,  the  next  Court  of  the  Wardens  and  Assistants 
of  the  said  Company,  which  was  held  on  6th  November,  1849,  and  on 
each  of  those  occasions  received  his  fees  and  acted  as  an  Assistant, 
and  was  in  all  respects  received  and  treated  as  an  Assistant  of  the 
Company  by  the  other  members  of  the  said  Court  of  Assistants. 

That  the  said  Kay  Dinsdale  did  not,  except  with  regard  to  the 
representations  hereafter  referred  to,  ill-conduct  himself  as  in  the 
return  alleged. 

That  the  defendants  did  remove^  expel  and  dispossess  the  said  Kay 
Dinsdale  fh>m  the  said  office,  if  he  was  in  or  holding  the  same,  on 
20th  December,  1849,  being  after  the  making  of  the  representations 
hereafter  mentioned ;  and  that  they  have  kept  him  so  removed  and 
diroossessed  from  thence  hitherto. 

That  on  23d  April,  1799,  the  then  Wardens  and  Assistants  of  the 
Slid  Art  or  Mystery,  at  a  meeting  or  ^assembly  duly  held,  p^jja 
MKve&ed,  and  ooastitttted  for  that  pnrpoaie^  made  and  ordained^  *- 
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80  far  as  they  lawfully  could,  what  purported  to  be,  and  what  they 
intended  to  be,  a  law  and  ordinance,  the  tenor  whereof  is  as  stated  in 
the  said  return;  which  alleged  law  or  ordinance  was  never  since 
altered  or  varied  in  that  behalf;  and  such  law  or  ordinance  (if  ever 
a  good  one  and  in  force)  was,  at  the  time  in  that  behalf  alleged  in  the 
said  return,  in  full  force. 

That  a  person  holding  the  said  office,  from  which  the  said  Kay 
Dinsdale  was  so  removed  as  aforesaid,  might,  by  reason  of  his  being 
in  such  office,  be  elected  to  the  office  of  Renter  Warden,  which  last* 
mentioned  office  was,  during  all  the  times  aforesaid  and  after  men* 
tioned,  an  office  of  trust,  and  the  person  for  the  time  being  holding 
the  said  last-mentioned  office  might,  by  virtue  of  such  office,  receive 
large  sums  of  money  belonging  to  the  said  Wardens,  or  Keepers,  and 
Assistants,  and  which  moneys  had  to  be  applied  for  charitable  pur* 
poses  and  otherwise. 

That  the  said  Kay  Dinsdale  did,  after  the  making  and  passing  of 
the  said  resolution  on  23d  April,  1849,  but  before  the  same  was  com* 
municated  to  him,  or  he  was  summoned  or  admitted  to  the  said  office 
as  aforesaid,  to  wit,  on  24th  September,  1849,  in  answer  to  an  inquiry 
which  Giles  Clarke,  then  being  the  agent  in  that  behalf  of  the  said 
Wardens,  or  Keepers,  and  Assistants,  made  of  him  as  to  his  solvency, 
represent  and  state  to  the  said  Giles  Clarke  that  he,  Dinsdale,  then 
was  quite  as  solvent  as  any  man  of  the  said  Court,  and  able  to  pay 
bis  creditors  20^.  in  the  pound ;  whereas  in  truth  the  contrary  then 
was  and  thence  hitherto  has  been  the  fact,  as  he,  Dinsdale,  then  well 
knew ;  and  the  said  creditors  never  were  paid  their  said  debts,  or  anv 
*531  P^^^  ^thereof,  except  a  small  dividend  of  2«.  8d  in  the  pound, 
-'  which  and  no  more,  after  great  delay,  was  paid  to  them  under 
the  bankruptcy  in  the  said  return  referred  to ;  and  by  means  of  the 
said  false  and  fraudulent  representations  the  said  Kay  Dinsdale  in- 
duced and  procured  the  said  then  Wardens,  or  Keepers,  and  Assist- 
ants, to  admit  him  to  the  said  office  as  aforesaid. 

That  the  said  Giles  Clarke,  as  such  clerk  and  agent  as  aforesaid, 
after  the  making  of  the  said  representations,  so  made  as  aforesaid,  and 
in  consequence  thereof,  caused  the  said  Kay  Dinsdale  to  be  summoned 
as  aforesaid  to  attend  the  said  meeting,  which  it  is  alleged  the  said 
Kay  Dinsdale  attended  as  aforesaid,  and  caused  the  fact  of  the  said 
election  to  be  communicated  to  him  the  said  Kay  Dinsdale. 

That  the  said  representations  were  not  communicated  by  the  said 
Giles  Clarke  to  any  Court  of  the  then  Wardens  and  Assistants  of  the 
said  Company,  until  20th  October,  1849,  which  was  the  first  Court  of 
the  said  Wardens  and  Assistants  held  after  the  said  representations 
were  so  made  as  aforesaid. 

That  afterwards,  on  SOth  November,  1849,  the  said  Kay  Dinsdale 
did  become  and  was  declared  bankrupt,  as  in  the  said  return  alleged. 

That  the  said  Kay  Dinsdale  was  not  summoned  to  the  said  meeting 
or  assembly  of  the  said  Court  of  Assistants  in  the  said  return  alleged 
to  have  been  held  on  20th  December,  1849,  but  the  said  meeting  or 
assemblj^  was  in  other  respects  duly  convened,  although  he  then 
resided  in  the  same  place  where  he  had  resided  from  the  said  28d 
April,  1849,  and  where  he  resided  when  summoned  to  the  previous 
Courts  to  which  he  had  been  summoned  as  i^oresaid,  and  within  a 
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reasonable  and  convenient  'distance,  namely,  within  three  miles  r^^ 
of  Saddlers'  Hall,  where  the  said  meeting  and  all  other  meetings  ^ 
of  the  said  Wardens  and  Assistants  were  holden,  and  where  the 
business  of  the  said  Company  was  transacted. 

That  all  Assistants  of  the  said  Art  or  Mystery,  duly  elected  and 
admitted  in  that  behalf,  were  entitled  to  be  summoned  to  the  said 
meeting  or  assembly  held  on  20th  December,  1849,  and  to  attend  the 
same. 

That  the  said  Kay  Dinsdale  had  no  notice  of  the  said  meeting  or 
assembly  until  after  the  same  had  been  held. 

That  he  did  not  attend  the  same,  and  had  no  opportunity  of  attend- 
ing the  same. 

[The  verdict  concluded  in  the  old  prolix  form,  giving  the  findings 
of  the  jury  on  the  several  facts,  oontmgently  upon  the  judgment  of 
the  Court.] 

A  translation  of  the  Latin  copy  of  the  charter  annexed  to  the 
special  verdict  accompanied  the  case.  The  following  extracts  from  it 
are  all  that  appear  material : — 

The  charter  commenced  by  incorporating  the  Company,  by  the 
name  of  "  The  Wardens,  or  Keepers,  and  Commonalty  of  the  Mjrstery 
or  Art  of  Saddlers  in  the  City  of  London."  It  tken  provided  '^  That 
from  henceforth  for  ever,  at  all  times  hereafter,  there  may  and  shall 
be  four  of  the  freemen  of  the  same  Mystery,  in  the  form  in  these  our 
letters  patent  within  specified,  to  be  elected,  appointed,,  constituted, 
and  instituted,  who  shall  be  and  be  called  Wardens  or  Supers  of  the 
Mystery  or  Art  of  Saddlers  of  the  City  of  London ;  and  twenty  of  the 
freemen  of  the  same  Mystery,  in  the  form  ia  these  presents  within 
mentioned,  to  be  nominated  and  constituted,  who  shall  be  and  be 
called  Assistants  of  the  Mystery  or  Art  aforesaid.'*  It  then  named 
the  persons  who  were  to  be  the  *first  Wardens  and  Assistants,  r^^^ 
and  who  were  'Ho  continue  in  such  offices  during  their  natural  ^ 
lives,  unless  in  the  meanwhile  they,  or  any  of  them^  shall  be  removed 
for  ill  government,  or  ill  conducting  themselves  in  that  behalf,  or  for 
any  other  reasonable  cause."  Powers  for  the  election  and  removal 
of  Wardens  followed.  It  was  then  provided  '^That,  as  often  and 
whenever  it  shall  happen  that  any  one  or  more  of  the  Assistants  of 
the  Commonalty  aforesaid  shall  at  any  time  hereafter  die,  or  retire,  or 
be  removed  from  his  or  their  office  (and  we  will  that  he  or  they  shall, 
for  ill  government,  or  ill  conduct,  or  for  any  other  just  and  reason- 
able cause,  be  removable  and  removed  by  the  Wardens,  or  Keepers, 
and  Assistants  of  the  Art  or  Mystery  aforesaid  for  the  time  being,, 
or  the  greater  part  of  them  then  present,  whereof  we  will  that  one  of 
the  Wardens,  or  Keepers,  for  the  time  being  shall  be  one),  that  then 
and  so  often  it  may  and  shall  be  lawful  to  the  Wardens,  or  Keepers, 
and  the  rest  of  the  Assistants  then  living,  or  the  greater  part  of  them 
then  present,  whereof  one  of  the  Wardens,  or  Keepers,  of  the  Art  or 
Mystery  aforesaid  for  the  time  being  shall  be  one,  at  their  pleasure, 
firom  time  to  time  and  at  all  times  hereafter,  to  elect  and  nominate 
one  other  or  more  of  the  Commonalty  of  the  Art  or  Mystery  aforesaid 
for  the  time  being,  in  the  place  or  places  \)f  him  or  them  so  dead  or 
removed  as  aforesaid ;  ana  that  he  or  they,  so  elected  or  nominated 
to  the  office  of  Assistant  of  the  Art  or  Mystery  aforesaid,  before  they 
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or  any  of  them  shall  be  admitted  to  the  execution  of  their  office  or 
offices  (*'  anteqnam  ad  executionem  officii  sui  vel  officiornm  saonim 
admittantar,  sea  eomm  aliqnis  admittatnr")  shall  take,  and  each  of 
them  shall  take,  a  corporal  oath  upon  the  Holy  Gospels  of  God  for 
^KAl  ^^  ^^®  exeoation  of  the  office  of  Assistant  of  *the  Art  or 
-I  Mystery  aforesaid,  before  the  Wardens  or  Keepers  of  the  Com- 
monalty aforesaid,  or  the  greater  part  of  them  then  present  To  which 
said  Wardens,  or  Keepers,  and  Assistants  of  the  Art  or  Mystery 
aforesaid  for  the  time  being,  or  the  greater  part  of  them  then  present, 
We  do  for  us,  our  heirs,  and  successors,  by  these  presents,  give  and 

?rant  full  power  and  authority  to  tender  and  administer  such  oath." 
he  charter  further  required  the  Wardens,  or  Keepers,  and  Assist- 
ants, before  admission  to  the  execution  of  their  respective  offices  to 
take  the  oaths  of  allegiance  and  supremacy,  the  oath  prescribed  by 
the  Act  (18  Car.  2,  st.  2,  c.  1)  for  the  well  government  and  regulation 
of  Corporations^  and  the  oath  for  the  due  execution  of  their  offices 
respectively.  No  persons  were  to  be  eligible  as  Wardens,  Keepers, 
or  Assistants,  who,  respectively,  before  their  election,  should  not  hold 
communion  with  the  Church  c^  England,  and  should  not,  within  six 
months  at  the  least  before  such  election,  have  received  the  Sacrament. 
Then  followed  a  proviso,  "  That  every  election  of  any  Warden,  or 
Keeper,  Assistant,  or  Clerk,  of  the  Company  aforesaid,  contrary  to  the 
directions  and  restrictions  in  these  presents  in  that  behalf  mentioned, 
shall  be  void  and  of  no  effect  to  all  intents  and  purposes  whatsoever.^' 
It  was  then  declared  **  That  the  Wardens  or  Keepers  aforesaid,  toge* 
iher  with  eight  Assistants,  at  the  least,  of  the  Mystery  aforesaid,  for 
the  time  being,  in  any  meeting  met  together  and  assembled,  shall 
have,  and  by  these  presents  may  have,  full  authority  and  power  to 
enact  and  make  institutions,  ordinances  and  constitutions  ("  plenam 
auctoritatem  et  facultatem  condendi  et  faciendi  institutiones,  ordina- 
tiones,  et  constitutiones"),  which  to  the  same  Wardens,  or  Keepers, 
*571  ^°^  ^^^  eight  ^Assistants  aforesaid,  at  the  least,  shall  seem  good, 
^  salutary,  useful,  honourable  (''  honestas"),  and  necessary,  accord- 
ing to  their  sound  discretions,  for  the  good  rule  and  government  of 
the  Wardens,  or  Keepers,  and  Freemen  and  Commonalty  of  the  Mys- 
tery aforesaid,  and  the  officers  and  ministers  of  the  same  mystery  for 
the  time  being ;  and  for  the  declaring  in  what  manner  and  order  the 
aforesaid  Wardens,  or  Keepers,  and  Freemen,  and  Commonalty,  and 
other  the  men  and  every  the  ministers,  officers,  artificers,  and  freemen, 
and  apprentices,  and  servants  of  such  Mystery  or  Art,  in  their  duties, 
services,  workmanship,  and  businesses,  touching  and  concerning  the 
Mystery  or  Art  aforesaid,  and  liberties  of  the  same,  shall  conduct, 
behave,  and  exercise  themselves ;  and  otherwise  for  the  further  public 
good  and  common  benefit  and  safe  and  quiet  government  of  the  Mys* 
tery  or  Art  aforesaid."  And  power  was  given  to  such  Wardens,  or 
Keepers,  and  Assistants,  to  enforce  the  observance  of  the  institutions, 
ordinances,  and  constitutions^  so  to  be  made,  bv  imposing  penalties 
and  fines  on  disobedience ;  "  so  nevertheless,  that  such  ordinancea, 
institutions,  and  constitutions  be  not  repugnant  or  contrary  to  the 
laws  and  statutes  of  our  kingdom  of  England,  or  the  provisoes  and 
limitations  aforesaidi  or  contrary  to  the  customs  of  the  city  of  LondoB^ 
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or  contrary  to  the  liberties,  jorisdiction^  or  privileges  of  the  Mayo^ 
and  Commonalty  and  citizens  of  the  Oity  aforesaid.^ 

OM&n$^  for  the  Grown.*-A  peremptory  mandamns  ougbt  to  be 
awarded  for  tbe  restoration  of  the  prosecutor  to  bis  office  of  Assistant 
of  the  defendant's  Company.    The  special  verdict  substantially  finds 
all  the  allegations  in  his  pleas  In  *his  favour.    The  charter,   p^^^ 
annexed  to  the  verdict,  agrees  in  effect  with  the  statement  of  it  ^ 
in  the  writ    Then,  it  is  found  that  the  prosecutor  was  elected,  and 
the  election  was  confirmed,  in  due  course.    Thereupon,  he  became 
entitled  to  be  admitted  to  the  office ;  and,  having  been  m  fact  admitted, 
cannot  be  ousted  from  it  under  the  by-law  of  28d  April,  1799.    As* 
suming  that  by-law  to  be  good  and  valid,  it  does  no  more  than  prohibit 
the  admission,  to  the  office  of  Assistant,  of  a  person  who  has  become 
bankrupt  or  insolvent;  it  can  have  no  operation  to  invalidate,  ex  post 
facto,  the  admission  of  such  a  person.    [Wiohtkak,  J. — The  defend- 
ants allege,  in  the  return,  that  the  prosecutor  obtained  the  admission 
by  false  and  fraudulent  representations  that  he  was  solvent.]     The 
admission  was  not  vitiated,  even  if  obtained  by  fraud;  its  validity 
being  founded  on  the  previous  election,  which  gave  the  prosecutor 
title  to  admission.    After  electing  him,  it  was  too  late  for  the  defend- 
ants to  say  that  he  was  disqualified  for  admission :  Rex  v.  Ward,  2 
Str.  89S.    If  he  was  in  other  respects  entitled  to  be  admitted,  the  fact 
that  he  might  be  responsible,  in  some  way,  in  respect  of  his  misrepre- 
sentation, would  not  take  away  his  right  to  admission :  Townshend's 
Case,  1  Lev.  91.     [Wiohtmak,  J. — If  the  by-law  is  to  have  any  effect 
at  all,  it  must  prevent  the  admission  of  an  insolvent  to  the  office  of  an 
Assistant  in  the  Company.    BlaokB0BN,  J. — If  your  argument,  that 
admission  must  follow  on  election  as  a  matter  of  course,  is  well 
founded,  the  by-law  is  bad.J    The  prosecutor  contends  that  the  by-law 
is  bad,  for  this  reason,  that  it  seeks  to  impose  a  disqualification   pi^gg 
*for  tbe  office  in  question  not  recognisect  by  tbe  common  law.   ^ 
By  the  oommon  law  insolvency  constitutes  no  disqualification  for  a 
corporate  office,  the  holder  of  which  haa  nothing  to  do  with  the  receipt^ 
or  trust,  or  management,  or  fingering  of  the  money  of  the  corporation, 
nor  can  have  anything  to  do  with  it,  unless  the  rest  of  the  Corporation 
should,  by  a  corporate  act  of  their  own,  trust  him  with  it.    The  law 
was  laid  down  to  that  effect  by  Lord  Mansfield,  C.  J.,  in  Bex  v.  Mayor 
&c  of  Liverpool,  2  Burr.  728,  788.    In  the  present  case,  although  the 
Assistants  of  the  Company  are  eligible  to  the  further  office  of  Benter 
Warden,  which,  unlike  that  of  Assistant,  involves  the  management 
of  the  Company's  funds,  an  Assistant  does  not  necessarily  take  the 
higher  office,  nor  is  the  Company  obliged  to  confer  it  on  him.    In 
Bex  1^.  Chitty,  6  A.  &  E.  609  (£.  0.  L.  B.  vol.  81),  it  was  held  that  an 
uncertificated  bankrupt  is  not  disqualified  from  being  elected  a  coun- 
seUor  for  a  borough  and  holdinff  the  office,  under  The  Municipal 
Corporations  Reform  Act,  unless  he  become  bankrupt  while  holding 
it    That  case  was  decided  on  the  language  of  the  statute  in  question, 
but  shows  that,  apart  from  legislative  prohibition,  a  bankrupt  is 
equally  eligible  to  office  as  a  solvent  person.    So,  in  Begina  v.  Owen, 
15  Q.  B.  476  {E.  C.  L.  R.  vol.  69),  it  was  held  that  peouniaiy  embar^ 
rassment  and  insolvent  oiroumstaoces  do  not  constitute  ''  inability"  to 
perform  the  offioe  of  olerk  of  a  Coonty  Ooort^  withia  the  meaning  of 
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ktat.  9  &  10  Vict.  c.  95,  s.  24.    Still  less  ought  they  to  be  considered 
as  debarring  the  holder  of  a  freehold  office,  vrhich  that  of  Assistant 
to  the  defendants'  Company  is,  and  that  of  a  County  Court  Clerk  is 
not,  from  retaining  it. 
"^fiOl     -^S^^f  ^^®  by-law  is  bad,  because  it  *was  never  sanctioned 

^  in  the  manner  required  by  stat.  19  Hen.  7,  c.  7,(a)  which  enacts 
''  That  no  Masters,  Wardens,  and  Fellowships  of  Crafts  or  Mysteries, 
nor  any  of  them,"  '*  take  upon  them  to  make  any  acts  or  ordinances, 
ne  to  execute  any  acts  or  ordinances  by  them  heretofore  made*^ 
against  the  common  profit  of  the  people,  but  that  the  same  acts  or 
ordinances  be  examined  and  approved  by  the  Chancellor,  Treasurer 
of  England,  or  Chief  Justices  of  either  Benches,  or  three  of  them,  or 
before  both  the  Justices  of  assize  in  their  circuit  or  progress  in  that 
shire  where  such  acts  or  ordinances  be  made,  npon  pain  of  forfeiture 
of  xl.  li.  for  every  time  that  they  do  contrary."  [Cookbubn,  C.  J. — 
I  do  not  think  that  the  by-law  is  such  as  that  Act  refers  to.  Wight- 
man,  J. — Supposing  that  the  by-law  is  within  the  scope  of  that  Act, 
it  is  not  bad  merely  because  not  allowed  as  the  Act  directs.]  Another 
ground  on  which  the  by-law  is  bad  is  that  it  is  unreasonable  in  itself, 
as  practically  narrowing  the  number  of  members  of  the  Company  who 
are  eligible  to  the  office  of  Assistant,  and  eliminating  therefrom  all 
who  have  at  any  time  been  in  insolvent  circumstances.  It  is  therefore 
bad,  as  attempting  to  alter  the  qualification  of  persons  before  eligible, 
beyond  what  the  original  constitution  of  the  Company  required :  Bex 
V.  Tappenden,  S  East  186.  In  Bex  v.  Attwood,  4  B.  &  Ad.  481  (E. 
C.  L.  B.  vol.  24),  though  it  was  unnecessary  to  decide  the  point,  the 
Court  appears  to  have  thought  that  a  by-law  narrowing  the  body  of 
persons  eligible  to  office  in  an  incorporated  mercantile  Company, 
would  be  bad.  That  case  was  followed  in  Begina  v.  Powell,  3  E.  & 
B.  377  (E.  C.  L.  B.  vol.  77).  FCockburn,  C.  J.— Do  you  say  that  a 
^^yi  ♦by-law  excluding  from  eligibility  persons  convicted  of  felony, 

^  and  who  had  undergone  their  sentence,  would  be  bad  7]  It  is 
not  necessary  to  go  so  far  as  that.  In  Baggs'  Case,  11  Bep.  93  b,  99  a, 
the  crimes  are  specified,  upon  attainder  for  which  a  citizen  or  free- 
man of  a  Corporation  may  be  removed.  But  both  that  case  and  Sir 
Thomas  Earle's  Case,  Carth.  178, 176,  show  that  there  can  be  no  cause 
to  disfranchise  a  member  of  a  Corporation,  unless  it  be  for  something 
done  which  works  to  the  destruction  of  a  body  corporate,  or  of  its 
liberties  and  privileges.  The  by-law  is  also  bad,  even  if  the  exclusion 
of  an  insolvent  from  office  is  justifiable  in  itself,  because  it  does  not 
declare  an  insolvent  ineligible,  but  merely  prohibits  his  admission  to 
office.  Admission  forms  no  part  of  the  election,  but  stands  to  it  in  a 
relation  analogous  to  that  of  the  delivery  of  an  executed  deed  to  the 
execution.  The  prosecutor  having  been  elected,  the  office  is  full,  and 
no  one  can  be  elected  in  his  place.  The  only  remaining  question 
which  arises  on  the  findings  as  to  the  issues  joined  on  the  first  plea, 
is,  whether  the  prosecutor's  misrepresentation  of  the  actual  state  of 
his  circumstances  constituted  such  fraud  as  to  avoid  his  election. 
Kow  it  is  clear  that  although  fraud  may  avoid  a  contract,  it  cannot 
divest  an  estate  already  vested.  The  misrepresentation,  though  made 
before  the  prosecutor  was  admitted,  was  made  after  he  had  been 

<a)^*  Foe  iQAliag  of  Btettttai  bf.  bodioB  ineorporale.'' 
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elected ;  and  therefore  did  not  nollifj  the  election.  [Blacebubk,  J. 
— I  doubt  whether,  in  the  present  case^  the  prosecutor's  election  was 
complete  before  his  admission.  A  mandamus  would  go,  after  election, 
to  compel  admission;  and  I  am  disposed  to  think  that,  before  admis- 
sion, a  quo  warranto  would  not  lie.  Cbompton,  J. — ^A  quo  p^^^ 
*warranto  might  lie,  before  the  admission  of  the  person  elected,  ■- 
if  another  person  than  he  was  admitted.]  The  prosecutor's  election 
was  in  no  way  influenced  by  the  misrepresentation,  which,  if  it 
amounted  to  fraud,  related  to  matters  upon  which  Clarke  had  no  right 
to  question  the  prosecutor,  and  which  he  was  under  no  legal  obliga- 
tion to  Clarke  to  disclose  with  accuracy.  It  was  not,  therefore,  such 
fraud  as  to  invalidate  the  transaction ;  Vernon  v.  Keys,  12  East  682.  * 
Fraud  on  matters  collateral  to  a  contract  does  not  absolutely  avoid 
the  contract ;  White  v.  Garden,  10  C.  B.  919  (E.  G.  L.  B.  vol.  70), 
Feret  v.  Hill,  16  C.  B.  207  (E.  G.  L.  B.  vol.  80).  Lastly,  the  issue  on 
the  second  plea  is  found  entirely  in  favour  of  the  prosecutor,  and, 
upon  that  finding  alone,  he  is  entitled  to  a  peremptory  mandamus; 
he  having  been  removed  from  his  office  at  a  meeting  of  which  he  had 
no  notice,  to  which  he  was  not  summoned,  and  which  he  had  no  op- 
portunity of  attending  in  order  to  defend  himself;  Baggs'  Case,  11 
Kep.  98  b,  Bex  v.  Oaskin,  8  T.  B.  209. 

KnowleSf  contriL — By  the  charter  of  the  Company,  the  msjority  of 
the  Wardens,  or  Keepers,  and  Assistants,  present  at  the  time,  may 
remove  an  Assistant  from  his  office  for  ill  conduct,  or  for  any  other 
just  and  reasonable  cause.  And  the  charter  contains  a  proviso,  that 
every  election  o^  amongst  others,  any  Assistant,  contrary  to  the  direc- 
tions or  restrictions  therein  mentioned,  shall  be  void  and  of  no  effect. 
It  then,  in  very  general  terms,  gives  power  to  the  Company  to  make 
by-law&  The  by-law  in  dispute,  of  28d  April,  1799,  does  not  go 
beyond  that  power.  Being  made  at  a  time  when  there  was  no  Insol- 
vent Act  in  existence,  it  evidently  was  intended  to  *exclude  r^o 
from  the  office  of  Assistant  any  person  who  was  or  had  been  in  ■- 
insolvent  circumstances,  that  is,  according  to  Parker  v.  Gossage,  2  C. 
M.  k  B.  617,  and  Biddlecombe  v.  Bond,  4  A.  &  E.  882  (E.  C.  L.  B. 
vol.  81),  of  general  inabilitv  to  pay  his  debts.  The  prosecutor's 
election  was  therefore  void,  by  reason  of  the  proviso  in  the  charter ; 
being  contrary  to  the  directions  and  restrictions  contained  in  the  by- 
law. A  by-law  is  void  if  repugnant  to  the  charter.  Tucker  v.  Bex, 
2  Bro.  P.  C.  804 ;  but  here  the  by-law  is  in  strict  accordance  with 
the  charter.  The  material  question  is,  was  the  prosecutor  duly 
qualified  to  be  elected  ?  It  must  be  owned  that  the  by-law*  in  terms 
points  to  admission,  only,  as  that  for  which  insolvency  is  to  dis- 
qualify; but,  reading  the  by-law  and  the  proviso  in  the  charter 
together,  the  meaning  must  m  that  an  insolvent  person  is  not  to  be 
elected.  Election  gives  but  an  inchoate  right,  which  is  perfected  by 
admission.  The  next  issue  is,  whether  the  prosecutor  was  duly 
elected,  nominated  and  constituted  an  Assistant  of  the  Company. 
Now,  even  assuming  him  to  have  been  duly  elected  and  nominatira,  he 
never  was  constituted  an  Assistant.  '* Constituted"  must  have  some 
meaning,  and  must  refer  to  the  perfecting  of  election  by  admission. 
But  inasmuch  as  the  prosecutor  obtained  his  admission  by  fraud,  the 
sdmissioii  was  invalid  and  voidable  by  the  defendants^  who  did  in  feot 
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AYoid  it  as  soon  as  they  disoovered  tho  fraud.  The  fraud  bears  out 
the  allegation  in  the  return,  that  the  prosecutor  had  ill-conducted 
.himself.  Then,  was  he  duly  in  and  entitled  to  hold  his  office  7  He 
«ouId  be  80  only  by  being  duly  sworn  in  and  admitted,  as  enjoined  by 
(he  charter.    The  title  to  every  office  is  grounded  on  two  things ;  the 

*^1  ^^^^^'^  ^^  ^^^  Pf^^7>  ^'^'^  *his  being  sworn  into  the  office ;  Bex 
^^  V.  Ellis,  9  East  262,  n.  (a),  and  Begina  v.  Humphery,  10  A.  &  E. 
885  (E.  C.  L.  B.  vol.  87).  And  though  the  prosecutor  was,  de  facto, 
sworn  in  and  admitted,  the  admission,  having  been  obtained  by  fraud, 
must  go  for  nothing.  Next,  assuming  the  prosecutor  to  have  been 
duly  in  the  office,  the  defendants  had  power  to  remove  him  from  it 
for  just  and  reasonable  cause ;  and,  if  the  Court  can  see  that  such 
cause  existed,  it  will  not  be  astute  to  defeat  the  removal  on  the  ground 
of  want  of  form  in  the  mode  of  procedure.  The  question'  whether 
there  was  just  and  reasonable  cause  depends  on  whether  or  not  the 
disputed  by-law  is  a  good  one.  The  by-law  is  objected  to  by  the 
other  side  on  the  ground  that  it  is  in  contravention  of  the  common 
law.  But  every  by-law  must,  to  some  extent,  abrogate  what  was 
before  of  common  right.  Moreover,  the  cases  cited  on  the  other 
side  to  show  that  inscnvency  does  not  disqualify  from  office,  at  com- 
mon law,  turned  upon  the  particular  facts  in  each,  and  by  no  means 
bear  out  such  a  general  proposition.  And  the  fact  that,  here,  the 
election  of  the  prosecutor  as  an  Assistant  put  him  in  the  way  of  being 
made  Benter  Warden,  and,  as  such,  intrusted  with  the  money  of  the 
Company,  disqualified  him,  as  being  an  insolvent,  from  ren^aming  an 
Assistant,  according  to  the  dicta  of  Lord  Mansfield,  C.  J.,  in  Bex  v. 
Mayor,  &c.,  of  Liverpool,  2  Burr.  728,  733,  which  were  referred  to  on 
the  other  side.  [Cockbubn,  C.  J. — ^Although  he  might  be  ineligible 
on  that  ground,  as  Benter  Warden,  it  does  not  follow  that  he  could 
not  be  elected  an  Assistant.]  Again,  the  rule  that  a  by-law  restrict- 
ing the  number  of  persons  eligible  to  an  office  is  bad,  refers  only  to  a 
*  restriction  of  the  class  eligible;  the  limitation,  for  instance,  of  an 
*651  *^^^'  theretofore  open  to  all  members  of  a  trade,  to  some  only. 
-'  Thus,  the  by-law  wnich  was  held  bad  in  Bex  v.  Tappenden,  8 
East  186,  was  an  attempt  to  narrow  the  class  of  persons  who  might 
.  be  taken  as  apprentices  by  the  freemen  of  a  Company,  bv  the  custom 
of  which  every  person  who  had  served  an  apprenticeship  of  seven 

{rears  to  a  freeman  was  entitled  to  the  freedom.  But  it  does  not  fol- 
ow  that  a  by-law  imposing  a  qualification  (for  instance,  the  passing 
an  examination,  or  the  possessing  certain  acquirements,  or  the  being 
approved  of)  on  the  whole  of  a  class,  is  invalid.  Such  by-laws  were 
upheld  in  Bex  v.  The  College  of  Physicians,  7  T.  B.  282;  Bex  tr. 
Master,  &c.,  of  the  Company  of  Surgeons,  2  Burr.  892 ;  Green  r.  Mayor 
of  Durham,  1  Burr.  127.  The  Case  of  the  Tailors  of  Ipswich,  11  Bep. 
68,  shows  the  limits  within  which  such  by-laws  may  be  made.  The 
by-law  in  the  present  case  is  a  reasonable  regulation ;  for,  in  the 
majority  of  instances,  insolvents  and  bankrupts  are  not  fit  persons  to 
hold  responsible  offices;  and  ad  ea  quad  frequentius  accidunt  jura 
adaptantur.  Lastly,  the  defendants  having  removed  the  prosecutor 
for  a  reasonable  cause,  the  objection  that  the  removal  was  informal, 
because  he  was  not  summoned  to  the  meeting  at  which  it  took  places 
4>ught  not  to  prevaiL  The  defendants  admit  that  the  prosecutor  ougbt^ 
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in  atricUiea,  to  bave  hod  notice  of  that  meeting ;  but  the  question  if, 
whether  the  Court,  in  the  exercise  of  its  discretion,  will  grant  him  a 
peremptory  mandainus  if  of  opinion  that,  though  improperly  removed 
from  bis  office,  be  deseryed  amotion*  Should  the  mandamus  go,  the 
proaecutor  may,  notwithstanding,  be  formally  removed  *de  novo  r^^ 
for  the  same  cause.  That  consideration  shows  that  the  mandamos  ^  ^ 
ought  not  to  be  awarded;  Bex  v.  Tidderly,  Sid.  14;  Bex  v.  Mayor, 
Ao,  of  Axbridge,  C!owp.  628 ;  Bex  i;.  Griffiths,  5  B.  &  Aid.  781  (E. 
C.  L.  B.  vol.  7) ;  Tapping  on  Mandamus,  p.  401. 

Gfibbans,  in  reply. — ^Even  supposing  that  the  by*law  is  good,  and 
that  the  prosecutor's  fraud  was  so  directly  connected  with  his  election 
as  to  give  the  defendants  just  and  reasonable  cause  to  remove  him, 
they  still  cannot  justify  the  manner  in  which  he  was  removed :  for 
they  were  not  competent  judges  in  their  own  cause^  without  giving 
him  an  opportunity  of  being  heard.  The  material  allegation  in  the 
writ  is  the  removal;  it  was  not  for  the  defendants  to  judge  of  the 
proeeculor's  title ;  Bex  v.  Lyme  Begis,  1  Done.  79.  The  prosecutor 
naving  been  de  facto  elected  to  the  office,  ana  having  accepted  and 
acted  in  it,  his  title  to  it  cannot  be  tried  by  a  mandamus  but  only  bv 

2UO  warranto;  Frost  v.  The  Mayor  of  Chester,  5  £.  &  B.  581  {E.  6. 
u  B.  vol.  85).  As  was  said  by  Baymond,  C.  J.,  in  Bex  v.  Hull,  11 
Mod.  890,  '^  in  cases  of  a  mandamus  where  there  appears  the  least 
right  for  the  plaintifif,  a  peremptory  mandamus  myt  go."  The  prose- 
cutor's misrepresentation  of  the  true  state  of  his  (nrcumstances,  how- 
ever, if  a  fraud  on  the  defendants,  was  a  fraud  collateral  to  his  elec- 
tion and  admission,  which  it  therefore  did  not  afifect ;  Mason  v.  Ditch- 
bourne,  1  M.  &  B.  460 ;  Stewart  v,  Aston,  8  Irish  C.  L.  Bep.  85 ; 
Feret  v.  Hill,  15  Com.  B.  207  (E.  C.  L.  B.  vol.  80).  But  the  by-law 
is  invalid.  In  Bex  v.  The  College  of  Physicians,  7  T.  B.  282,  the  by- 
laws held  good  were  made  in  ^furtherance  of  the  objects  of  the  r^^j 
College.  And  in  Bex  v.  Master,  &c.,  of  the  Company  of  Surgeons,  *- 
2  Burr.  892,  the  person  seeking  to  be  bound  an  apprentice  had  no 
inchoate  right  to  be  so :  whereas  the  present  prosecutor  had  an  in- 
choate right  to  admission  as  soon  as  he  was  elected.  The  by-law  in 
Green  v.  Mayor  of  Durham,  1  Burr.  127,  related  merely  to  the  mode 
of  admission.  Here,  the  by-law  narrows  the  number  of  persons 
eligible  as  Assistants  of  the  Company,  and  on  that  ground  is  b^. 
Lastly  the  Court  Uas  no  discretion  as  to  awarding  a  peremptory  man- 
damns  if  the  return  is  insufficient.  All  that  the  Court  has  now  to  trv 
is  the  sufficiency  of  the  return ;  Begina  v.  Mayor  of  Norwich,  2  Ld. 
Bayro.  1244;  Buckley  v.  Palmer,  2  Salk.  480;  Comer's  Crown  Prac- 
tice, p.  286.  By  Stat.  9  Ann.  c.  20  s.  2.,  "  in  case  a*  verdict  shall  be 
found  for  the  person"  "suing"  a  writ  of  mandamus,  *'a  peremptory 
writ  of  mandamus  shall  be  granted  without  delay,  for  him"  ''for  whom 
judment  shall  be  given." 

CocKBUBN,  C.  J.--*I  am  of  opinion  that  the  prosecutor  is  entitled 
to  a  peremptory  mandamus.  It  appears  to  me  that  the  by-law,  which 
is  said  to  disqualify  him  from  holding  his  office,  is  bad.  It  is  not 
necessary  to  go  the  length  of  saying  that  where  a  corporate  body, 
created  by  charter,  imposes  some  qualification  for  office,  common  to 
iil  the  members  of  the  constituent  body  alike,  in  addition  to  the  qua- 
Ufications  prescribed  by  the  charter,  the  qualification  so  imposed  is 
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necessarily  bad,  although  it  does  not  limit  the  area  of  eligibility  and 
is  a  reasonable  regulation  under  all  the  circumstances.  Without 
^681   8^^°S  ^^^  length,  I  think  that  the  present  by-law  is  bad  on  *tvo 

^  grounds.  First,  the  (qualification  which  it  seeks  to  impose  is  not 
a  reasonable  one.  It  requires  that  every  member  of  the  body  at  large 
of  the  CSompany,  out  of  which  the  assistants  are  to  be  chosen,  shall,  in 
order  to  be  eligible  as  an  Assistant,  either  never  have  been  bankrupt 
or  insolvent,  or,  if  he  ever  has  been  so,  shall  have  afterwards  paid  his 
creditors  in  full,  or  have  established  an  honourable  character  for  seven 
years  subsequent  to  his  bankruptcy  or  insolvency.  Now  I  think  that 
is  an  unreasonable  test  of  qualification.  Bankruptcy  or  insolvency 
may  be  perfectly  innocent,  tne  result  of  mere  misfortune  or  misad- 
venture m  business;  and  a  bankrupt  may  receive  a  first  class  certifi- 
cate, preserve  his  character  unimpaired,  and  satisfy  his  creditors, 
although  he  be  unable  to  pay  twenty  shillings  in  the  pound.  It  seems 
to  me,  therefore,  to  be  unreasonable  to  lay  down  a  rule  that  a  man  so 
circumstanced  shall  be  necessarily  ineligible  as  an  Assistant  of  the 
Company,  or  eligible  only  after  a  seven  years'  probation.  But  there 
is  a  fault  in  the  by-law  which  is,  if  possible,  still  more  serious. 
Even  assuming  that  the  ground  of  disqualification  which  it  imposes 
is  reasonable,  the  by-law  has  the  defect  of  making  the  qualification 
operate  against  admission  merely,  and  not  also  against  election.  But 
the  duty  of  admitting  to  office  a  person  who  has  been  elected  to  it  is 
purely  ministerial ;  the  bv-law,  therefore,  if  it  could  have  properly 
made  insolvency  a  disqualification  at  all,  should  have  made  it  a  dis- 
qualification, not  for  admission,  but  for  election.  The  electors  have 
a  right  to  elect  any  one  who  is  not  disqualified  for  election ;  and,  when 
an  eligible  person  has  been  once  elected,  the  Court  of  the  Company 
have  no  other  duty  left  than  to  admit  him  to  the  office  to  which  he 
*691  '^^  ^^^'^  ^  elected.    Then,  as  to  *the  second  ground  on  which 

^  the  grant  of  this  mandamus  has  been  resisted,  namely,  that  the 
prosecutor  was  guilty  of  a  corporate  ofience,  for  which  he  is  liable  to 
be  removed  from  his  office,  in  knowingly  answering  falsely  the  ques- 
tions, as  to  his  solvency,  put  to  him  with  a  view  to  his  admission,  it 
is  unnecessary  to  decide  whether  this  was  such  a  corporate  ofience  as 
would  justify  his  amotion.  It  is  admitted  that  he  had  no  notice  of 
his  intended  amotion  on  this  ground.  He  therefore  had  not  the 
opportunity,  which  the  old  established  rule  in  such  cases  requires 
that  he  should  have  had,  of  being  heard  in  explanation  of  the  matters 
alleged  against  him.  Without  saying,  therefore,  whether  or  not  there 
was  a  sufficient  ground  for  his  amotion,  had  he  been  heard  and  been 
unable  to  explain  his  conduct  satisfactorily,  his  amotion  was,  under 
the  circumstances,  clearly  bad.  I  am  therefore  of  opinion  upon  both 
points,  that  the  peremptory  mandamus  ought  to  issue. 

WiGHTHAN,  J. — This  is  an  application  for  a  mandamus  to  restore 
the  applicant  to  an  office  from  which  he  was  removed  while  de  facto  in 
possession  of  it,  on  the  ground  of  alleged  misconduct  by  him  in 
obtaining  it  by  fraud  and  misrepresentation.  Without  determining 
whether  or  not  the  circumstances  presented  to  us  in  this  case  show 
such  fraud  as  would  justify  the  amotion  of  a  corporate  officer,  this 
much  appears  clear,  that  the  applicant  had  no  notice  of  the  proceed- 
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ings  that  were  to  be  taken  against  him,  and  therefore  had  no  oppor- 
tuuitj  of  explanation  and  defence.  I  agree  with  the  Lord  Chief  Jos* 
tice  that  upon  that  ground  the  peremptory  mandamus  ought  to  issue. 
Bat  it  is  further  said  that  the  applicant  never  was  in  the  office  at  all, 
being  disqualified  *from  holding  it  by  the  by-law  which  has  been  r^y/v 
discussed.  Now  there  are  numerous  authorities,  which  were  '- 
cited  during  the  argument,  and  to  which  I  need  not  again  refer,  to  show 
that  if  a  person  is,  although  disqualified,  elected  and  actually  admitted 
into  an  office,  the  only  way  of  removing  him  is  by  quo  warranto,  and 
that  the  objection  that  he  never  ought  to  have  been  admitted  cannot 
he  taken  in  other  proceedings.  In  the  present  case,  the  prosecutor  is  now 
actually  in  his  office,  inasmuch  as  he  could  not  be  lawfully  amoved 
from  it  without  being  called  on  to  make  his  defence.  It  appears  to 
me»  as  I  have  said,  that,  for  that  reason  alone,  a  peremptory  mandamus 
ought  to  be  awarded.  But  I  further  agree,  also,  with  the  Lord  Chief 
.Justice,  that  the  by-law  itself  cannot  be  supported.  It  seems  to  me 
to  be  unreasonable.  [His  Lordship  read  the  by-law.]  It  is  open  to 
the  objection,  mentioned  by  the  Lord  Chief  Justice,  that  the  disquali- 
fication which  it  imposes  goes  only  to  the  admission,  not  to  the  elec* 
tion,  of  the  officer.  And  it  unreasonably  prohibits  the  admission  of 
a  man  who,  though  he  has  been  bankrupt  or  insolvent,  has  satisfied 
aU  his  creditors,  unless  he  has  paid  them  20«.  in  the  pound,  although 
he  may  have  behaved  most  honourably  and  conscientiously  in  paying 
them  it  may  be  19«.  or  19«.  6d.  in  the  pound ;  and  although  those  who 
elected  him  may  have  considered  him  a  most  honourable  person.  For 
all  these  reasons,  I  am  of  opinion  that  a  peremptory  manoamus  ought 
to  be  awarded. 

Crohpton,  J.  (who  had  been  absent  during  part  of  the  argument). 
— ^I  merely  wish  to  say  that,  so  far  as  I  have  heard  the  argument,  I 
entertain  a  strong  opinion  in  *fiivour  of  the  Crown ;  but,  as  I   r^j.^ 
had  not  the  advantage  of  hearing  Mr.  Knowles,  I  take  no  part  >- 
in  the  decision. 

Blackbubn,  J. — ^I  entirely  agl^ee  with  the  judgment  of  the  rest  of 
the  Court.  I  think  that  the  question  of  the  validity  of  the  by-law 
settles  the  other  points  in  the  case.  For  the  reasons  which  have  been 
already  given,  and  which  I  will  not  repeat,  I  think  that  it  was  beyond 
the  competency  of  the  body  corporate  to  impose  the  condition  on  the 
admission  of  the  prosecutor  to  office  which  is  imposed  by  the  by-law. 
I  also  agree  that  the  prosecutor,  once  elected  and  admitted  to  office, 
could  not  be  amoved  without  notice  of  the  proceedings,  even  for  an 
offence  which  would  justify  his  amotion.  As  to  the  objection  urged 
by  Mr.  Knowles,  that,  supposing  the  prosecutor  to  be  restored,  the 
defendants  mighty  upon  what  appears  on  the  special  verdict,  proceed 
to  remove  him  in  a  formal  manner,  and  that  we,  therefore,  ought,  in 
the  exercise  of  our  discretion,  to  refuse  to  award  a  peremptory  man- 
damus, I  think  that  we  are  bound,  now  that  by  a  recent  statute  (a) 
error  can  be  brought  on  our  judgment,  to  give  a  judgment  on  which 
error  will  lie,  and  to  decide  whether  the  prosecutor  is  or  is  not  enti- 
tled to  a  peremptory  mandamus.  And  in  my  opinion  he  is  so  entitled, 
on  the  iSetcts  before  us^  whether  or  not  he  has  b^n  guilty  of  an  offenoa 

(a)  Stat.  6  4  7  Vict.  c.  67,  t.  a. 
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whioh  will  justify  his  amotion  hereafter ;  a  point  on  wbich  I  express 
no  opinion. 

Judgment  for  the  Grown,  that  a  peremptory  mandamus  do 
issue. 


•72]  ♦IN  THE  EXCHEQUER  CHAMBEB. 

(Error  from  the  Court  of  Queen's  Bench.) 

The  QUEEN,  on  the  prosecution  of  KAY  DINSD ALB,  Respondent, 
V.  the  Wardens  or  Keepers  and  Assistants  of  the  Mystery  or  Art 
of  SADDLERS  of  the  City  LONDON,  Appellants.    Jan.  12. 

For  tjUabos,  tee  ftotef  p.  4S. 

Fbom  the  above  decision  the  defendants  appealed.  The  case  was 
argued  in  last  Michaelmas  Yacation.(a) 

Khowlea  {Rochfort  Clarke  with  him)  argued  for  the  appellants ;  GMh 
hons  for  the  Crown.    Rochfort  Clarke,  by  leave  of  the  Court,  replied. 

The  arguments  were  substantially  the  same  as  in  the  Court  below. 

Martin,  B.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  mandamus  directed  to  the  Wardens  and  Assistants  of 
The  Saddlers'  Company,  commanding  them  to  restore  the  prosecutor, 
Kay  Dinsdale,  to  the  place  of  an  Assistant  upon  the  Court  of  the 
Company.  The  writ  recited  the  charter  of  King  Charles  II.,  incor- 
porating the  Company,  which  gave,  inter  alia,  power  to  appoint 
*7S}  *^^^^^®  Wardens  and  Assistants,  by  election  and  admittance^ 
-I  both  of  which  proceedings  are  expressly  mentioned  in  the  char- 
ter ;  a  power  to  remove  Assistants  for  ill-government  or  ill-conduct- 
ing him  or  themselves,  or  for  any  other  just  or  reasonable  cause ;  and 
a  power  to  make  such  by-laws  as  should  seem  ''  good,  useful,  honest, 
and  necessary,  according  to  their  sound  discretions,  for  the  good  rule 
and  government  of  the  Wardens,, or  Keepers,  and  freemen  and  com- 
monalty of  the  Mystery  or  Art,  and  officers  and  ministers  of  the  same 
Mystery  for  the  time  being,"  and  to  declare  "in  what  way  or  order 
the  aforesaid  Wardens  or  Keepers,  freemen  and  commonalty,  and 
other  men  of  the  said  Mystery  or  Art,  should  use  and  conduct  them- 
selves in  the  office,  ministry,  artifice,  and  business  of  the  said  Mystery 
or  Art,  and  otherwise  for  the  public  good  and  general  utility,  and 
safe  and  quiet  government  of  the  said  Mystery  or  Art;"  which  by- 
laws were  to  be  observed  so  as  they  should  not  be  repugnant  nor 
contrary  to  the  laws  and  statutes  of  the  Kingdom  of  England,  nor  the 
provisions  of  the  charter,  nor  to  the  custom  of  the  City  of  London, 
nor  the  liberties,  jurisdictions,  or  privileges  of  the  Mayor  and  Com- 
monalty and  citizens  of  the  said  city.  The  writ  further  recited  that 
the  prosecutor  was  duly  qualified  to  be  and,  on  20th  October,  1849, 
was  duly  elected  and  admitted  as  an  Assistant,  and  was  afterwards  by 
the  defendants  wrongfully  removed. 

The  return,  in  substance,  alleged  that  the  charter  was  not  fully  or 
correctly  set  forth  in  the  writ,  and  that  it  contained  a  provision  that 

(a)  Taesday,  November  S7th,  and  Wednesdaj,  KoTember  88th ;  before  Willes  and  Keafe* 
ing,  Jf.,  Martin,  ChanneU  and  Wilde,  Bs« 


t  ELLIS  ft  BLLia.    Q.  B.  78 


#leotioiui  of  AasisUnte  coeiniry  to  tbe  dirootloos  of  the  charter  should 
be  TiHd.  That  tbe  prosecutor  was  not  duly  qualified ;  was  not  duly 
elected,  nomiDated,  or  constituted,  an  Assistant ;  "^tbat  he  had  r^t^A 
ill«eondttcted  himself,  and  was  not  entitled  to  hold  his  office ;  '* 
that  there  was  just  cause  for  bis  removal ;  that  he  was  not  wrongfully 
removed  or  without  just  cause ;  that  the  Company  has  considerable 
property,  real  and  personal,  and  the  care  and  distribution  of  various 
charity  and  other  estates ;  that  the  Wardens  are  elected  annually  l^ 
ballot  from  the  Court  of  Asastants,  and  that,  according  to  the  usual 
course  and  routine,  a  person  coming  upon  the  Court  would  be  elected 
to  tbe  offices^  first,  of  Benter  Warden,  an  officer  who  is  treasurer  of 
the  Company  and  has  the  receipt  of  the  rents  and  the  charge  and 
custody  of  those  and  other  moneys  and  property  of  the  Company,  and 
performs  the  duties  of  the  office  in  person ;  next^  that  o(  Quarter  War- 
den, an  officer  who  receives  the  quarterage,  which  he  pays  over  to  tbe 
Banter  Warden ;  afterwards,  that  of  Key  Warden,  who  has  the  care 
x>f  the  common  seal  and  archives ;  and,  finally,  that  of  Prime  Warden 
and  Master,  who  presides  at  meetings  ol  the  Court  and  has  a  casting 
Tote ;  after  which  the  member  falls  back  into  the  Court.  That  tbe 
Assistants  manage  the  afiidrs  of  the  Company,  and  control  tbe  expen- 
diture, and  tbe  grant  of  pensions  and  relief  to  decayed  members,  and 
have  the  general  government  of  the  Company  and  tbe  trade ;  possess- 
ing and  exercising,  inter  alia,  a  right  of  search  for  and  seizure  of 
deceitful  wares.  That  the  election  of  Assistants,  in  case  of  vacancy, 
is  made  from  tbe  Livery  according  to  seniority.  In  oases  of  solvency 
and  good  character,  tbe  office  is  held  for  life ;  but,  in  case  of  miscon- 
duct causing  unfitness,  or  other  sufficient  cause,  or  receiving  parochial 
aid,  or  petitioning  the  Court  for  relief,  tbe  Assistant  would  no  longer 
receive  a  summons  to  attend  the  Court.  That,  should  an  Assistant 
come  to  decay,  and  petition  for  relief  *out  of  tbe  Company's  r^i^g 
funds,  he  is  considered,  as  a  matter  of  course,  to  cease  to  be  a  *- 
member  of  tbe  Court,  upon  receipt  of  bis  first  quarter's  pension,  and 
the  vacancy  so  caused  is  at  once  filled  up,  and  the  decayed  member 
&lls  back  into  tbe  livery ;  and  that  tbe  same  course  has  been  pursued 
in  the  case  of  misconduct  involving  unfitness  or  incompetency.  That» 
on  2Sd  April,  1799,  a  by-law  was  made,  in  pursuance  of  tbe  power  in 
the  charter,  which  by-law  has  since  remained  in  force,  and  is  in  these 
words : — "  Besolved,  that  no  person  who  has  been  a  bankrupt  or 
become  otherwise  insolvent,  shall  hereafter  be  admitted  a  member  of 
the  Court  of  Assistants  of  this  Company,  unless  it  be  proved  to  tbe 
satisfaction  of  tbe  Court  that  such  person,  after  bis  bankruptcy  or 
iosolvencv,  has  paid  and  satisfied  his  creditors  the  whole  of  their  debts, 
or  shall  have  established  a  fair  and  honourable  character  for  seven 
jears  subsequent  to  such  his  bankruptcy  or  insolvency,  to  the  satis- 
&ction  of  the  Court,  or  the  majority  of  them."    That  the  prosecutor 

Erocured  his  election  and  admittance  by  fraudulently  representing 
imself  to  be  solvent,  wheress  he  was  in  fact  insolvent,  and  his  credi- 
tors have  never  received  pavment,  except  of  a  dividend  of  2#.  Sd  in 
the  pound,  under  his  bankruptcy.  That  be  afterwards,  on  80tb 
November,  1849,  was  adjudicated  bankrupt  in  respect  of  a  debt  exist* 
lag  at  the  time  of  his  false  representation  of  solvency ;  which  bank* 
roptcy  remains  in  force;  and  that  be  uras^  at  a •ubsequent  meeting  of 
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the  Coart,  duly  conyened  and  held  before  the  iJMaing  of  the  mandi^- 
mus,  lawfully  Temoyed,  and  that  for  these  reasons  he  ought  not  to  be 
restored. 

The  prosecutor  pleaded  to  this  return  two  pleas.  The  first  trayersed 
•7B1  ^^^  statement  in  the  return,  as  to  the  letters  ^patent  being  insuf- 
•I  ficiently  set  forth.  Tt  also  alleged,  in  efiect,  that  the  prosecutor 
was  duly  qualified;  duly  elected  ;  had  not  misconducted  himself;  was 
duly  in  and  entitled  to  the  office ;  that  there  was  no  just  cause  for  his 
remoyal;  that  the  removal  was  wrongful  and  without  just  cause; 
that  no  such  by-law  was  made  or  in  force  at  the  times  when,  Ac. ; 
that  the  prosecutor  did  not  make  the  false  and  fraudulent  statement 
alleged ;  that  he  was  duly  elected  and  admitted,  and  not  through  any 
fraud ;  that  the  meeting  of  the  Court  at  which  he  was  remoyed  was 
not  duly  convened;  ana  that  he  was  not  removed  and  did  not  cease 
to  be,  but  at  the  time  of  teste  of  the  writ  was,  and  still  is,  an  Assistant, 
and  entitled  to  be  admitted  thereto.  The  second  plea  alleged,  that 
the  prosecutor  was,  at  the  time  of  the  holding  of  the  Court  at  which 
he  was  removed,  an  Assistant,  and  entitled  to  be  summoned,  but  that 
he  was  not  summoned  thereto,  and  had  not  notice  nor  any  opportunity 
of  attending  thereat 

Upon  these  pleas  the  defendants  took  issue. 

It  may  have  been  observed  that  the  return,  in  so  fiir  as  it  states  the 
manner  and  routine  in  which  the  Wardens  are  elected,  their  duties 
with  respect  to  the  moneys  of  the  Company,  and  the  insolvency  and 
bankruptcy  of  the  prosecutor,  is  not  traversed,  and  that  those  state- 
ments, if  material,  are  admitted  for  the  purposes  of  the  cause. 

At  the  trial  a  special  verdict  was  found,  the  material  points  of 
which  may  be  statea  as  follows.  It  finds  the  charter,  a  copy  of  which 
in  the  Latin  is  annexed,  and  also  the  by-law  in  the  terms  stated  in  the 
return.  It  states  that  a  person  holding  the  office  of  Assistant  "  might, 
by  reason  of  his  being  in  such  office,  be  elected  to  the  office  of  Renter 
Warden,  which  last  mentioned  office  was  an  office  of  trust,  and  the 
*771  P^.^^°  ^^^  ^^^  ^^^^  "^being  holding  the  said  last  mentioned  office 
J  might,  by  virtue  of  such  office,  receive  large  sums  of  money  belong- 
ing to  the  said  Wardens,  or  Keepers,  and  Assistants,  and  which  moneys 
had  to  be  applied  for  charitable  purposes  and  otherwise."  It  further 
appears,  from  the  verdict,  that  the  prosecutor  was,  on  the  28d  April, 
1849,  in  due  form  elected  an  Assistant  by  a  preliminary  resolution, 
which  was  in  due  form  confirmed  on  26th  July  following.  That,  on 
24th  September,  he  made  a  representation  to  the  clerk  and  agent  of 
the  Company  that  he  was  solvent :  that,  in  consequence  of  such  state- 
ment, he  was,  on  the  16th  of  October,  informed  of  his  election,  and 
summoned  to  attend  a  Court  on  the  20th  of  the  same  month,  which 
he  did  accordingly,  and  was  then  sworn  in  and  acted  and  received  his 
fee  as  an  Assistant ;  and  that  he  was  again  summoned  to  attend,  and 
attended,  a  Court  on  6th  November,  when  he  also  received  his  fee  and 
acted  as  an  Assistant.  That,  on  the  80th  of  the  same  month,  he  was 
adjudicated  bankrupt.  That»  on  the  20th  December,  at  a  meeting  of 
Assistants  held  without  any  summons  or  notice  to  the  prosecutor,  or 
opportunity  of  his  attending,  but  in  other  respects  regular,  he  was 
expelled.  As  to  the  qualification  of  the  prosecutor  for  the  office,  the 
veraict  finds  that^  at  the  time  of  the  first  resolution  for  his  election, 
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and  from  thence  yirtually  up  to  and  at  the  time  of  his  illegal  removal, 
he  was  in  insolvent  circumstanoes  and  unable  to  pay  his  creditors  20s, 
ID  the  pound,  and,  during  all  such  time,  the  said  Kay  Dinsdale  then 
owed  large  sums  of  money,  on  judgments  and  otherwise,  to  divers 

Eersons,  which  debts  have  always  remained  unpaid  and  unsatisfied ; 
at  he  was,  in  other  respects,  duly  qualified  to  be  elected  an  Assistant. 
As  to  the  allied  *fraud,  the  verdict  finds  that  the  prosecutor  ^^ng 
did,  after  the  passing  of  the  resolution  of  2Sd  April,  but  before  ^ 
it  was  communicated  to  him,  to  wit  on  24th  September,  1849,  in 
answer  to  an  inquiry  which  Giles  Clarke,  then  being  the  agent  in  that 
behalf  of  the  defendants,  made  of  him  as  to  his  solvency,  represent 
and  state  to  the  said  Giles  Clarke,  then  being  the  clerk  and  agent  as 
aforesaid  of  the  defendants,  that  he  was  then  quite  as  solvent  as  anv 
man  of  the  Court,  and  able  to  pay  his  creditors  20*.  in  the  pound, 
whereas,  in  truth,  he  then  was,  and  thence  hitherto  has  been,  insolvent, 
and  he  was  then  largely  indebted  to  divers  persons  in  large  sums  of 
money,  and  was  wholly  unable  to  pay  his  creditors  20*.  in  the  pound, 
as  he  then  well  knew,  and  the  said  creditors  never  were  paid  their  said 
debts,  or  any  part  thereof,  except  a  small  dividend  of  2«.  8d.  in  the 
pound,  which,  and  no  more,  after  great  delay,  was  paid  to  the  said 
creditors  under  the  bankruptcy  mentioned  in  the  return;  and  that, 
"  by  means  of  the  said  false  and  fraudulent  representations,  the  said 
Kay  Dinsdale  induced  and  procured  the  said  then  Wardens,  or 
Keepers,  and  Assistants,  to  aamit  him  to  the  said  office  aforesaid." 
That  the  said  Giles  Clarke,  as  such  clerk  and  agent  as  aforesaid,  after 
the  making  of  the  said  representations,  and  in  consequence  thereof, 
caused  the  prosecutor  to  be  summoned  to  attend  the  meetings  which 
it  is  alleged  he  attended,  and  caused  the  fact  of  the  election  to  be  com- 
municate to  him.  That  the  said  representations  were  not  communi- 
cated by  the  said  Giles  Clarke  to  the  Court  of  the  Company  until 
20th  October,  1849,  which  was  the  first  Court  held  after  they  were 
made,  and  was  the  Court  at  which  the  prosecutor  was  admitted. 

Upon  this  special  verdict  the  Court  of  Queen's  Bench  *gave  r^^^g 
judgment  for  the  prosecutor,  and  awarded  a  peremptory  manda-  ■- 
mus.    The  case  was  thereupon,  by  the  proceeding  substituted  for  a 
writ  of  error,  brought  into  this  Court,  and  it  was  argued  before  us  at 
the  Sittings  after  last  Term,  when  we  took  time  to  consider. 

The  first  and  great  question  is  as  to  the  validity  of  the  by-law. 
The  objections  made  to  it  were,  first,  that  it  was  beyond  the  powers 
of  the  Court  of  Assistants ;  secondly,  that  it  was  void,  because  of  the 
provisions  of  stat.  19  H.  7,  c.  7 ;  and  lastly,  that,  if  not,  it  was  bad 
m  form,  as  being  directed  against  admittance  only  and  not  election. 

The  first  objection,  if  valid,  must  be  so  either  because  of  the  bank- 
ruptcy or  insolvency  of  a  freeman  being  in  itself  an  unreasonable 
ground  of  disqualification  for  the  office  of  Assistant,  or  because  of  a 
violation  of  the  charter  in  unduly  limiting  the  class  from  whom  the 
selection  of  Assistants  is  to  be  made.  Upon  full  consideration,  how- 
ever, we  are  of  opinion  that  the  bankruptcy  or  insolvency  does  not 
constitute  an  upreasonable  ground  of  disqualification  for  the  office  of 
Assistant  Not  only  is  the  oflice  in  itself  one  of  trust  and  confidence^ 
l^ot  it  leads,  almost  as  a  matter  of  course,  to  the  office  of  Renter 
Warden,  the  holder  of  which  is  the  treasurer  and  keeps  the  purse ; 
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and  it  seems  to  us  bat  reftsonable  that  persons  interested  in  the  pros- 
perity and  honour  of  the  Company  should  desire  that  the  custody  of  its 
money  should  be  not  only  trustworthy,  but  safe  beyond  the  risk  of 
temptation,  and  that  the  conduct  of  its  affiiirs  should  not  be  in  the 
hands  of  those  who  have  shown  themselves  to  be  presumably  inoom* 
petent  to  the  prudent  management  of  their  own.  It  is  true  that  per^ 
*801  ^^^^  ^^  sometimes  become  bankrupt  and  ^insolvent  without 
J  misconduct,  and  even  without  imprudence,  but  the  great  mass 
of  bankruptcy  and  insolvency  is  to  be  traced  to  one  or  other  of  these 
causes;  and  by-laws  must  be  considered  as  subject  to  the  general 
maxim  that  laws  ought  to  be  adapted  to  meet  cases  of  ordinary  occur- 
rence, and  ought  not  to  be  pronounced  bad  because,  in  rare  and 
exceptional  instances,  they  may  work  a  hardship. 

With  respect  to  the  authorities  dted  on  this  point,  they  do  not,  in  our 
opinion,  touch  it.  That  of  Bex  v.  The  Mayor,  &c.,  of  Liverpool,  2  Burr. 
723,  arose  upon  the  common  law,  and  not  upon  a  by-law,  which  must 
necessarily  superadd  something  to  the  common  law,  otherwise  it  would 
be  idle.  Indeed,  bankruptcy  was  unknown  to  the  common  law,  and  is 
the  creation  of  comparatively  modern  statutes.  The  other  cases  turned 
upon  the  construction  of  particular  statutes  relating,  one  of  them  to 
municipal  corporations  and  the  other  to  County  Courts,  and  they 
have  equally  little  application. 

Next,  as  to  the  question  whether  the  by-law  unduly  restricts  the 
eligible  class,  in  violation  of  the  provisions  of  the  charter ;  we  must 
observe  that  there  is  a  distinction  in  this  respect  between  by-laws 
which  exclude  a  class  of  persons  from  an  office  to  which  by  the  charter 
they  are  eligible,  and  those  which  only  ascertain  a  criterion  of  fitness 
such  as,  having  regard  to  the  object  of  the  charter,  is  a  just  and 
reasonable  one.  The  former  class  is  void,  the  latter  valid ;  and  it  is 
within  this  class  that  the  by-law  in  question,  in  our  opinion,  falls.  The 
law  is,  in  this  respect,  correctly  stated  in  Mr.  Frazer^  learned  note  to 
*811  '^^^  ^^^  ^^  Corporations,  4  Bep.  78  a.  See  also  Green  *v. 
^  J  Mayor  of  Durham,  1  Burr.  127, 8.  c.  Ld.  Ken.  612.  The  second 
objection,  founded  upon  stat  19  H.  7,  c.  7,  is  disposed  of  by  reference 
to  the  decisions  upon  the  construction  of  that  statute,  stated  in  2  Kydd 
108,  from  which  it  appears  that,  although  a  penalty  may  be  incurredf  by 
the  persons  who  make  a  by-law  without  the  approval  therein  directed 
to  be  obtained,  yet  the  by-law  itself,  made  without  such  approval,  is 
not  invalid. 

We  proceed  to  consider  whether  the  last  objection,  pointed  to  the 
form  of  the  by-law,  is  fatal.  That  objection  is,  that  the  by-law  pro- 
fesses to  invalidate  the  admittance  only,  and  therefore  impliedly 
permits  the  election,  by  which  it  is  alleged  that  the  right  to  admit- 
tance is  vested,  and  after  which  it  is  said  that  the  admittance  is  merely 
ministerial.  The  whole  weight  of  this  argument  rests  upon  the 
assumption  that  the  by-law  uses  the  words  ''  m  admitted  a  member  of 
the  Court  of  Assistants"  in  the  same  restricted  sense  in  which  the 
phrase  "ad  executionem  officii  sui  admittatur'^  is  employed  in  tfaef 
charter,  as  pointing  to  an  admittance  after  an  eleotion.  Now  assutn* 
ing,  for  argument^  sake,  that  the  by-law,  if  so  read,  would  ht 
inoperative,  as  to  which  we  give  no  opinion,  still,  the  questiM 
whether  it  is  to  be  ao  read  depends  opon  whether  aay  other  raaara«^ 
l^bie  construction  can  be  put  upon  its  language  so  as  to  make  it 
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operative ;  and,  if  so,  whether  ihe  Court  ought  to  construe  a  by-law 
Uke  a  plea  in  estoppel,  or  whether  we  ought  not  to  put  upon  it  sueh 
a  ooDstruction  as,  ii  possible,  to  make  it  effectual.  Now  the  by-law 
IB,  certainly,  capable  of  a  different  construction  from  that  put  upon  it 
by  the  prosecutor^s  counsel ;  for,  according  *to  the  ordinary  use  r^g^ 
of  language,  a  law  that  a  person  shall  not ''  be  admitted  a  ^ 
member"'  means  that  he  shall  be  excluded  from  becoming  so  by  any 
of  the  means  conducive  thereto;  whether  by  election,  admittance 
afler  election,  or  otherwise.  Indeed,  when  it  is  considered  that,  in 
this  case,  the  functions  of  election  and  admittance  are  performed  by 
the  same  body,  it  seems  unreasonable  to  draw  a  distinction  between 
a  rejection  thereby  at  the  election,  and  a  refusal  thereby  of  admit- 
tance after  election;  both  processes  taken  together  constituting  in 
fact  the  person's  being  admitted  a  member.  It  is  sufficient,  however, 
to  say  that  the  construction  above  suggested  is  one  of  which  the  by- 
law is  capable,  and  which  it  ought  to  receive,  according  to  the 
fiimiliar  rule  of  construction  that  instruments  should  be  so  construed 
as  that  they  may  stand  good,  rather  than  be  defeated*  That  this  rule 
is  applicable  to  by-laws  sufficiently  appears  from  the  case  of  The 
Poulterers'  Company  v.  Phillips,  6  Bing.  N.  C.  814  (E.  C.  L.  B.  vol.  87), 
The  bv-laW|  read  in  the  sense  thus  explained,  and  enforced,  rendered 
invalid  both  the  election  and  admittance  of  the  prosecutor,  by  reason 
of  his  insolvency;  and,  if  this  were  a  proceeding  against  him  by  quo 
warranto,  we  must  have  given  judgment  for  the  Crown,  by  reason 
of  such  bis  disqualification.  It  was,  -however,  agreed  that  the  ques- 
tion raised  by  the  present  proceedings  was  different  from  that  which 
would  have  arisen  upon  a  quo  warranto,  because  the  prosecutor  had 
actually  been  admitted  and  had  seisin  of  the  office  before  his  removal ; 
and  that,  inasmuch  as  the  removal  took  place  without  his  having  an 
opportunity  of  being  heard  in  his  own  defence,  it  was  inoperative, 
and,  so,  that  he  is  entitled  to  be  restored;  *and  can  only  be  r^gg 
removed,  if  at  all,  either  by  quo  warranto,  or  by  a  regularly  ^ 
oonstituted  meeting  ot  the  Court  of  Assistants,  at  which  be  may  have 
an  opportunity  of  being  heard.  We  assent  to  this  argument  in  so  far 
as  it  asserts  that  the  proceedings  at  the  meeting  of  20th  December 
were  inoperative  to  remove  the  prosecutor  as  for  a  corporate  offence, 
adjudicated  upon  by  dismissal,  pursuant  to  the  charter.  We  also 
think  that  the  learned  counsel  for  the  prosecutor  was  well  founded  in 
his  contention  that  a  corporate  offence  not  constituting  a  disqualifica- 
tion de  facto,  committed,  after  election,  by  a  person  otherwise  well 
qualified,  could  not  be  relied  upon  in  the  return  to  a  mandamus  to 
restore,  without  showing  an  expulsion,  in  consequence  of  such  offence, 
after  the  prosecutor  had  had  an  opportunity  of  being  heard.  This  is 
obviously  reasonable,  because  the  person  accused  might,  if  heard,  put 
forward  an  excuse  which  the  Court  of  Assistants,  proceeding  to  con- 
sider the  question,  it  may  be  less  rigorously  than  would  a  strictly 
judicial  tribunal,  might  in  their  judgment  deem  sufficient;  or  he 
might  prove  such  circumstances  as  would  induce  them  to  overlook 
the  offence  and  abstain  from  removing  him.  Such  a  course  of  reason- 
ing is,  however,  inapplicable  to  a  case  like  the  present,  in  which  the 
prosecutor  appears  to  have  been,  f^om  the  beginning,  disqualified  by 
i  by-law,  forming  aa  mmb  pari  of  the  constitution  of  the  Oompaof 
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as  does  its  charter,  and  where  the  Court  of  Assistants  could  not,  con- 
sistently with  their  datj,  waive  that  disqualification,  or  do  otherwise 
than  expel  him.  The  distinction  between  such  a  case  and  that  first 
put  is  obvious.  It  is  also  plainly  distinguishable  from  that  which 
*841  ^^^^  where,  upon  a  mandamus  to  elect,  the  Corporation  *re» 

-'  turns  that  the  office  is  already  fuHi  so  as  to  put  it  upon  the 
applicant  to  trv  the  question  in  a  proceeding  against  the  person 
really  interestedf.  We  should  be  very  slow  to  allow  the  prerogative 
writ  of  mandamus  to  issue,  ordering  the  restoration  to  office  of  a  per- 
son  not  qualified  to  hold  it,  or  to  discharge  its  duties ;  who  ought 
never  to  have  been  elected,  and  who  never  would  have  been  elected 
but  for  a  mistake  of  fact  on  the  part  of  the  electors.  It  might  well 
be  held,  and  not  inconsistently  with  any  authority  cited,  that  the 
maxim  "  error  facti  non  nocet "  governs  the  case,  and  decides  it  in 
favour  of  the  defendants.  It  is,  nowever,  unnecessary  to  dispose  of 
the  case  on  this  ground,  because  the  only  circumstance  which  could 
be  plausibly  relied  upon  as  making  a  proceeding  by  quo  warranto 
necessary,  was  the  admittance  de  facto;  it  being  clear  that  the 
insufficiency  of  the  election  would  be  a  good  answer  to  a  mandamus 
to  admit,  even  if  it  be  not  so  to  a  mandamus  to  restore :  see  Bex  v. 
Williams,  8  B.  &  C.  681  (E.  C.  L.  B.  vol.  15).  And  in  our  opinion 
the  argument  for  the  defendants  was  successful  to  show  that  any 
effect  of  the  admittance  in  this  case  was  defeated  by  the  falsehood 
whereby  it  was  obtained.  To  this  argument  several  answers  were 
put  forward  on  the  part  of  the  prosecution.  First,  it  was  said  that 
the  misrepresentation  was  a  mere  falsehood  as  to  something  collateral 
or  immaterial.  This  depends  upon  whether  the  by-law  was  valid,  and 
it  is  disposed  of  by  our  decision  in  the  affirmative.  In  each  of  the 
cases  referred  to  under  this  head,  except  Stewart  v.  Aston,  8  Irish 
C.  L.  Bep.  85,  the  Qourt  held  that  the  misrepresentation  was  not 
of  a  fact  *'  dantis  causam  contractu! "  but  of  collateral  matter.  In  the 
*851  ^^^^  ^^  Stewart  v.  Aston,  the  ^marginal  note  of  which  is  incor- 

-'  rect,  a  consideration  had  actually  passed,  and  was  retained  by 
the  defendant,  so  that  he  was  not  in  a  position  to  avoid  the  deed  upon 
the  ground  of  fraud :  see  Clarke  v.  Dixon,  S.  B.  &  E.  148  (E.  C.  L. 
B.  vol.  96).  In  the  present  case,  as  the  by-law  was  valid,  the  state- 
ment of  solvency  was  relevant  and  material  to  the  question  of  admit- 
tance, and  was  the  direct  cause  and  occasion  thereof.  Next,  it  was  said 
that  the  finding  in  the  special  verdict  that  the  admittance  was  procured 
by  means  of  a  representation  which  the  verdict  designates  as  "  false  and 
fraudulent,"  ought  not  to  be  acted  upon,  because  at  the  time  of  making 
it  the  prosecutor  did  not  know  of  his  election.  To  this,  however,  the 
answer  is  plain,  that  he  knew  he  might  be  elected,  and  made  the 
statement,  knowing  it  to  be  false,  to  the  agent  of  the  electoral  body ; 
and  that  when  that  statement  was  reported  to  them  at  the  Court  of 
20th  December,  where  he  was  admitted,  he  accepted  and  acted  upon 
the  admittance,  which,  as  he  must  then  have  known,  proceeded  upon 
the  faith  of  his  statement  being  true.  These  circumstances,  simply, 
Warrant  the  conclusion  that  he  procured  his  admittance  by  falsehood 
and  fraud.  Lastly,  it  was  argued  that,  even  assuming  the  admittance 
to  have  been  procured  by  fraud  of  the  prosecutor,  yet  the  office  be- 
d^m^  vested  in  him,  and  could  not  be  divested  by  reason  of  the  frf^ud. 
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For  tbis  propoBitton  were  cited  the  cases  of  Feret  v.  Hill,  16  C.  B. 
207  (E.  C.  L.  B.  vol.  80),  where  the  misrepresentation  was  held  to  be 
collateral  and  not  to  go  to  the  root  of  the  contract,  and  Stewart  v. 
Aston,  where,  as  already  pointed  oat,  it  was  impossible  to  place  the 
parties  in  statu  quo.  In  neither  of  *those  cases  was  it  deciaed  p^^/. 
that  fraad  may  not  invalidate  a  transfer  of  land  equally  as  one  ^ 
of  goods,  where  the  parties  can  be  put  in  statu  quo  by  simply  avoid- 
ing the  transaction,  and  the  election  to  avoid  it  is  made  by  the  party 
defrauded  within  a  reasonable  time  after  the  discovery  of  the  fraud, 
and  before  a  right  has  been  created  in  any  third  party.  And,  in 
whatever  manner  the  question  thus  stated  ought  to  be  decided,  there 
is  a  wide  difference  between  a  conveyance  of  land  which  by  the  policy 
of  the  law  must  be  vested  in  some  one,  and  the  creation  of  a  personal 
right  incapable  of  transfer,  such  as  the  office  of  Assistant.  A  much 
closer  analogy  is  found  in  the  case  of  judgments  and  other  proceed- 
ings in  Courts  of  justice,  obtained  by  fraud  upon  the  Court.  These 
might  be  treated  as  void  in  a  collateral  proceeding  without  any  writ 
of  aeceit,  where  that  process  existed,  and  without  any  application  to 
the  Court  to  set  them  aside.  Instances  of  this  will  be  found,  as  to  a 
fine,  in  Fermor's  Case,  3  Bep.  77  a;  as  to  a  judgment,  in  Philipson 
V.  Lord  Egremont,  6  Q.  B.  587  (E.  C.  L.  B.  vol.  51) ;  and  as  to  a 
decree,  in  Earl  of  Bandon  v.  Becher,  3  CI.  &  F.  479. 

We  are  therefore  of  opinion  that  the  objection  as  to  the  effect  of  the 
admittance  is  not  open  to  the  prosecutor ;  and  in  so  deciding  we  act 
npon  the  plain  principle  that  "  it  is  not  reasonable  that  one  should 
take  advantage  of  his  own  wrong,  and  if  the  law  should  give  him  such 
power  the  law  would  be  the  cause  and  occasion  of  wrong,"  5  Bep.  30  b. 

We  have  thus  disposed  of  all  the  questions  affecting  the  merits  of 
the  tase ;  and  it  only  remains  for  us  to  ^direct  how  the  verdict  p^^,^ 
should  be  entered  upon  the  issues  in  point  of  form.  ^ 

It  is  right  here  to  notice  that  the  special  verdict  is  drawn  in  the 
old  form,  with  much  unnecessary  prolixity,  instead  of  in  a  simple  and 
more  compendious  form,  after  finding  the  facts,  stating  that  the  jury 
are  ignorant  how,  upon  such  facts,  the  issues  ought  to  be  found; 
praying  the  advice  of  the  Court ;  and  stating  that  they  find  according 
to  Its  judgment:  or,  if  it  be  desired  to  narrow  the  question  for  the 
opinion  of  the  Court,  the  form  adopted  in  Mowatt  v.  Lord  Londesbo- 
rough,  4  E.  &  B.  1  (E.  C.  L.  B.  vol.  82),  may  be  resorted  to.  We 
impute  no  blame  to  the  gentlemen  who  prepared  the  special  verdict 
m  the  present  form,  for  which  there  are  no  doubt  numerous  prece- 
dents ;  but  we  trust  that  in  future  a  shorter  form  will  be  adopted  in 
practice.  As  to  the  first  plea,  the  substantial  part  of  it  must,  accord- 
ing to  our  judgment,  be  found  for  the  defendants.  The  traverse  as  to 
the  charter  being  insufficiently  set  out  in  thet  mandamus  ought  to  be 
treated  as  a  distinct  issue  in  denial  of  the  charter  alleged,  and  found 
for  the  prosecutor.  So  ought  the  traverse  as  to  the  prosecutor  having 
been^  dul^  elected,  because,  upon  these  pleadings,  the  issue  as  to  the 
election  is  simplv  whether  it  was  done  in  point  of  form;  the  due 
qualification  of  tne  prosecutor  being  the  subject  of  distinct  averment 
in  the  mandamus,  return  and  plea.  We  must  for  this  purpose  treat 
the  issue  as  divisible,  for  the  second  Common  Law  Procedure  Act 
puta  the  pleadings  in  mandamus,  after  the  return,  upon  the  same  foot- 
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ing  as  those  in  an  ordinary  action.    As  to  the  residue  of  the  first  plea, 
the  judgment  of  Lord  Wensleydale  in  Lush  v,  Bussell,  5  Exch.  203, 
*d81   *^^  conclusive  to  show  that,  in  our  view  of  the  substantial  ques- 
^  tion,  the  finding  must  be  for  the  defendants. 

As  to  the  second  plea,  it  is  either  sustainable,  in  point  of  law,  on 
the  ground  that  the  averment,  that  the  prosecutor  was  an  Assistant, 
and  entitled  to  attend  the  meeting  of  20th  December,  is  an  implied 
traverse  of  that  part  of  the  return  which  we  have  held  to  be  an  answer 
to  the  mandamus;  and,  as  that  averment  is  disproved,  the  plea  fails; 
or,  if  that  averment  is  not  to  be  so  construed,  the  plea  is  insufficient 
in  point  of  law,  and  then,  in  order  to  entitle  the  prosecutor  to  a  ver- 
dict thereupon,  it  was  necessary  to  prove  all  the  averments.  In  either 
view,  the  verdict  upon  that  issue  must  be  for  the  defendants. 

The  result  is,  that  we  reverse  the  judgment  of  the  Queen's  Bench 
and  give  judgment  for  the  defendants.  Judgment  reversed. 

The  judgment  of  the  Court  of  Queen's  Bench  was  affirmed,  and 
that  of  the  Exchequer  Chamber  was  reversed,  in  the  House  of  Lords, 
on  28th  July,  1863. 

The  power  of  a  club  to  expel  one  of  ting  in  the  bar-room  of  the  clab-house 

its  members  came  into  question  and  in  quiet  and  friendly  conversation  witli 

was  elaborately  discussed  in  Evans  v,  another  person,  when  Thomas  entered 

The  Philadelphia    Club.      The  view  and  uttered  defamatory  words,  which 

taken  by  the  court  was  that  the  offence  the  relator  understood  to  be  applied  to 

committed  by  the  member  sought  to  be  himself.     It  was,  therefore,  an  assault 

expelled  did  not  constitute  a  corporate  upon  Thomas  provoked   by  himself, 

offence,  but  was  a  ^' minor  offence"  It  was  not  an  interruption    of  any 

directed,  not  against  the  society,  but  deliberations  or    proceedings  of   the 

against  a  fellow-member,  which  did  not  club  in  a  state    of  organization — it 

justify  disfranchisement.     The  charge  occurred  not  in  a  reading-room,  or  an 

preferred  against  the  plaintiff  was  that  eating-room,  not  at  a  card  or  billiard 

he  made  an  assault  upon  a  fellow-mem-  table,  but  in  what  is  called  the  office  or 

ber  of  the  club  within  the  walls  of  the  bar-room  of  the  house.    ♦    ♦    *     I 

building.      Woodward,    C,  J.,  said:  would  be  very  sorry  to  say  that  any- 

*^  Now,  undoubtedly,  such  conduct  was  thing  short  of  a  statute  could  confer 

disorderly ;  for  though  the  objects  and  on  a  majority  of  members  of  any  cor- 

purposes  of  the  society  are  not  set  poration  power  to  expel  a  member  for 

forth  in  the  charter,  it  is  said  to  be  a  merely  disorderly  conduct.     Talking 

club  for  the  cultivation  of  social  rela-  or  whispering  in  a  reading-room,  or 

tions,  and  these  are  friendly  and  kind  wandering  from  the  question  in  debate, 

relations,  and  are  not  promoted  by  such  or  interrupting  another  when  he  is 

conduct  as  is  imputed  to  the  relator,  speaking,  and  very  many  mere  breaches 

But  does  a  single  instance  of  disorderly  of  good  manners  are  disorderly  and 

conduct  justify  disfranchisement  ?     It  injurious  to  such  a  club  and  fit  to  be 

is  not  alleged  that  the  reUtor  is  a  visited  by  reprimands  and  fines,  but 

quarrelsome  person,  or  habitually  dis-  are  not  such  offences  against  corporate 

orderly.     On  the  contrary,  it  was  ad-  duty  as  forfeit  the  franchise :"  Evans 

mitted  in  argument  that  he  is  a  respeot-  v,  Philadelphia  Club,  14  Wright  (Pa. 

able  gentlemasi  and  it  is  shown  that  1865)  107. 
when  the  offence  occurred  he  was  sit-       But  in  Hopkinson  v.  The  Marqnia  of 
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Exeter,  the  plaintiff,  &  member  of  the    tbat  the  diseretioii  in  such  oases  most 
Conserrative  Club  of  London,  replied    not  be  a  oapricions  discretion ;  it  m^st 
to  the  committee,  which  assumed  to   not  be  a  merelj  arbitrary  discretion ; 
interfere  with  his  right  of  voting,  as   bat  it  most  be  founded  upon  grounds 
he  saw  ftt,  for  members  of  Parliament,   which  are  in  their  character  judiciaL 
in   language  offensive    in    character,   That  being  so,  I  am  of  opinion  ihaft 
charging  the  committee  with  using  a  that  there  ia  no  appeal  from  it;  and 
&lsehood    for  electoral    intimidation,   that  the  court  cannot  say  that  W0 
and  demanding  a  public  acknowledg-   should  have  decided  differently  from 
ment  of  the  falsity  of  the  report,  and   what  you  have  deeided ;  but  if  ymi 
a  public  apology  to  himself.    For  this   have  decided  it  hondjide^  without  any 
he  was,  in  prescribed  form,  expelled^   caprice,  without  any  undue  motive, 
and  the  Master  of  the  Bolls,  Lord   then  the  case  is  a  judicial  de^on  by 
Romilly,  refused  to  review  the  discre-   the  club,  from  which  there  remains  no 
tion  exercised  by  the  club.    He  said :   other  appeal  to  any  other  penoa :"  3T 
"  The  principal  object,  I  apprehend,    L.  J.  Gh.  173. 
of  all  these  clubs  is,  that  they  meet  for       In  the  American  casCi  it  will  be  ob^ 
social  purposes,  and  the  others  are   served,  the  olub  was  incorporated,  wbU0 
secondary  to  it.    For  that  purpose  it   in  the  English  case  it  formed  merely  > 
18  obviously  essential  that  all  the  mem-   partnership.    The  property,  however, 
bera  of  the  club  should  be  upon  a  good   owned  by  the  club,  upon  whieh  consi- 
footing  and  understanding  with  each    derable  stress  was  laid  by  C.  J.  Wood^ 
other;  and  that  nothbg  should  occur   ward,  must  have  been  mudi  greater 
ihat  is  in  the  slightest  degree  likely  to   in  the  case  of  the  Conservative,  thao 
mterfere  with  the  mere  social  arrange-   of  the  Philadelphia  Club^ 
mentsof  theclub.    *    ♦    ♦    I  agree 
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^f.Q.  *The  Overseers  of  the  Poor  of  the  Parish  of  ST.  BOTOLPH 


»89] 


WITHOUT  ALDG ATE,  Appellants,  v.  The  Board  of  Works 


for  the  WHITECHAPEL  District,  Respondents.    June  6,  9. 

By  the  Metropolis  Management  Act,  1855,  18  &  19  Vict.  c.  120,  s.  158,  CTerj  Metro- 
politan District  Board  is,  by  order  under  its  seal,  to  require  the  overseers  of  the  sereral 
parishes  in  the  district  to  levy  and  pay  over  to  the  Board  the  sums  which  it  requires  for 
defraying  the  expenses  of  the  execution  of  die  Act ;  distinguishing,  in  such  order,  the  snma 
required  for  sewerage  expenses  from  those  required  for  other  expenses  under  the  Act.  Bj 
•ect.  159,  if  it  appears  to  the  Board  that  all  or  part  of  the  expenses  for  defraying  which 
the  order  is  made  have  been  incurred  for  the  special  benefit  of  part,  or  not  for  the  equal 
benefit  of  the  whole,  of  the  district,  the  order  may  direct  the  sums,  or  part  of  them,  required 
to  be  levied,  to  be  levied  in  the  part  of  the  district  specially  benefited,  or  may  exempt  any 
part  of  the  district  from  the  levy,  or  require  a  less  rate  to  be  levied  thereon,  as  the  circum- 
stances may  require ;  and  if  in  the  judgment  of  the  Board  an  entire  parish  is  entitled  to 
exemption,  no  order  need  be  made  on  such  parish. 

Held,  that  the  efiect  of  the  Act  is  to  substitute  districts  for  the  parishes  of  which  they 
are  composed,  for  all  purposes  of  management,  taxation,  and  expenditure ;  not  for  purposes 
of  management  only.  That  the  rates  leviable  in  the  component  parishes  under  the  orders 
of  a  District  Board,  are  raised  for  the  benefit  of  the  whole  district,  though  apportioned 
between  the  parishes.  That,  prim&  facie,  the  rates  ought  to  be  apportion^  between  the 
parishes  according  to  their  respective  rateable  value,  and  not  acconling  to  the  outlay  in 
them  respectively ;  subject  to  allowances,  at  the  discretion  of  the  Board,  in  cases  falling 
within  sect  159.  That  an  order  of  a  District  Board  on  a  parish,  distinguishing  lietwocn 
die  sums  required  for  sewerage  and  for  other  expenses,  is  good  under  sect.  158,  and  is 
final,  if  made  by  the  Board  after  an  impartial  exercise  of  the  discretion  griven  to  it  by  sect. 
159  ;  the  decision  of  the  Board,  so  arrived  at,  as  to  the  amount  proper  to  be  required  from 
a  parish,  being,  even  if  erroneous,  conclusive. 

Casb  Stated  by  a  Metropolitan  Police  Magistrate,  under  stat  20  & 
21  Vict.  c.  48. 

On  17th  February,  1858,  the  said  overseers,  the  appellants,  were 
summoned  to  appear  on  24th  February,  1858,  before  the  magistrate, 
at  the  Police  Court,  Arbour  Square,  in  the  county  of  Middlesex,  and 
within  the  Metropolitan  Police  District:  For  that  the  Board  of  Works 
for  the  Whitechapel  district,  by  an  order  under  their  seal,  bearing  date 
2d  March,  1857,  directed  to  Henry  Grant  Baker  and  Charles  Mc- 
^gQ-,  Lachlan,  did  require  them,  as  the  ^overseers  of  the  parish  of  St. 
^  Botolph  without  Aldgate,  in  the  county  of  Middlesex,  to  levy 
and  pav  over  to  the  treasurer  of  the  aaid  Board  the  sum  of  6647.  It., 
upon  the  days  and  by  the  instalments  therein  mentioned.  And  for 
that  default  had  been  made  in  payment  of  the  said  several  sums  in 
manner  directed  by  such  order. 

The  said  complaint  was  made  under  the  provisions  of  stat  18  &  19 
Vict.  c.  120.  [The  case  then  set  out  a  copy  of  the  order  of  2d  March, 
1867;  which  contained  a  notice  that  the  sum  of  1412.  Os.  Sd,,  part  of 
the  said  sum  of  5642.  la,,  was  required  for  defraying  expenses  of  con- 
structing, altering,  maintaining,  and  cleansing  the  sewers,  or  otherwise 
connectea  with  sewerage  within  the  said  district;  and  that  the  sum  of 
428/.  Os.  9d.f  the  remaining  part  of  the  said  sum  of  5642.  1«.,  was 
required  for  defraying  other  expenses  of  the  execution  of  the  said 
Act  within  the  said  district.  The  order  also  contained  the  following 
note,  "The  overseers,  having  levied  the  amount  of  the  above  order 
in  the  manner  directed  by  the  161st  section  of  stat.  18  &  19  Yict.  c. 
120,  are  required  by  the  same  section  to  pay  to  the  treasurer  of  the 
Board,  or  otherwise  as  in  such  order  directeo,  the  amount  mentioned 
in  the  order,  within  the  time  or  respective  times  specified  for  that  par- 
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pose,  and  the  exoess,  if  any,  which  may  have  been  levied  beyond  suck 
amount;  which  excess  shall  be  placed  to  the  credit  of  the  parish  or 
part  in  which  the  same  has  been  levied.^]     It  was  proved  before  the 
magistrate  that  the  said  order  had  been  made  in  conformity  with  cer- 
tain resolutions  passed  by  the  said  Board  of  Works  on  4th  August, 
1866, 28d  February,  ISSf,  and  2d  March,  1857.    Considerable  discus- 
sion had,  from  time  to  time,  taken  place,  at  the  said  Board  of  Works, 
as  to  the  principle  to  be  adopted  in  "^determining  the  contribu-   r^^g^ 
tions  to  be  paid  by  the  various  parishes  and  places  within  the  ^ 
district.    At  a  meeting  of  the  ^oard  on  4th  August,  1856,  it  was 
resolved,  "  That  the  expense  of  keeping  the  pavement  in  repair,  and 
every  other  expeose,  ought  to  be  oharg^  in  the  same  manner  on  each 
parish,  in  proportion  to  its  rateable  value ;  but  that,  as  some  portions 
of  the  district  were  not  paved  at  all,  and  other  portions  were  very 
insufficiently  paved,  the  expense  of  bringing  the  paving  of  those  por* 
tions  of  the  district  into  as  good  a  condition  as  the  well-paved  portions 
of  the  district  ought  to  be  borne  by  the  parishes  in  which  those  un- 
paved  or  insufficiently-paved  portions  were  situate."     At  a  meeting 
of  the  Board  on  2Sd  February,  1857,  it  was  resolved,  "That  the 
recommendation  of  the  Finance  Committee,  as  to  a  call  to  be  made 
upon  the  several  parishes  and  places  within  the  district,  be  approved 
and  adopted."    The  call  upon  Whitechapel  was  for  the  sum  of  2225f. 
for  a  general  rate,  and  for  the  sum  of  4561.  Us,  9d,  for  a  sewers'  rate. 
At  a  meeting  of  the  Board  on  2d  March,  1857,  the  clerk  laid  before 
the  Board  the  several  contribution  orders  directed  to  the  overseers  of 
the  several  parishes  within  the  district,  which  had  been  prepared  by 
him  for  the  several  amounts  determined  upon  at  the  last  meeting  of 
the  Board,  and  which,  upon  reference  to  tne  minutes  of  the  last-men- 
tioned meeting,  were  found  to  be  correct.     It  was  then  resolved, 
^  That  the  common  seal  of  the  Board  be  affixed  to  such  several  con- 
tribution orders,  and  that  Messrs.  Soper  and  Freeman  be  the  members 
of  the  Board,  in  addition  to  the  Chairman,  to  attest  the  affixing  of  the 
seal  of  the  Board  thereto."    The  common  seal  of  the  Board  was  then 
affixed  to  such  several  orders,  and  the  affixing  of  the  seal  was  attested 
by  the  ^Chairman,  by  Messrs.  Soper  and  Freeman,  and  by  the  r^go 
clerk.  The  above  sum  of  22251.,  charged  to  the  parish  of  White-   ^ 
chapel  under  the  general  rate,  is  composed  of  its  share  of  the  call, 
according  to  rateable  value,  and  of  a  sum  of  8652.  4«.  9d,  being  a  sum 
required  for  special  paviney  chargeable  exclusively  on  Whitechapel, 
according  to  the  aforesaid  resolution  of  4th  August,  1856.     The 
other  sums  mentioned  in  the  recommendation  of  the  Finance  Com- 
mittee, with  the  exception  of  2852.  for  bond  debt  and  interest  charged 
exclusively  upon  the  parish  of  The  Holy  Trinity,  Minories,  represent 
the  shares  of  the  call,  according  to  rateable  value,  payable  by  each 

Cirish  in  the  district.  Prior  to  and  at  the  time  of  passing  of  The 
etropolis  Management  Act»  1855,  the  said  parish  of  St.  Botolph 
without  Aldgate  had  been  and  was  separately  rated  for  drainage, 
paving,  cleansing,  lighting,  and  other  purposes  named  in  the  said  Act 
lor  the  better  local  mana^ment  of  the  Metropolis,  except  sewerage ; 
and  the  affiiirs  of  the  said  parish  in  respect  of  those  matters  were 
nanaged  under  and  by  virtue  of  the  provisions  of  a  local  Act  of  Par« 
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liament,  47  G.  8,  o.  xxxviii.»(a)  intituled  "An  Act  for  more  eflfoctnallj 

gaving  the  streets,  and  other  places,  within  that  part  of  the  parish  of 
t.  Botolph  Aldgate,  which  lies  in  the  county  of  Middlesex,  and  part 
of  a  street  called  East  Smithfield,  in  the  ptecittdt  of  St.  Catherine,  and 
for  cleansing,  lighting,  and  watching  the  same,  and  for  pfeyenting 
annoyances  therein."  (This  Act  was  to  be  taken  as  part  of  the  case.) 
If  each  parish  in  the  Whitechapel  district  had  been  required  to  con<* 
tribute  to  the  sewers*  rate  and  the  general  rate  for  the  district,  upon 
4gni  the  principle  of  apportioning  the  whole  amount  of  those  ^ratea 
^  among  the  several  parishes  in  the  district,  according  to  the  out^ 
lay  for  those  purposes  respectively,  or  according  to  the  benefit  directly 
derived  by  such  parishes  respectively  therefrom,  and  not,  as  was  done, 
upon  the  principle  of  requiring  each  parish  to  contribute  according 
to  its  rateable  value  only,  then  the  sum  to  be  contributed  by  the  parisa 
of  St.  Botolph  without  Aldgate,  both  as  regards  the  sewers'  rate  and 
the  general  rate,  would  have  been  considerably  less  than  the  sum 
which,  by  the  said  order  of  2d  March,  1857,  the  said  parish  was  re« 
quired  to  contribute  towards  the  said  rates  respectively. 

Upon  this  state  of  facts  the  overseers  contended  that  the  order  of 
2d  March,  1867,  was  made  upon  an  erroneous  principle,  both  as 
regarded  the  sum  to  be  contributed  for  sewers'  rate,  and  the  sum  to 
be  contributed  for  general  rate,  and  that  it  was  null  and  void.  On 
ihe  other  hand,  the  Board  contended  that  the  order  was  made  upon  a 
correct  principle,  and  also  that  they  had  determined  the  proportion 
of  benefit  according  to  their  discretion,  and  that  their  decision  was 
conclusive. 

The  magistrate,  being  of  opinion  that  the  said  order  was  a  good  and 
valid  order,  as  regarded  both  the  said  rates,  gave  judgment  for  the 
complainants,  and  ordered  his  warrant  to  issue  for  levying  the  amount 
mentioned  in  the  said  order,  by  distress  and  sale  of  the  goods  of  the 
said  overseers. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  said 
order  of  2d  March,  1867,  was  a  valid  order :  it  being  admitted  that^ 
if  the  order  was  valid,  the  magistrate  was  right  in  directing  a  warrant 
to  be  issued  as  aforesaid.  And  it  was  agreed  that  no  technical  objeo* 
tions  were  to  be  taken  on  either  side^  but  the  case  was  to  be  decided 
on  the  merits. 

*941  *^^^  Richard  Bethell,  Attorney^Oeneral,  for  the  respondents. 
^  — The  order  of  2d  March,  1857,  was  good  and  valid.  It  was 
one  object  of  The  Metropolis  Management  Act,  1855, 18  &  19  Yict. 
c.  120,  by  dividing  the  Metropolis  into  districts,  each  including  seve- 
ral  parishes,  to  put  an  end  to  the  old  svstem  of  parochial  government, 
and  to  secure  tne  benefits  derivable  m)m  the  imposition  of  rates  on 
wider  areas  than  mere  separate  parishes.  The  Board  constituted  for 
any  such  district  has,  unaer  the  Act,  to  determine  what  amount  is 
required  to  be  levied  for  the  general  expenditure  of  the  district ;  and 
that  amount  is  to  be  charged  upon  the  several  parishes  constituting 
the  district,  in  proportions  to  be  determined,  not  by  the  outlay  in 
each,  but  by  the  aggregate  rateable  value  of  the  property  in  each. 
There  is  nothing  in  the  Act  to  show  that  the  criterion  of  outlay  or 
direct  benefit  is  to  be  adopted  in  determining  the  rateability  of  each 

(a)  Local  mod  penonal,  pablie* 
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parish.  For  rating  parposes,  the  whole  district  is  to  be  treated  aa 
tboQgh  it  were  a  single  parish ;  throagh  all  the  parts  of  which  a  paro* 
chtal  rate  would  be  equally  distributed.  The  question  turns  upon 
the  proper  construction  of  sects.  168  and  169.  Sect  168  enacts  that 
"Every  restry  and  district  board  shall  from  time  to  time,  by  order 
under  their  seal,  reqnire  the  overseers  of  their  parish,  or  of  the 
several  parishes  in  tneir  district,  to  levy,  and  to  pay  over  to  the 
treasurer  of  such  vestry  or  board,  or  into  any  bank  in  such  order 
mentioned,  and  within  the  time  or  times  thereby  limited,  the  sums 
which  such  restry  or  board  may  require  for  defraying  the  expenses 
of  the  execution  of  this  Ac^  (and  such  orders  may  be  made  wholly  or 
in  part  in  respect  of  expenses  already  incurred,  or  of  expenses  to  be 
thereafter  incurred);  and  every  such  vestry  and  board  shall  distin* 
guish  in  their  orders  sums  rec^uired  *for  defraying  expenses  of  p^^* 
constructing,  altering,  maintaining,  and  cleansing  the  sewers,  ^ 
or  otherwise  connected  with  sewerage,  and  also,  where"  stat.  8  &  4  W. 
4,  c.  90,  "or  any  other  Act  by  virtue  whereof  land  is  rated  in  respect 
of  expenses  of  lighting  at  a  less  amount  in  proportion  to  the  valne 
thereof  than  houses,  or  is  wholly  exempted  from  being  rated  in  respect 
of  such  expienses,  is  in  force  in  any  parish,  or  any  part  of  any  parish, 
at  the  time  of  the  passing  of  this  Act,  distinguish,  as  regards  such 
parish,  or  part,  the  sums  required  for  defraying  expenses  of  lighting 
their  parish  or  district,  from  sums  required  for  defraying  other  ex- 
penses of  executing  this  Act ;  but  every  such  vestry  and  board  may 
canse  to  be  raised  as  expenses  connected  with  sewerage  such  portion 
of  the  expenses  incident  to  the  conduct  of  their  business  in  relation  to 
sewerage,  in  common  with  the  conduct  of  their  other  business  under 
this  Act,  as  to  such  vestry  and  board  may  seem  just ;  and  the  over* 
seers  or  collectors,  in  the  receipts  to  be  given  for  the  sums  levied  or 
oolleoted  by  them,  shall  distinguish  the  rate  in  the  pound  required 
for  sewerage  expenses,  and  the  rate  required  for  the  other  expenses 
of  this  Act."  And  sect.  169  enacts,  that  *'  where  it  appears  to  any 
vestry  or  district  board  that  all  or  any  part  of  the  expenses  for 
defraying  which  any  sum  is  by  such  vestry  or  board  ordered  to  be 
levied  as  aforesaid,  nave  or  has  been  incurred  for  the  special  benefit 
of  any  part  of  their  parish  or  district,  or  otherwise  have  or  has  not 
been  incurred  for  the  equal  benefit  of  the  whole  of  their  parish  or 
district,  such  vestry  or  board  may,  by  any  such  order,  direct  the  sum 
or  sums  necessary  for  d^raying  such  expenses,  or  any  part  thereof, 
to  be  levied  in  such  part,  or  exempt  any  part  of  such  parish  or  district 
from  the  levy,  or  require  a  less  rate  to  be  ^levied  thereon,  as  r^g 
the  circumstances  of  the  case  may  require ;  and  any  such  board  '- 
may  refrain,  where  any  entire  parish  ought  in  their  judgment  to  be  so 
exempt,  from  issuing  an  order  for  levying  any  money  thereon,  not* 
withstanding  they  may  issue  an  order  or  orders  for  levying  sums 
upon  any  ouier  parish  or  parishes  in  their  district."  The  order  in 
dispute  is  framed  in  strict  compliance  with  the  168th  section,  distin- 
guishing between  the  sums  required  for  sewerage  expenses,  and  those 
required  for  other  expenses.  Sect.  169  ^ives  the  Board  a  discretion 
to  exempt  unbenefited  portions  of  the  district  from  the  levy,  or  to 
reduce  the  amount  of  the  levy  in  partially  benefited  portions.  And 
the  Court  can  see,  from  the  &ots  stated  in  the  case  as  to  the 
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stons  at  the  sereral  meetings  of  the  respondents  therein  referred  to, 
that  the  respondents  have  exercised  their  discretion  in  this  respect, 
after  taking  all  the  circnmstances  into  consideration.  That  being  so, 
the  Court  will  not  interfere  with  the  result.  The  opposition  to  the 
determination  of  the  Board  is,  in  reality,  confined  to  The  St.  Katherine 
Docks  Company.  Those  docks  are,  it  may  be,  inconsiderably  benefited 
by  the  expenditure  of  the  rates.  But  they  increase  considerably  the 
traffic  all  round  them,  and  impose  a  great  amount  of  wear  and  tear  on 
the  neighbouring  streets  and  roads.  This  fact  is  an  illustration  of  the 
good  sense  and  wisdom  of  the  Legislature  in  dividing  the  metropoli- 
tan rateable  areas  into  large  districts.  Had  the  Board  declined  to 
exercise  its  statutory  discretion,  the  Court  might  have  ordered  them 
to  do  so ;  but  no  ground  exists  for  the  Courtis  interference  with  the 
discretion  when  exercised. 

♦971  ^^''  ^^*^y  ifi%,  contri. — ^The  Metropolis  ^Management 
-I  Act,  1865,  has  done  no  more  than  transfer  the  management  of 
the  metropolitan  parishes  from  the  parochial  authorities  to  the  Dis* 
trict  Boards ;  it  gives  those  Boards  no  power  to  substitute  new  modes 
of  rating  the  parishes  for  those  which  formerly  prevailed.  Under 
the  old  system,  the  overseers  of  each  parish  had  to  inquire  what  sums 
were  wanted  for  paving,  lighting  and  sewerage  in  the  parish ;  and 
those  sums,  and  no  more,  were  levied  from  the  parish.  The  ques- 
tion is,  whether  the  mere  aggregation  of  the  parishes  into  districts  is 
to  alter  the  law  in  this  respect,  so  as  to  make  one  parish  rateable  for 
the  paving,  for  instance,  required  in  another. ^  The  answer  is,  that 
the  law  remains  as  it  was  before,  and  that  the  only  alteration  is  in  the 
managing  body  for  each  parish.  Were  it  otherwise,  there  would  be 
no  guarantee  that  all  the  parishes  would  be  fairly  dealt  with :  some 
one  parish  might  preponderate  at  the  Board  to  the  prejudice  of  the 
rest.  Again,  to  hold  that,  with  regard  to  the  expenses  of  sewers,  in 
particular,  a  parish  which  derives  no  benefit  from  the  sewers  in 
another  may  be  charged  with  the  maintenance  of  the  latter,  would  be 
to  repeal  the  old-established  principle  of  the  law  of  sewers,  that 
property  is  rateable  to  sewers'  rate  according  to  the  benefit  derived 
by  such  property  from  the  sewers :  Dore  v.  Gray,  2  T.  B.  358,  Mas- 
ters V,  Scroggs,  3  M.  &  S.  447,  Bex  v.  Commissioners  of  Sewers  for 
the  Tower  Hamlets,  9  B.  &  C.  617  (E.  C.  L.  B.  vol.  17).  Metropolitan 
Board  of  Works  v.  Yauxhall  Bridge  Company,  7  E.  &  B.  954  (E.  C. 
L.  B.  vol.  90),  decides  that  the  Metropolitan  Sewers  Act,  1843,  11  & 
12  Vict.  c.  112,  did  not  alter  the  ancient  principle  of  rating;  Lord 
Campbell,  C.  J.,  in  delivering  the  judgment  of  the  Court,  saying 
*Qfn  ''P^'imfi  facie,  assessments  under  a  *sewers'  rate  must  have 
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regard  to  the  benefit  which  the  property  derives  from  the  sewers^ 


and  property  which  derives  no  benefit  from  the  sewers  is  not  liable 
to  be  assessed.  The  onus,  therefore,  lies  upon  the  party  who  alleges 
that  a  difierent  principle  has  been  adopted  by  the  Legislature."  Sect. 
164  of  the  present  Act  preserves  the  exemption  from  sewers'  rate  oi 
property  which  was  exempt  therefrom  at  the  time  of  the  coming  into 
operation  of  stat.  11  &  12  Yict.  c.  112.  And  sect.  170  requires  the 
Metropolitan  Board  of  Works,  in  assessing  the  different  parts  of  the 
Metropolis  to  the  expenses  of  the  Board,  to  have  regard,  "  in  the  case 
oi  exjiNsnditare  on  works  of  drainage,  to  the  benefit  derived  from  aach 
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expenditure  by  the  seveial  parts  of  the  Metropolis  affected  thereby." 
Beneficial  occupation  is  in  ail  cases  the  test  of  rateability :  Hackney 
and  Lamberhurst  Tithe  Commutation  Bent  Oharges,  E.  B.  &  E.  1 
(E.  C.  L.  B.  vol.  96).  Moreover,  if  the  Board  require  the  whole  of 
the  rates,  whether  for  seweiage  or  other  purposes,  to  be  levied  on  the 

Sarishes  according  to  their  rateable  value,  they  do  not  preserve  the 
istinction  between  rateable  value  for  sewers'  rate  and  for  poor  rate. 
By  that  means  two  parishes  may  be  rated,  under  an  order  of  the  Board, 
for  nearly  the  same  amount  of  sewers'  rate,  although  the  rateable  value 
ot  one  of  them  for  that  purpose  falls  far  short  of  that  of  the  other. 

Sir  Jtichard  Bethell,  Attorney-General,  in  reply. — The  argument  on 
the  other  side  is  virtually  restricted  to  an  objection  to  the  taking,  by 
the  respondents,  from  any  one  parish,  an  amount  of  sewers'  rate 
ffreater  than  the  outlay  in  that  parish  for  sewers.  But  whatever  may 
have  been  the  law  under  the  old  system,  *the  simple  question  r^gg 
now  is,  whether  the  amount  required,  under  The  Metropolis  '- 
Management  Act,  1856,  for  sewers'  rate,  is  not  a  portion  of  the  sum 
required  for  defraying  the  expenses  of  the  execution  of  the  Act.  The 
whole  scope  of  the  Act  shows  that  it  is  so,  although  sect.  158  requires 
the  sewers'  rate  to  be  kept  distinct.  The  district,  the  aggregate  of 
the  parishes  composing  it,  is,  by  the  Act,  substituted  for  the  single 
parishes  for  all  purposes  of  the  Act;  and  the  sewers'  rate  leviable 
under  the  Act  is  rather  the  total  of  the  items  of  a  great  variety  of 
miscellaneous  expenses,  for  the  first  time  authorized  by  the  Act  and 
directed  to  be  classed  together  under  that  name,  than  a  sewers'  rate 
strictly  so  called.  It  is  probable  that  great  part  of  the  very  rate  now 
in  dispute  was  expended  upon  the  general  purposes  of  the  Act,  with 
a  view  to  the  benefit,  not  of  any  particular  parish,  but  of  the  district 
at  large.  The  exemptions  from  sewers'  rate  preserved  by  sect.  164 
refer  to  the  exemption  of  particular  land  situate  in  the  different 
Oarishes,  not  to  exemptions  of  the  parishes  as  between  themselves. 
[CiocxBURN,  C.  J. — ^The  exemptions  go  to  reduce  the  rateable  value 
of  each  parish  as  a  whole.]  They  have  nothing  to  do  with  the  distri- 
bution of  the  sewerage  expenses  between  the  different  parishes.  If, 
as  the  appellants  here  do  not  deny,  a  malcontent  parish  receives  some 
benefit  from  the  rate  imposed  for  the  general  benefit  of  all,  the  prin- 
ciples laid  down  in  Dorling  v.  Epsom  Local  Board  of  Health,  5  £.  & 
B.  471  (E.  G.  L.  B.  vol.  86),  show  that  such  a  parish  cannot  object  to 
its  assessment  to  the  rate.  There  is  nothing  in  the  present  case  to 
show  that  all  proper  calculations  were  not  made  by  the  respondents 
^before  they,  in  the  exercise  of  their  discretion,  determined  r«i  aa 
the  amount  assessable  upon  the  appellants ;  and  upon  the  prin-  ^ 
oiple  that  omnia  prcesumuntur  rite  esse  acta,  this  Court  cannot  rectify 
any  mistake  which  may  have  occurred  in  the  assessment. 

GocKBUBN,  C.  J. — ^I  am  of  opinion  that  the  decision  of  the  magis- 
trate, upon  which  this  appeal  is  brought,  was  right  and  ought  to  be 
affirmed.  The  appellants  contend  that,  although  the  parishes  subject 
to  the  Metropolis  Management  Act,  1865,  have  by  that  Act  been 
united  into  aggregates  called  districts,  nevertheless  the  expenditare 
incurred  by  a  District  Board  is  to  be  so  apportioned  as  that  each 
parish  in  the  district  shall  contribute  the  amount^  only,  of  the  outlay 
which  takes  place  within  its  own  limits.    This  contention  is,  in  fac)^ 
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i\ktt  the  purpose  and  eflfoot  of  the  Ad  were  flimply  to  Bubstitnte 
district  for  parochial  management,  but  not  district  for  parochial 
expenditure  and  taxation.  I  think,  however,  that  the  object  of 
the  Act  was  to  effect  both  these  substitutions.  It  unites  the 
various  parishes  into  districts,  in  each  of  which  a  Board  is  to  be 
created  by  election  and  representation,  to  do  that  which  was  formerly 
done  by  various  local  bodies,  Commissioners,  parish  officers,  and 
others  appointed  under  a  variety  of  Acts  of  Parliament  The 
expenses  of  executing  the  powers  with  reference  to  paving,  lighting, 
watering,  sewerage  and  other  matters,  conferred  bv  the  Act  upon 
these  Boards,  are,  by  the  158th  section,  to  be  levied  by  each  Board 
upon  its  district,  by  means  of  orders  directed  to  the  different  parishea 
of  which  the  district  is  composed,  and  of  which  the  Boara  is,  for 
♦ion  ^^®®®  purposes,  the  governing  body.    Now,  had  the  ♦Legisla- 

-^  ture  intended  that  each  parish  should  contribute  to  these 
expenses  in  respect  only  of  the  outlay  in  each,  I  think  that  very  dif- 
ferent language  would  have  been  used  in  the  168th  section.  That 
section  provides  that  the  district  Board  shall,  from  time  to  time,  by 
order  under  their  seal,  require  the  overseers  of  the  several  parishes 
in  their  district,  to  levy  and  pay  over  to  the  treasurer  of  the  Board 
Iho  sums  which  the  Board  may  require  for  defraying  the  expenses  of 
the  execution  of  the  Act  This  language  being  quite  general,  and  no 
reference  being  made  to  the  amount  of  outlay  which  mav  be  incurred 
in  each  parish,  I  think  that  it  is  clear,  upon  the  whole,  that  the  inten* 
tion  was  that  the  rate  to  be  levied  shoiila  be  a  general  rate  throughout 
the  district,  to  meet  the  expenditure  incurred  for  the  district  at  large. 
Then,  in  order  to  avoid  any  injustice  which  might  be  thereby  some- 
times occasioned  to  particular  parts  of  the  district,  sect.  169,  which 
follows,  provides  that,  where  it  appears  to  any  district  Board  that  all 
or  any  part  of  the  expenses  to  meet  which  the  rate  is  ordered  to  be 
levied  have  or  has  been  incurred  for  the  special  benefit  of  any  parti* 
cular  part,  or  otherwise  not  for  the  equal  benefit  of  the  whole,  of  the 
district,  the  Board  may  throw  the  burden  upon  the  parts  specially 
benefited,  and  may  exempt  other  parts  altogether  or  diminish  the 
amount  required  from  them,  even  where  the  part  thought  entitled  to 
exemption  is  an  entire  parish.  This  section  leaves  it  to  the  Board  to 
take  questions  of  the  exemption  or  relief  of  parts  of  the  district  from 
the  rate  into  consideration,  and  shows  that  it  is  for  the  Board  to  decide 
them,  in  the  exercise  of  its  discretion.  That  bein^  so,  this  Court 
cannot  consider  whether  the  Board  has  exercised  the  discretion,  so 
*1021  "^^^^  ^^  ^^  rightly  or  wrongly.    All  that  we  can  do  is  *to 

-I  satisfy  ourselves  that  the  discretion  has  in  fact  been  exercised : 
for,  if  the  Board  refused  to  exercise  it,  we  might  interpose  to  compel 
them  to  do  so;  but  that  is  the  extent  to  which,  alone,  we  could 
interfere.  It  is  true,  as  Sir  Fitzroy  Kelly  pointed  oat  in  the  course 
of  the  argument,  that  instances  may  occasionally  occur  in  which 
injustice  may  be  done  by  the  preponderance  of  some  one  parish  in 
the  district  over  others,  enabling  it  to  influence  unfairly  the  votes  and 
decisions  of  the  Board.  That,  oowever,  was  a  matter  for  the  Legis* 
lature  to  take  into  consideration  when  forming  the  various  distriots; 
and  cannot  affect  the  construction  proper  to  be  put  upon  the  Act» 
which,  indeed,  the  Legislature  must  not  be  supposed  to  have  passed 
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irithout  due  pFevious  oooBidaratioD.  The  only  diffioalty  which  I 
have  felt  arose  tipon  the  qacBtion  of  the  sewerage  expenses :  and  has 
been  completely  set  at  rest  *|>y  the  lucid  argument  of  the  Attorney* 
General  on  this  point  Ppwej:?  relating  to  sewerage  are  amongst  the 
powers  conferrea  on  the  Distriot  Boaras  by  the  Act.  They  are  not 
oistinguished  from  the  other  po^rs ;  nor  is  separate  taxation  to  be 
levied  to  defray  their  exeoution,«^'e*  jn  so  &r  as  sect.  168  provides 
that  a  distinction  is  to  be  made,  in  tlie  prders  of  the  Boards,  between 
the  sums  required  for  expenses  of  sewerage  and  those  required  for 
other  expenses.  Sir  Fitzroy  Kelly  sugg^ted^that  this  provision  was 
in  accordance  with  the  ancient  principle  -Ipf/law.relating  to  sewers' 
late,  that  such  property,  only,  is  amenable  to  H  as  benefits  by  the 
sewers.    And  he  cited,  in  support  of  his  argtftoe/art/sect.  164,  which 

{reserves  the  exemption  from  sewers'  rate  of  landtfi^ret^fore  exempt, 
t  is  dear,  however,  that  that  section  operates  mereljcaiB^^  direction 
to  the  overseers  what  property  in  their  respective  parishes  to.  exempt 
*from  the  rate;  and  that  it  has  no  reference  to  the  distribuAon^*  r«i ad 
by  the  Board,  between  the  component  parishes  of  the  district;^  ^ 
oi  the  sums  to  be  levied  for  the  purposes  of  the  Act.    It  was  urged 
upon  nBf  with  much  force,  that»  if  the  taxation  authorissed  by  the  Act 
is  to  be  levied  indiscriminately  upon  the  rateable  value  of  the  pro- 
perty in  the  different  parishes,  two  neighbouring  parishes  may  be 
assessed  to  sewers'  rate  on  the  footing  of  their  rateable  value  to  poor 
rate ;  although  the  rateable  value  of  one  of  them  to  sewers'  rate  may 
be  far  less  than  that  of  the  other,  however  much  the  two  are  on  an 
equality  in  respect  of  rateability  to  the  poor  rate.    It  may  be  that  it 
would  be  the  auty  of  the  Board,  in  such  a  case,  to  take  that  circum- 
stance into  consideration  in  making  an  order  for  the  apportionment 
of  sewerage  expenses  between  those  parishes,  and  not,  in  so  doing,  to 
be  guided  merelv  by  the  rateable  value  of  the  property  in  themi 
respectively,  liable  to  the  poor  rate.    But  there  is  nothing  before  us 
to  show  that  this,  if  necessary,  was  not  done  in  the  present  case.    It 
being  admitted,  therefore,  that  sewerage  expenses  come  under  the 
head  of  the  expenses  to  be  defrayed  as  provided  by  the  158th  section, 
the  only  objection  made  to  the  order  of  the  Board  seems  to  be  that, 
in  distributing  among  the  constituent  parishes  the  suras  required  to 
be  levied  for  the  common  purposes  of  the  district,  they  have  not 
taken  into  consideration  the  amount  of  the  outlay  in  each  separate 
parish.    It  appears  to  me,  however,  that  they  were  not  bound  to  do 
so  by  the  Act,  which  has  altogether  superseded  the  old  parochial  sys» 
tern,  and  to  the  provisions  of  which,  alone,  we  must  have  regard.    In 
my  opinion  the  Board  have  acted  in  conformity  with  the  expressed 
intention  of  the  L^slature ;  and  the  magistrate  was  right  in  coming 
to  that  conclusion. 

*WiOHTMAN,  J.— I  was  obliged  to  leave  the  Court  before  r»i  a^ 
the  conclusion  of  Sir  Fitzroy  Kelly's  argument.    I  therefore  ^ 
take  no  part  in  the  judgment  beyond  saying  that,  as  far  as  I  have 
consider^  the  question,  I  am  of  the  same  opinion  as  the  rest  of  the 
Court.      ' 

Cbomptok,  J. — I  am  of  the  same  opinion.  We  are  bound  to  say 
tlut  the  magistrate  has  not  acted  improperly,  unless  we  can  see  quite 
clearly  that  the  rate  complained  of  was  invalid.    That,  however,  does 
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not  in  any  way  appear.  The  main  question  between  the  parties  ia^ 
whether,  upon  the  general  construction^  of  The  Metropolis  Manage- 
ment Act,  1865,  the  Legislature  has  sul>s<^ituted  district  management 
for  parochial,  both  as  regards  manageindbt  and  as  regards  taxation 
and  expenditure,  or  as  regards  mamigjsihent  only.  I  have  felt  satis- 
fied, from  the  outset  of  the  case,,  tl^t  the  intention  of  the  Legislature 
was  to  substitute  the  district  for''^*e' parish  in  every  respect;  not  to 
keep  the  parishes  distinct  fer.jivtrposes  of  taxation  and  expenditure, 
though  putting  them  und^^tiew  management.  In  my  opinion,  there- 
fore, the  rate  m  dispute'4^**a  district  tax.  It  is  said  that  it  ought  to 
be  distributed  among  {fad* parishes  composing  the  district,  according 
to  the  outlay  in  ejtcl!:.^  The  Act,  it  is  true,  lays  down  no  precise  prin- 
ciple by  which't^Q.distribution  is  to  be  regulated.  My  own  opinion, 
however,  is  tbfit!  Hie  Legislature  intended  to  leave  the  principle  of 
distribution y^y  much  to  the  discretion  of  each  Board.  It  is  clear, 
at  all  aTentoVthat  the  principle  of  direct  benefit  is  not  that  to  be 
appliedY*'f!he  rate  is  a  district  rate,  and  is  to  be  levied  for  defraying 
the  expenses  of  the  execution  of  the  Act  in  the  district.  Nor  can  the 
ancient  principle  with  respect  to  sewers'  rates,  that  they  are  leviable 
^-^,*-|   on  such  property  only  as  is  •directly  benefited,  apply  here, 

J  A  rate  levied  for  defraying  what  are  called  sewerage  expenses 
under  an  Act  of  Parliament  of  the  kind  before  us,  is  a  very  different 
thing  from  a  sewers'  rate  strictly  so  called,  and  the  indirect  benefit 
arising  to  a  parish  in  the  district  from  that  expenditure  may  be  very 
much  greater  than  that  which  is  direct  The  question,  then,  comes  to 
this,  whether  the  Board,  in  distributing  the  rate  among  their  con- 
stituent parishes,  have  complied  with  the  general  directions  of  the 
statute.  The  Act  does  not  in  terms  state  how  the  Board  are  to  pro- 
ceed. I  think,  however,  that  the  method  adopted  by  the  Board,  in 
distributing  the  rate  according  to  the  rateable  value  of  each  parish, 
was  a  fair  one.  It  may  be  that,  in  determining  the  rateable  value  of 
each  parish,  they  ought  to  take  into  account  the  exemptions  in  favour 
of  certain  descriptions  of  property,  contained  in  sects.  168,  164  and 
166  of  the  Act ;  but  it  does  not  appear  that  there  is  any  such  property 
in  the  appellants'  parish,  or  that,  if  there  is,  the  Board  have  not  taken 
that  fact  into  account.  Nor  is  it  shown  that  the  Board  have  acted 
improperly  in  any  way.  By  sects.  168  and  169  the  Legislature  have 
left  it  to  the  Board  to  look  at  all  the  circumstances  and  exercise  their 
discretion  thereon ;  considering,  amongst  other  things,  whether  or  not 
the  principle  of  direct  benefit  is  to  be  in  any  way  acted  upon.  No  discre- 
tion in  the  matter  is  given  either  to  the  magistrate  or  to  this  Court. 
Even  if  the  Board  have  not  taken  all  the  circumstances  into  consid- 
eration, I  think  that  we  cannot  interfere  if  they  have  exercised  their 
discretion.  In  the  present  case  they  have  done  so,  and  it  does  not 
appear  that  they  have  passed  over  any  matter  which  they  ought  to  have 
*1061   ^°^r^^"^^-     H^d  ^n  application  been  made  to  them  to  ^relieve 

^  from  liability  a  particular  part  of  the  district,  claiming  to  be 
entitled  to  the  benefit  of  the  169th  section,  and  had  they  wholly 
refused  to  listen  to  it,  we  could  have  interposed  to  make  them  con- 
sider it.  But  we  have  no  jurisdiction  to  interfere  with  the  result  at 
which  they,  after  consideration  of  all  the  circumstances,  have  arrived. 
Blackburn,  J. — I  am  of  the  same  opinion.    We  have  no  jurisdic- 
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tion  to  do  more  than  consider  the  question  submitted  to  us  by  the 
magistrate,  namely,  whether  the  order  of  the  Board  of  2d  March 
1857,  was  valid.    It  is  said  that  this  order  was  invalid  on  the 
ground  that  it  proceeded  upon  an  erroneous  principle  of  apportion- 
ment of  expenses  between  the  different  parishes  in  the  district;  and 
that  less  ought  to  have  been  apportioned  to  the  appellant  parish  and 
more  to  others.    But  I  think  that,  even  if  that  were  so,  the  order 
would  not  thereby  be  invalidated.    The  effect  of  sects.  158  and  169 
of  the  Act  is  that  all  the  expenses  together  constitute  one  fund  of  dis- 
trict expenses;  and  the  Attorney-General  is  quite  right  in  saying  that 
the  whole  amount  is  to  be  levied  on  the  whole  district,  though  appor- 
tionable  among  the  constituent  parishes,  in  the  manner  provided  by 
those  sections.    Sect.  158  says  that  the  Board  is  to  make  orders  on  the 
parishes  to  levy  the  sums  required  by  the  Board  for  defraying  the 
expenses  of  the  execution  of  the  Act.    This  section  is  silent  as  to  the 
principle  on  which  the  sums  are  to  be  apportioned   between  the 
parishes ;  and,  had  the  Act  contained  no  further  provision  on  the  sub- 
ject, I  should  have  thought  that  the  proper  principle  would  be  M) 
divide  the  sums  equally  and  rateably  among  the  parishes,  according 
to  their  respective  rateable  value.    But  sect.  159  follows,  and  gives 
the  Board  jurisdiction  to  take  into  '^'consideration  the  fact  of  the  rm-tQfj 
expenses,  in  whole  or  in  part,  having  been  incurred  for  the  '- 
special  benefit  of  part  of  the  district,  or  not  for  the  equal  benefit  of 
the  whole  district,  and  thereupon  to  levy  the  expenses,  or  any  part, 
in  the  part  of  the  district  specially  benefited,  or  to  exempt  any  part 
of  the  district  from  the  levy,  or  require  a  less  rate  to  be  levied  thereon, 
as  the  circumstances  of  the  case  may  require.    Now,  here,  the  Board 
has  taken  these  circumstances  into  consideration,  and  has  thereupon 
made  an  apportionment  of  the  expenses.    Sir  Fitzroy  Kelly  says  that, 
in  so  doing,  they  have  not  made  certain  allowances  which  they  ought 
to  have  made.    I  do  not  think,  however,  that  we  can  enter  into  that 
inquiry.    The  Legislature  has  not  provided  for  an  appeal  from  the 
exercise  by  the  Board  of  their  discretion,  and  we  must  assume  that 
the  discretion  has  been  duly  and  properly  exercised.    Otherwise,  the 
absurd  consequence  would  follow,  that  an  error  by  the  Board  in  the 
principle  of  apportionment,  however  slight  and  trivial,  would  invali- 
date their  order  and  make  the  entire  rate  levied  thereunder  void. 
That  would  be  a  most  unreasonable  construction  to  put  upon  the  Act. 
It  is  clear  to  mo  that  the  intention  of  the  Legislature  was  to  give 
jurisdiction  to  finally  determine  the  apportionment  of  the  expenses  to 
the  Board,  the  local  Parliament,  which,  it  was  assumed,  would  keep 
equality  and  fairness  in  view :  equality,  that  is,  as  to  the  general 
principle,  and  fairness  as  to  the  mode  of  carrying  it  out  in  cases  where 
allowances  ought  properly  to  be  made.    The  wnole  matter  is  confided 
to  the  discretion  of  the  Board,  without  appeal,  and  without  a  reserva- 
tion of  power  to  any  other  tribunal  to  review  their  decision. 

Judgment  for  the  respondents. 
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•inftT  *The  QUEEN,  on  the  prosecution  of  the  Governor  and  Com- 
^"^J      pany  of  the  CHELSEA  WATERWORKS,  Appellants,  v. 
The  Overseers  of  SAINT  MARY,  PUTNEY,  SURREY,  Respond- 
ents.   May  30,  June  9,  June  11. 

The  pipes  and  reservoirs  of  a  Waterworks  Company  were  so  placed  in  tiie  sereral  par* 
ishes  in  which  they  were  respectively  situate,  that  the  whole  together  formed  one  appaiatoi 
for  the  sapplv  of  water,  in  some  only  of  sa<^  parishes,  to  the  customers  of  the  Company ; 
a  part  of  sach  apparatus  being  rateable  to  the  poor  rate  in  each  parish. 

Held,  that  it  was  not  a  correct  principle,  in  order  to  ascertain  the  rateable  value  of  the 
apparatus  in  any  one  particular  parish,  to  calculate  the  total  rateable  value  of  the  whole  ap- 
paratus in  all  the  parislies,  and  then  divide  that  value  among  the  several  parishes,  according 
to  the  quantity  of  land  occupied  by  the  apparatus  in  each  of  them. 

Upon  an  appeal  to  the  Surrey  Quarter  Sessions  by  The  Chelsea 
Waterworks  Company  against  a  rate  for  the  relief  of  the  poor  of  the 
parish  of  Saint  Mary.  Putney,  by  which  the  appellants  were  assessed 
at  the  net  annual  value  of  80001.,  the  appeal  was,  by  consent,  allowed, 
and  the  assessment  was  reduced  to  8000Z.,  subject  to  the  following  caae 
for  the  opinion  of  this  Courl. 

The  appellants  are  the  Company  mentioned  in  and  continued  incor- 
porated  by  "  The  Chelsea  Waterworks  Act  1862."(a)  The  respond. 
ents  are  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Putney,  in  the  county  of  Surrey.  The  Company  sell  water  to  the 
inhabitants  of  a  certain  district  within  which  they  are  empowered  so 
to  do  by  virtue  of  the  above  mentioned  Act.  This  district  is  situate 
wholly  within  the  county  of  Middlesex.  The  Company  have  no  power 
to  sell  and  do  not  sell  any  water  to  any  person  or  persons  or  for  any 
*1091  P^^P^^^  within  the  parish  of  Putney,  or  within  the  '^county  of 
^  Surrey.  The  water  sold  as  above  mentioned  is  obtained  in 
the  following  manner.  A  part  of  it  is  drawn  off  from  the  river 
Thames  at  Seething  Wells,  in  the  parish  of  Kingston,  in  Surrey,  into 
reservoirs  and  filtering  beds  in  the  said  parish  of  Kingston ;  and  it  is 
then,  by  means  of  pumping  engines  situated  in  the  same  parish,  forced 
and  conveyed  through  pipes,  which  are  laid  down  in  the  parish  of 
Kingston  and  other  parishes  in  Surrey,  including  the  parish  of 
Putney,  from  the  said  reservoirs  and  filtering  beds  in  the  parish  of 
Kingston  into  certain  covered  reservoirs  in  the  parish  of  Putney. 
From  these  last  mentioned  reservoirs  the  water  passes  through  other 
pipes,  which  are  laid  down  in  the  parish  of  Putney,  to  the  banks  of 
the  river  Thames,  over  which  it  is  conducted  by  pipes,  which  form  an 
aqueduct  across  the  river  from  the  parish  of  Putney  to  the  parish  of 
Fulham ;  and  thence  the  water  is  conveyed,  by  means  of  other  pipes, 
into  the  Company's  district  in  Middlesex,  where  it  is  supplied  to  the 
Company's  consumers.  The  residue  of  the  water  so  sold  by  the  Com* 
pany,  as  aforesaid,  is  taken  from  the  same  part  of  the  river  Thames,  at 
Seething  Wells.  It  is  forc^  hj  the  before  mentioned  pumping  engine 
through  another  set  of  pipes  laid  down  in  the  said  parish  of  Eaugston, 
and  in  other  parishes  in  Surrey,  including  the  parish  of  Putney,  into 
an  open  reservoir  in  the  parish  of  Putney ;  and  thence  it  is  conveyed, 

(a)  Sut  15  &  16  Vict  e.  clvi.,  local  and  personal,  public.  <<  For  extending  the  Chel- 
sea Waterworks,  and  for  better  supplying  the  city  of  Westminster  and  parts  acyacent  irith 
water.** 
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by  means  of  other  pipes  in  the  parish  of  Putney  and  the  before  men* 
tioned  aqueduct  across  the  Thames,  into  the  parish  of  Fulbam,  and 
thence,  by  means  of  other  pipes,  into  the  Company's  district,  where 
it  is  delivered  for  the  purpose  of  street  watering.    It  is  essential, 
for  the  purpose  of  supplying  the  water  in  the  Company's  district, 
either  that  it  should  be  collected  in  and  passed  through  the  before 
mentioned  reservoirs  in  *the  parish  of  Putney,  or  else  that  some  r«i  i  a 
other  contrivance  should  be  resorted  to  for  the  purpose   of  1- 
keeping  the  water  at  a  sufficiently  high  level  to  admit  of  its  flowing 
to  the  highest  part  of  the  Company's  district.    It  is  intended  that  the 
water  should  always  be  collected  into  and  passed  through  the  said 
reservoirs.    The  reservoirs,  filtering  beds  and  engines,  in  the  parish 
of  Kingston,  the  reservoirs  in  the  parish  of  Putney,  and  the  pipes  in 
the  several  parishes,  as  used  by  the  Company,  form  an  apparatus  by 
which  water  is  drawn  from  the  Thames  at  Seething  Wells,  and  col* 
lected,  conveyed,  sold  and  distributed  as  above  mentioned.  The  portion 
of  the  apparatus  which  is  situate  in  the  parish  of  Putney  occupies  nine 
acres  of  land,  and  consists  of,  first,  certain  pipes,  occupying  two  acres^ 
three  roods  and  thirtv  perches  of  land,  by  means  of  which  the  water, 
after  being  passed  through  the  company's  mains  in  the  parish  of 
Kingston,  is  conducted  continuously  into  one  or  other  of  the  said 
reservoirs  in  the  parish  of  Putney ;  secondly,  certain  reservoirs  oocu- 
pyiog  five  acres  and  one  rood  of  land ;  thirdly,  certain  other  pipes, 
occupying  one  acre  of  land,  by  means  of  which  the  water  is  conveyed 
from  the  said  reservoirs  to  the  banks  of  the  Thames ;  fourthly,  certain 
other  pipes,  which  occupy  the  remainder  of  the  said  nine  acres  of  land, 
and  which  form  that  portion  of  the  said  aqueduct  across  the  Thames 
which  lies  in  the  parish  of  Putney,  the  remainder  of  the  aqueduct 
being  in  the  parish  of  Fnlham.    The  whole  apparatus  is  so  constructed 
and  placed  in  the  several  parishes  in  which  it  is  situate  that  a  part  is 
rateable  in  each  parish ;.  each  and  every  part  of  the  apparatus,  as  the 
same  is  constructed,  and  each  and  every  part  of  the  land  occupied  by 
it,  is  necessarily  used  and  occupied  for  the  purpose  of  supplying  water 
*to  the  Company's  customers,  as  before  mentioned;  and  none  r«iii 
of  the  water  supplied  by  the  Company  to  its  customers  can  '- 
be  supplied  witnout  the  aid  of  every  part  of  their  said  apparatus. 
The  profits  of  the  Company  are  derived  exclusively  from  the  sale  of 
the  said  water  to  its  consumers  in  the  Company's  said  district.    The 
rateable  value,  according  to  The  Parochial  Assessment  Act,  of  the 
whole  apparatus  of  the  Company,  in  the  several  parishes  in  which  it 
is  situatea  was,  for  the  purposes  of  the  case,  to  be  taken  to  be  a  certain 
sum  which  had  been  agreed  upon  between  the  parties,  the  same  being 
calculated  at  the  rate  of  so  much  per  acre  for  all  the  land  occupied  by 
the  apparatus.    The  charges  ana  deductions  which  had  been  taken 
into  account  in  making  the  estimate  were  those  which  are  specified  in 
The  Parochial  Assessment  Act,  and  there  were  no  special  circum- 
stances affecting  the  portion  of  the  apparatus  which  is  in  the  parish 
of  Putncry.    It  was  to  be  assumed,  for  the  purposes  of  the  case,  that 
the  rateable  value  of  the  portion  of  the  Company's  apparatus  which  is 
within  the  parish  of  Putney  had  been  ascertained  by  first  taking  the 
Meable  value  of  the  whole  apparatus  in  the  several  parishes  in  which 
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it  is  situated,  then  subdividing  the  amount  amon^  the  said  several 
parishes  according  to  the  quantity  of  land  occupied  by  the  apparatus 
m  each  parish.  If  that  principle  be  correct,  the  rate  was,  by  agree- 
ment, to  be  amended,  and  was  to  stand  for  the  sum  of  2800/.  If  that 
principle  be  not  correct,  then  the  rate  was,  by  agreement,  to  be 
amenaed,  and  to  stand  for  the  sum  of  2000/. 

The  question,  therefore,  for  the  opinion  of  the  Court  was,  Whether 
the  rate,  when  amended,  ought  to  stand  for  the  sum  of  28002.,  or  for 
the  sum  of  20002. 

*1121  *Sovill,  for  the  appellants. — The  principle  of  first  taking  the 
-I  rateable  value  of  the  whole  of  the  Company's  apparatus  in  the 
several  parishes  in  which  it  is  situate,  and  then  subdividing  the 
amount  among  the  several  parishes,  according  to  the  quantity  of  land 
occupied  by  the  apparatus  in  each  parish,  is  erroneous.    The  Com- 

{>any  derive  no  profit  in  Putney  from  the  parts  of  the  whole  apparatus 
ocally  situate  tnere,  which  are  parts  directly  earning  nothing,  but 
indirectly  conducing  to  earnings  elsewhere.  Their  local  rateable 
value  in  Putney  is,  therefore,  the  sum  which  would  pay  the  rent  of 
the  land,  taken  by  itself,  which  they  occupy  in  Putney,  and  the  profit 
on  fixed  capital  invested  therein :  Begina  v.  Overseers  of  Mile  End 
Old  Town,  10  Q.  B.  208  (E.  0.  L.  R.  vol.  69),  Regina  v.  West  Middle- 
sex Waterworks.  1  E.  &  E.  716  (E.  C.  L.  B.  vol.  102).  With  this  the 
value  of  the  Company's  am)aratus  situate  elsewhere  has  nothing  to 
do.     [He  was  then  stopped.J 

T.  Jones  (Northern  Circuit),  for  the  respondents. — The  decision  in 
Regina  v.  West  Middlesex  Waterworks  proceeded  upon  the  particular 
facts  there  involved,  and  does  not  conflict  with  the  general  rule  appli- 
cable to  all  such  cases  as  the  present,  laid  down  in  Regina  v.  'The 
Cambridge  Gas  Light  Company,  8  A.  &  E.  78  (E.  C.  L.  R.  vol.  aS), 
namely,  that  the  rateable  value  of  the  land  occupied  by  the  apparatus^ 
pipes,  &c.,  of  the  Company  in  the  diflferent  parishes,  is  the  sum  which 
a  tenant  would  pay  yearlv  for  them,  less  certain  deductions ;  and  that 
such  value  is  to  be  diatriouted  among  the  assessments  of  the  several 
parishes  in  proportion  to  the  quantity  of  land  occupied  by  the  appa- 

*1131  ^^^^^*  ^^'*  ^^  ^^^  parish.  The  Company  are  *rateable  to  the 
^  extent  of  the  increased  value  of  the  land  in  Putney,  in  conse- 
quence of  its  being  used  by  them  for  the  purpose  of  conveying  the 
water :  Rex  v.  Brighton  Gas  Light  Company,  5  B.  &  C.  466  (E.  C.  L. 
R.  vol.  11). 

Bouillt  in  reply. — ^In  Regina  v.  The  Cambridge  Gas  Light  Com- 
pany the  question  was  how  to  distribute  the  rateable  value  of  the 
Company's  apparatus  among  the  assessments  of  parishes  in  each  of 
which  the  Company  supplied  gas.  That  case,  tnerefore,  is  not  in 
point.  The  present  case  is  not  distinguishable  in  principle  from 
Regina  v.  West  Middlesex  Waterworks.  Rex  r.  The  New  River 
Company,  1  M.  &  S.  603,  Regina  v.  Hammersmith  Bridge  Company, 
16  Q.  B.  869  (E.  C.  L.  R.  vol.  69),  Regina  v.  Great  Western  Railway 
Company,  16  Q.  B.  879, 1086,  Mayor,  &c.,  of  Liverpool  v.  Overseers 
of  West  Derby,  6  E.  &  B.  704  (E.  0.  L.  B.  vol.  88),  are  also  in  favour 
of  the  appellants.  Whatever  difficulty  there  may  be  in  determining 
the  true  principle  of  assessment,  that  adopted  in  this  case  was  clearly 
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wrong,  and  the  appellants  are,  on  that  gronnd,  entitled  to  the  judg- 
ment of  the  Court.  Cur.  adv.  vulU 
Blackburk,  J.,  now  delirered  the  judgment  of  the  Court.(a) 
In  this  case,  on  appeal  by  The  Chelsea  Waterworks  Company 
against  a  rate  made  on  them  by  the  parish  of  Putney,  for  the  relief 
of  the  poor  of  the  parish,  the  Quarter  Sessions  refer  to  this  Court  only 
one  question.  *If  the  principle  stated  in  the  16th  paragraph  r«i  14 
of  the  case  is  correct,  the  rate  is  to  be  amended,  and  stand  for  ^ 
2800{.  If  that  principle  be  not  correct,  then  the  rate  is  to  be  amended, 
and  stand  for  20002.  The  general  question  as  to  the  principle  on 
which  the  rateable  value  of  such  property  should  be  apportioned  is 
one  of  great  difficulty  and  importance,  which  has  recently  been  the 
subject  of  much  consideration ;  but  in  this  case  we  are  not  asked  nor 
authorized  to  say  what  is  the  correct  principle,  but  only  to  determine 
whether  this  particular  principle  is  right  Now  that  principle  is,  that 
the  rateable  value  of  the  whole  apparatus  of  the  Company  in  all  the 
parishes  in  which  it  is  situate  is  to  be  ascertained,  and  then  divided' 
*' among  the  said  several  parishes  according  to  the  quantity  of  lanci 
occupied  by  the  apparatus  in  each  parish.*'  If  this  principle  be  cor^ 
rect,  every  square  foot  of  land  occupied  by  the  apparatus  is  to>  be 
rated  at  the  same  rate,  without  regard  to  the  situation  or  nature  of 
the  land,  whether  it  was  originally  part  of  a  barren  heath,  like  Ptdiney 
Heath,  or  part  of  the  market  ground  of  Fulham,  and  without  regard 
to  whether  it  be  merely  land  occupied  by  pipes  under  the  surface  of 
the  highway,  or  whether  it  be  land  upon  which  expensive  buildings 
have  been  erected  for  the  purpose  of  converting  it  into  filtering  beds 
or  reservoirs.  We  have  no  difficulty  in  saying  that  this  principle  is 
not  correct ;  we  cannot  sanction  it ;  and  therefore  we  must  answer  the 
only  question  put  to  us  by  saying  the  rate  must  stand  for  2000^. 

Judgment  for  the  appellants.    The  rate  to  be  am«nded  to 
20002. 

(a)  Cockbnrn,  C.  J.,  Wightman  and  Blackburn,  Js. 


♦The  QUEEN  v.  HERFORD.    June  9,  11.  [♦US 

A  coroner  has  no  ez  officio  jarudtction,  at  common  law,  to  hold  any  other  fnquiist  than 
one  on  a  dead  body,  super  visum  corporis.  He  cannot,  therefore,  hold  an  inquest  to  in- 
quire into  the  origin  of  a  fire  by  which  no  death  has  been  occasioned. 

Prohibition  lies  to  a  Court  of  criminal,  no  less  than  to  one  of  civil,  jnrisdictioik. 

MxLLiSH  had  obtained  a  rule  calling  upon  the  defendant,  the 
coroner  for  the  city  of  Manchester,  to  show  cause  why  a  writ  of  pro- 
bibition  should  not  issue,  directed  to  him,  to  prohibit  him  from  further 
bolding  an  inquisition  respecting  the  origin  of  a  fire  at  the  shop  and 
premises  of  Levy  Ereigsfeld,  No.  8,  Palatine  Buildings,  Hunt^s  Bank, 
in  the  said  city  of  Manchester. 

It  appeared  from  the  affidavits  that  the  said  Levy  Ereigsfeld  was  a 
dealer  in  India  rubber  and  mackintosh  goods,  carrying  on  business  on 
premises  which  were  usually  locked  up  at  night.  On  the  evening  of 
27ih  March  last  he  locked  up  the  premises  and  went  home;  shortly  after- 
wards,  a  fire  was  discovered  in  the  shop,  and  the  chief  constable  of 
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the  city  of  Manchester  suggested  to  the  ooroner  the  propriety  of  bold* 
ing  an  inquest  to  ascertain,  if  possible,  the  ori^n  of  the  fire.  The 
coroner  accordragly  issued  his  precept  to  the  chief  constable  to  sum- 
mon a  jury,  and  proceeded  to  bold  the  inquest  as  had  been  suggested 
to  him ;  acting  solely  upon  that  suggestion,  and  from  a  regardto  bis 
duty  as  coroner,  ana  to  the  public  interest  involved  in  the  discharge 
of  such  duty.  Levy  Kreigsfekl  was  called  upon  to  attend  the  inquest^ 
and  he  did  so,  accompanied  by  counsel,  who  objected  that  the  coro- 
ner had  no  power  to  hold  an  inquest  concerning  a  fire.  The  coroner, 
nevertheless^  entered  upon  and  continued  the  inquiry  for  some  hours, 
*1181  *^^^'^S  wl^icb  time  he  examined  Levy  Kreigsfeld  on  oath,  and 
^  then  a^ourned  the  inquest. 

It  further  appeared  that,  in  London,  Lincoln,  Doncaster  and  some 
other  places,  the  coroners  have  of  late  years  occasionally  held  inquests 
in  cases  of  fire,  when  they  were  required  to  do  so. 

After  the  adjournment  of  the  inquest^  Msllish  obtained  the  pres- 
ent  rule. 

Sir  William  Aiherton^  Solicitor-General^  Wheeler  and  Fonblanjue 
now  showed  cause. — There  are  two  points  for  consideration:  First, 
whether  prohibition  is  the  proper  course  for  raising  the  question  in- 
volved; which  is^  Secondly,  whether  a  coroner  has,  at  common  law, 
the  jurisdiction  which  the  defendant  has  assumed,  of  holding  an  in- 
quest to  inquire  into  the  origin  of  a  fire  by  which  no  death  has  been 
caused.  Now,  first,  prohibition  is  not  the  proper  mode  of  proceeding 
in  criminal  cases ;  and  the  present  is  a  criminal,  or,  at  all  events,  not 
a  civil  case.  The  jurisdiction  which  the  defendant  has  assumed  is  of 
a  similar  character  to  that  which  he  exercises  in  holding  an  inquest  on 
a  death ;  and  is  not  civil.  In  Blackstone's  Commentaries,  book  IIL, 
c.  vii.,  p.  112,  the  courts  to  which  a  writ  of  prohibition  may  issue  are 
enumerated;  and  none  of  them  are  Courts  of  criminal  jurisdiction. 
[Crompton,  J. — In  Com.  Dig.  tit.  "  Prohibition^^  (F.  6).  instances  are 

fiven  of  a  prohibition,  ^'If  the  suit  be  for  a  criminal  matter."]  2 
nst.  600,  there  cited  by  Comyns,  is  a  comment  upon  the  statute  of 
Edw.  I.,  entitled  ''  prohibitio  formata  de  statuto  articuli  cleri ; "  the 
sole  object  of  which  was  to  prohibit  the  spiritual  Courts  from  taking 
cognisance  of  felonies.  [Crompton,  J. — The  heading  of  the  title  in 
*1171  ^^y^^  ^^  ^^  general  terms.  And  *Goulson  v.  Waiuwright, 
-I  1  Sid.  374,  which  he  cites,  shows  that  if  articles  ex  officio,  which 
require  an  answer  upon  oath,  are  exhibited  in  a  spiritual  Court  against 
any  person,  for  a  criminal  matter,  such  person  may  obtain  a  prohibi- 
tion to  that  Court;  though  not  if  the  matter  is  civil.] 

MeUish^  contri. — In  the  Admiralty  Case,  12  Bep.  77,  78,  it  appears 
to  have  been  assumed  that  the  prohibition,  there  refused  upon  another 
ground,  would  have  lain  to  the  Admiralty  Court,  for  want  of  juris- 
diction to  take  cognisance  of  a  criminal  offence  not  committed  on  the 
high  seas.  It  is  true  that  the  report  says,  "if  one  be  sued  in  the 
Admiralty  Court,"  &o. ;  but  it  appears  from  the  context  that  the  pro- 
ceeding was  for  a  criminal  matter. 

Sir  William  AthertotK — The  suit  in  that  case  was  clearly  a  civil  one. 
The  Courts  to  which  prohibition  will  issue  are  enumerated  also  in 
Com.  Dijg.  '^  Prohibition^^  (A.  1):  and  are,  all  of  them,  either  civil  or 
spiritualT    Forms  of  the  writ  are  given  in  Fitaherberty  de  Nat.  Brev. 
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lit  "  Prohibiiim  f  bat  none  of  Aem  aro  fnunod  for  a  criminal  Ctant 
In  Fomfraye'a  Case,  1  LiU.  168>  tbe  main  question  in  wbioh  was 
whether  an  information  under  the  statnte  of  nanry,  87  H.  8,  o*  9,  w«e 
properly  laid  before  jnatioes  in  Seaeiona,  or  ought  to  have  been  prose* 
Gated  in  the  aoperior  Court,  the  point  whether  orohibition  would  li6 
to  the  Court  of  Quarter  Sesttons  was  alao  mootea ;  and  seems  to  bai^ 
giren  rise  to  a  diflferenee  of  opinion,  and  to  haye  been  left  undecided. 
Grant  v.  Sir  Charles  Oould,  2  H.  Bl.  69,  is  an  instance  of  an  appliea* 
tion  for  a  prohibition  to  a  Court  martial ;  but  there  the  objection  that 
no  prohibition  would  lie  to  such  *a  Court  was  not  raised ;  and  r»i  i  o 
the  application  was  refused  on  another  ground,  namely,  that  as  ^ 
the  applicant  had  been  in  the  receipt  of  pay  as  a  soldier,  the  Court 
martial  had  jurisdiction  to  try  him,  although  he  had  assumed  the 
military  chaiacter  merely  for  recruiting  purposes^  Secondly,  the 
coroner  has,  at  common  law,  the  jurisdiction  which  the  defendant  has 
assumed  in  the  present  case ;  and  no  statute  has  put  an  end  to  it.  The 
office  of  coroner  is,  as  stated  by  Blaekstone,  Commentaries,  book  I.,  e, 
ix^  p.  347,  of  equal  antiquity  with  that  of  sheriff    At  the  following 

Cage  Blaekstone  giTes  a  description  of  its  duties ;  and  another  is  to 
e  found  in  Hale^s  P.  C.  pi.  2,  c.  8,  vol.  2,  p.  66  (ed.  1800,  by 
Dogfaerty).  Neither  of  these,  it  is  true,  includes  the  holding  an  in* 
quest  on  the  cause  of  a  fire  among  those  duties;  but  neither  of  them 
b  exhaustive.  On  the  other  hand,  this  particular  jurisdiction,  if  it 
existed  at  common  law,  has  not  been  taken  away  by  any  statute ; 
although  many  statutes,  Magna  Charta  for  instance,  cap.  17,  as  is 
shown  by  Lord  Cbkaia  his  comment  upon  it  in  2  Inst.  81,  82,  have 
deprived  the  coroner  of  certain  of  the  powers  anciently  apper- 
taining to  his  office.  Notwithstandng^  those  statutes,  the  coroner's 
common  law  jurisdiction  extends  far  beyond  ttat  which  is  now  popu^ 
larly  considered  as  its  limit :  namely,  the  holding  inquests  super  visum 
corporis.  Nathaniel  Bacon,  in  his  Historical  and  Political  Discourse 
of  the  Laws  and  Qovernment  of  England,  cap.  28,  sec.  2,  p.  41  (ed. 
4,  of  1789),  says  that  in  the  Saxon  Kingdom  the  coroner's  work  "  was 
to  inquire  upon  view  of  manslaughter,  and  by  indictment  of  all  felo- 
nies as  done  control  coronam,  which  formerly  were  only  contri  pacem« 
and  triable  only  by  appeal."  The  same  author,  in  cap.  69,  p.  179, 
treating  of  the  jurisdiction  of  coroners  in  the  reigns  of  *fienry  r««  |a 
III.,  Edward  I.,  and  Edward  XL,  says  that  the  statute  of  West  ^ 
1,  c.  10,  "  holds"  them  "  to  the  work  of  taking  inquests  and  appeals, 
by  indenture  between  themselves  and  the  sheriff:  and  these  were  to 
he  certified  at  the  next  coming  of  the  justices."  This  writer  is  said, 
on  the  title  page,  to  be  authenticated  by  Selden.  The  statute  "  De 
officio  coronatoris,"  4  Edw.  1,  stat.  2,  is  declaratory,  and  merely  in 
affirmance  of  the  common  law.  It  does  not  specify  the  particular 
jarisdiction  of  the  coroner  now  in  question,  to  hold  inquests  on  fires.; 
hut  it  mentions  as  the  duty  of  these  officers,  in  addition  to  viewing 
dead  bodies^  '^  quod  accedant  ad"  "  domorum  fractores,  vel  ad  loeum 
uU  didtur  thesaurum  esse  inventum."  Besidei^  the  statute  ends 
very  abruptly,  and  is  probably  imper£Bct;  omittiagi  as  it  does^  to 
xnention  so  well  defined  a  rart  of  the  coroner's  duty  aa  the  holding  an 
inquest  on  the  bodies  of  tbose  who  die  in  gaoL  Jervis,  in  his  work 
Chi  the  Offioe  of  CoffonflK%  pp.  H  82^  and  W^  oiting  Bbiwluna'a  Pl^ 
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of  the  Crown,  book  ii.,  o.  9,  sects.  21  and  86,  points  out  that  this 
statate  does  not  restrain  the  coroner  from  any  branch  of  his  power, 
nor  excase  him  from  the  execution  of  any  part  of  his  duty,  not  men- 
tioned in  the  statute,  and  which  was  incident  to  his  office  at  common 
law.  In  order,  therefore,  to  ascertain  what  were  the  power  and  duties 
of  the  coroner  at  common  law,  reference  must  be  made  to  the  old 
authorities.  First  of  these,  in  point  of  antiquity,  is  Andrew  Hornets 
Mirror  of  Justices ;  which  is  tnus  alluded  to  in  Beeve*s  History  of 
the  English  Law,  vol.  2,  p.  358  (ed.  2) :  "  The  Mirror  of  Justices  is  a 
book,  whose  consideration  may  properly  belong  to  this  reign"  (Edw. 
II.)  "  This  singular  work  has  raised  much  doubt  and  difference  of 
•1201  ^P^°^^^  concerning  its  antiquity.  Some  have  }>ronounced  it 
J  *older  than  the  Conquest;  others  have  ascribed  it  to  the  time 
of  Edward  II.    Both  these  opinions  may  be  partly  right.    There  may 

Serhaps  have  been  a  work  by  this  name  as  early  as  the  date  supposed ; 
ut  wnoever  judges  from  the  internal  evidence  of  this  book  will  be 
satisfied,  that  great  part  of  it  is  of  a  period  much  later,  and  certainly 
written  after  Fleta  and  Britton ;  for  it  states  many  points  of  law,  as  it 
were,  in  a  state  of  progression  somewhat  receding  from  those  writers, 
and  approaching  nearer  to  those  of  later  times.  It  is  probable  that 
Andrew  Home,  whose  name  it  bears,  might  take  up  an  ancient  book 
of  that  name,  and  work  it  into  the  volume  we  now  see,  in  the  reign 
of  this  king,  or  at  the  end  of  the  former ;  and  if  so,  we  should  expect 
that  whatever  it  propounds  was  actually  law  in  the  reign  of  Edward 
II."  In  cap.  1,  sect.  18,  of  the  Mirror,  translation  by  Hughes,  pages 
88  to  48  (ed.  1768),  entitled  ''Of  the  Office  of  the  Coroners,"  there  is 
a  very  full  account  of  the  coroner's  duties  and  jurisdiction.  The  sec- 
tion commences  thus:  "To  coroners  anciently  were  enjoined  the 
keeping  of  the  pleas  of  the  Crown,  which  extend  now  but  to  felonies 
and  adventures.  There  are  two  kinds  of  coroners,  general  and  spe- 
cial. To  the  office  of  general  coroners  it  belongeth  to  receive  the 
appeals  of  all  the  county,  of  felonies  done  within  the  year."  It  then 
states,  that  "special  coroners  are  coroners  of  liberties,  and  of  privi- 
leged places,"  and  proceeds:  "To  the  office  of  one  and  the  other  it 
doth  belong,  to  view  the  carcases  of  the  dead  by  felony,  or  by  mis- 
chance ;  or  to  see  the  burnings  and  the  wounds,  and  the  other  felonies, 
that  is  to  say,  every  one  in  his  bailiwick ;  and  to  see  treasure  trove 
and  wrecks  of  the  sea,  and  to  take  the  acknowledgments  of  felony, 
*1211  ^^^  ^  ^^^  ^^^  abjuration  to  flyers  to  '^sanctuary,  and  to  taie 
-I  the  inquests  of  felonies  happening  within  their  bailiwicks." 
Again,  at  page  42,  it  is  stated:  "Also,  thev  used  to  inquire  of  burn- 
ings, and  who  put  to  the  fire,  and  how ;  and  whether  it  were  by  felony 
or  mischance;  and  if  of  felony,  of  whose  felony,  and  who  were  the 
principal,  and  who  the  accessaries,  and  who  were  the  threateners 
thereof."  [Blackburn,  J. — Can  you  produce  any  reported  instance 
of  an  inquest  held  on  a  fire  by  a  coroner?]  No  such  instance  has 
been  discovered;  probably  bemuse  coroners,  since  the  creation  of 
justices  of  the  peace  by  stat.  1  Edw.  8,  c.  16,  allowed  the  justices  to 
exercise  their  functions  in  this  respect.  Mere  disuse,  however,  would 
not  deprive  the  coroners  of  their  jurisdiction.  The  next  authority  in 
point  of  time  is  Bracton,  who,  in  lib.  3,  folio  121,  cap.  6,  "  De  officio 
ooronatorum  aopri  homicidium,"  oays^  "Cumautem  oontangat  homi- 
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cidium  fieri  quandoqne  in  domibus,  quandoqne  in  yillis,  qnflndoque 
in  yicisy  qaandoqae  in  oampis  extri  villam,  et  etiam  in  nemoribus,  et 
ad  ooronatores  pertineat  de  hujusmodi  occisis  cognoscere  et  de  inter- 
fecfcore,  quia  ille  fuerit»  si  nesciatar,  diligentem  faoere  inquisitionem : 
ideo  bonum  est  yidere  quale  sit  eorum  officium  in  hfio  parte.  Est 
igitur  eorum  officium  qu6d  quim  cito  habuerint  mandatum  a  ballivo 
domini  regis,  vel  a  probis  hominibus  illius  patrias :  accedere  debent 
ad  occisos  vel  vulneratos,  sive  ad  submersos  vel  subito  mortuos,  et  ad 
domorum  fraotiones,  et  ad  locum  ubi  dicitur  thesaurum  fuisse  inven* 
turn,  et  hoc  facere  debent  statim  et  sine  morfi  aliqufi."  So  Fleta,  lib 
1.  c.  18,  §  5,  D.  20  (ed.  1647,  by  Selden),  *'  De  coronatoribua,"  writes, 
'^Imprimis  fiaeliter  pradsentent  de  omnibus  murdris,  homicidiis,  felo- 
niis,  per  quern,  quando,  et  ubi,  in  terr&  videlicet,  vel  in  aqufi,  bosco, 
placio,  vet  raarisco,  *vel  in  villd»  vel  eztri."  Of  the  work  of  r^inA 
Fleta,  Reeve  (History  of  the  English  Law,  vol.  2,  p.  279  (ed.  >■  ^^^ 
2),)  says,  that  it  is  "a  treatise  upon  the  whole  law,  as  it  stood  at  the 
time  this  author  wrote,"  and  that  he  "  followed  Bracton  in  the  manner 
and  matter  of"  the  work,  having  adopted  his  plan,  and,  in  many 
instances,  transcribed  whole  paees  from  him.  ^*  He  did  not,  however, 
confine  himself  to  Bracton  as  his  sole  guide,  but  had  also  an  eye  to 
Glanville.  Many  obscure  passages  in  those  writers  are  illustrate  by 
Fleta."  Again,  in  Britton,  c.  1,  sect.  8,  p.  11  (Kelbam's  translation, 
1762),  it  is  said:  ''Also,  it  is  our  pleasure,  that  as  soon  as  any  felony 
or  misadventure  has  happened,  or  treasure  be  found  designedly  con- 
cealed underground,  or  in  case  of  the  rape  of  women,  or  of  the  break- 
ing of  our  prison,  or  of  a  man  wounded  almost  to  death,  or  of  other 
accident  happening,  that  the  coroner,  as  soon  as  ever  he  has  notice  of 
it,  issue  his  precept  to  the  sheriff  or  the  bailiff  of  the  place  where 
the  accident  happened,  that  at  a  certain  day  he  cause  to  appear  before 
him  at  the  place  where  the  accident  happened,  the  four  adjacent  town- 
ships, and  more  if  need  be,  by  whom  he  may  inquire  of  the  truth  of 
the  casualty."  And,  in  sect.  82  of  the  same  chapter,  p.  26:  *'And 
whereas  we  have  declared  above,  that  coroners  ought  to  make  enrol- 
ments of  appeals  of  felonies,  of  the  death  of  a  man;  let  them  have 
the  like  power  in  appeals  of  rape,  robbery,  larceny,  and  in  appeals  of 
every  other  kind  oi  felony."  These  authorities  show  that  Lord  Coke 
did  not  accurately  state  the  law  when  he  laid  down,  in  4  Inst  271, 
that  "  the  coroner  can  inquire  of  no  felony  but  of  the  death  of  man, 
and  that  super  visum  corporis."  [Blackburn,  J.— In  the  Liber  Assi^ 
sarum,  27  £dw.  8,  fol.  141,  pi.  65,  it  was  held  that  the  coroner  has  no 
*power  to  entertain  any  indictment  except  super  visum  corpo-  r«i()q 
ns.  And  in  Yearb.  85  H.  6,  pi.  88,  [B],  fol.  27,  the  law  is  ■•  ^^^ 
stated  to  the  like  effect  as  to  all  coroners,  except  those  in  Northum- 
herland,  by  the  custom  of  which  county  the  coroners  may  take  cog- 
nisance of  all  felonies.]  In  Garnett  v.  Ferrand,  6  B.  &  C.  611,  620, 
(£.  C.  L.  B.  vol.  18),  Bayley,  J.,  said,  "  At  common  law  the  coroner 
had  power  to  hear  and  determine  felonies,"  "  therefore  his  Court  was 
analogous  to  the  ordinary  Courts  of  law,  but  his  powers  were 
abridged  by  Mag.  Car.  c.  17."  At  page  82  of  Jervis  on  the  Office  of 
Coroners,  the  author  says :  ''  It  would  seem,  from  the  statute  de  officio 
coronatoris,  that  the  authority  of  coroners  with  respect  to  felony  was 
not  limited  to  inquests  of  death  only ;  for  by  that  sti^tute  they  are 
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4ineoied  to  ioquire  of  lipe«k<ere  of  homes;  aad  Britton,  in  his  para* 
phrase  upon  that  stetote,  treats  of  their  dotj  with  refereaee  to  inqui- 
ries concerning  rape  and  prison-breaoh.  It  is,  howoTer,  said,  and 
anpported  by  great  authority,  that  ooroneis  haTe  no  power  ex  oi&cio 
lo  inquire  of  any  felony,  but  only  of  the  death  of  a  man  upon  a  view, 
and  cannot  take  an  indictmeirt  in  any  other  ease.  But  this  is  doubted 
by  Hawkins,  who  contends  that  coroners  may  still,  if  they  please, 
inquire  of  rape,  prison*breach|  and  house^breaidngy  their  powers  ia 
that  respect  noTcr  having  been  expressly  taken  from  them.  For  the 
maintenance  of  this  opinion  he  relies  upon  the  express  words  of  the 
etaitute  de  officio  coronatoris,  and  upon  the  comm^itary  of  Krittoa 
before  alluded  to,  and  areues,  that  the  authorities,  27  Ass.  66  and  85 
fi.  6,  pi.  27  h,{a)  upon  which  the  contrary  doctrine  is  founded,  do  not 
^1241  ^^^^V  i^Bol^e  ^he  point,  this  question  having  *there  arisen 
^  incidentally  merely,  and  by  way  of  argument,  upon  a  collateral 
discussion."  Hawkins's  is  the  b^;ter  opinion.  The  coroner  still  has 
the  larger  jurisdiction  which  that  writer  assigns  to  him.  Magna 
<?harta,  c.  17,  did  not^  as  Lord  Ooke  erroneously  supposes,  take  it 
away.  It  is  thereby  enacted,  *'  Nullus  vice-comes  constabularius  coro- 
'jiator  vel  alii  Ballivi  nostri  teneant  placita  ooron»  nostm."  Bat  the 
pleas  of  the  crown  there  intended  ave  matters  in  which  there  is  both 
accusation  and  answer  bv  the  accused,  neither  of  which  takes  place 
oa  an  inquisition  before  the  coroner.  The  inquisition  does  not  become 
-an  indictment  until  it  is  signed  and  returned.  [Blaokbubn,  J. — 
Jiaes  not  the  fact,  that  no  trace  of  the  exercise  by  the  coroner  of  the 
jurisdiction  for  which  you  contend  can  be  discovered,  tend  to  show 
mat  cap.  17  of  Magna  Charta,  which  is  certainly  capable  of  such  a 
^oonetruction,  took  it  away  ?]  As  has  been  already  observed,  mere 
^desuetude  would  not  do  away  with  the  jurisdiction,  nor  can  that  ctr- 
^oumstance  afteot  the  construction  of  the  statute.  [Wiohtmait,  J.*-* 
Could  the  coroner  take  any  fee  for  holding  an  inquest  on  a  fire?] 
Probably  not;  but  when  the  office  was  first  created,  he  could  take  no 
^ees  at  all.  {b) 

JfelUsh  and  Feamley,  oontrA.— The  question  is  concluded  by  author- 
^.  Ooke,  Hale,  and  all  subsequent  writers  on  the  subject^  except 
Hawldns,  are  clearly  of  opinion  that  a  coroner  has  no  jurisdiction  to 
inquire  into  anvthing  except  the  death  of  man,  and  that  super  visum 
^corporis.  Lord  Coke,  in  his  comment  on  cap.  17  of  Magna  CSharta, 
*1261  ^^^^^7.  i^pl^^  ^hat,  in  his  opinion,  the  ^coroner  had  no  further 
<  J  jurisdiction,  even  before  that  statute.  His  worda  are:(c) 
/'But  what  authorhy  had  the  sheriiTe  in  pleas  of  the  Crown  before 
this  statute  ?  This  appeareth  by  Glanville,  that  the  sherifie  in  the  toam 
-(for  that  is  to  be  intended)  held  plea  of  theft,  for  he  saith ;  excipitv 
orimen  furti,  quod  ad  vice-comitem  pertinet,  et  in  comitatibus  placi- 
•tatar ;  but  he  may  inquire  of  all  felonies  by  the  common  law,  except 
Che  death  of  man.  And  what  authority  had  the  coroner  ?  The  aame 
authority  he  now  hath,  in  case  when  any  man  come  to  violent,  or 
uatimdy  death,  super  visum  corporis,  Ac    Abjuraliona  and  outlaw- 
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jita,  ftc,  ttppeales  of  detih  br  bill,  kc.  ^Hiis  atttbority  of  ifae  eoronef, 
TiZn  ibe  coroner  solely  to  take  an  indictment,  super  TiBum  corporis ; 
md  to  take  an  appeale,  and  to  enter  tbe  appeale,  and  tbe  count  remain- 
efch  io  tbis  day.  Bnt  be  can  proceed  no  further,  either  upon  the 
indietment,  or  appeale,  but  to  deliver  them  over  to  tbe  justices.  And 
AoB  is  saved  to  tbem  by  the  statute  of  W.  1,  c.  10^  And  this  appear- 
ed by  all  our  old  books,  book  cases  and  continnall  experience." 
There  is  sonse  diiEculty  in  distinguishing  between  the  ancient  juris- 
diction of  the  coroner  in  appeals  and  in  indictments.  The  probability, 
however,  is,  that  appeals  were  not  brought  in  the  Court  of  the  coroner, 
but  in  the  county  Court,  which  was  distinct  from  it,  and  of  which 
both  the  sheriff  and  the  eoroner  were  members ;  and  that  in  the  county 
Court  appeals  of  all  other  felonies  than  the  death  of  a  man  were  taken 
before  the  sheriff;  and  appeals  of  felonies  relating  to  the  death  of  a 
man,  before  the  coroner.  Inquests  on  the  dead,  on  the  other  hand, 
were  taken  in  the  coroner's  separate  Court  only.  It  is  also  extremely 
^doubtful  whether  or  not,  in  appeals  of  felony,  the  coroner  was  r«i  aa 
assisted  by  a  jury.  The  statute  de  officio  coronatoris,  4  Ed.  1,  ^  ^ 
statute  2,  perhaps  leaves  it  an  open  question  whether  the  coroner 
anciently  had  the  jurisdiction  contended  for  by  the  other  side.  Bat 
that  statute  is  a  mere  abridgment  of  so  much  of  Bracton's  work  as 
treats  of  the  coroner's  jurisdiction ;  and  Bracton  nowhere  says  that 
he  has  jurisdiction  to  inquire  as  to  the  burnings  of  houses.  Appa- 
rently, therefore,  the  coroner,  in  Henry  m/s  time,  had  no  such  juris- 
diction.  It  is  true  that  Bracton,  in  the  passage  cited  on  the  other 
side,  says  that  the  coroner  is  to  go  ''ad  domorum  firactiones,"  as  well 
as  to  people  dead  or  wounded ;  but  it  is  dearly  meant  that  he  is  to  go 
there  merely  in  order  to  see  if  a  death  has  been  thereby  caused ;  and 
that  he  is  to  hold  an  inquiry,  only  *^  de  homine  ooeiso,''  if,  when  he 
gets  to  the  spot,  he  finds  that  a  man  has  been  killed.  The  same 
author,  lib.  8,  folio  122,  c.  7,  ''De  officio  coronatorum  in  raptu  vir- 
ginum,**  shows  that  the  coroner's  jurisdicdon  in  that  respect  is  limited 
to  hearing  an  appeal,  and  that  he  is  not  to  hold  an  inquest.  Th^ 
jurisdiction  is  founded,  only,  ''si  quis  s[b  sliqufi  de  raptu  fuerit 
appeliatus,  et  &otuin  recens  fuerit  */'  in  which  case  '^  attachietur  appel- 
latua^'  Of  the  same  nature  is  the  coroner's  jurisdiction  "de  pace  et 
plagis;*'  as  appears  from  the  following  cap.  8.  ''Si  quis  de  pace 
et  plagis  fuerit  appeliatus,'*  "si  plaga  mortalis  fuerit,  et  appel* 
ktns  inveniatur,  statim  capiatur,  et  captus  detineatur,  donee  scia* 
lor  utriKn  vulnus*  convalescere  possit  vel  noc,  si  autem  non  et 
moriatur,  appel'lati  retineantur  in  prisonS.  fii  autem  convalescat, 
attachietur  appeliatus."  And  in  lib.  III.,  fol.  146,  cap.  27, 
where  the  author  treats  ^De  appello  de  imqu&  cumbustione,"  a 
similar  course  of  procedure  is  laid  down.  He  says,  '^  Si  quis" 
*^fledes  alienas  nequiter  combusserit,  et  fugerit,  si  sit  qui  rt-tqn 
aocuset,  et  sequatur,  procedature  contrft  ipsmn  siout  de  alifi  ^ 
Monii;  si  non,  tunc  inquiratnr  Veritas  in  adventu  justitiariorum.*' 
Ileta,  who  in  other  respects  agrees  with  Bracton,  omits  to  mention  a 
visit  ad  donorom  fractiones  as  part  of  the  coroner's  duty.  Britton^ 
is  a  very  brief  work,  and  not  of  such  authority  as  the  others..  Its 
language  is  wider,  but  states  the  law  too  loosely  i^nd  generally.  The 
Mirror  of  Jnsfticesis  of  no  authority  whatever.    It  is  not  even  known 
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with  certainty  when  it  was  written ;  and  it  is  very  probably  a  tr^tiae 
on  the  laws  of  the  Saxons.  The  book  contains  so  many  gross  inac- 
curacies relating  to  the  jurisdiction  of  coroners,  that  no  one  passage 
in  it  can  be  considered  more  reliable  than  another.  For  instance,  m 
the  chapter  from  which  the  other  side  have  made  citations,  cap.  1, 
sect.  18  (Hughes's  translation,  ed.  1768),  it  is  said,  at  p.  41,  that  if  a  man 
be  killea  by  false  judgment,  the  jury  of  the  coroners  are  to  "  declare 
who  were  the  judges,  who  the  officers  to  form  the  judgment  and  who 
accessaries,  and  if  of  false  witnesses,  who  were  they,  and  the  jurors." 
Again,  from  the  enumeration,  at  p.  42,  of  the  different  kinds  of 
accessaries,  it  appears  that  the  coroner,  according  to  the  author,  was 
to  inquire  of  accessaries  after,  as  well  as  before,  the  fact.  On  the 
same  page  occurs  the  statement  that  "  Coroners  also  ought  to  make 
their  views  of  sodomies,  and  of  monstrous  births  of  children,  who  have 
nothing  of  humanity,  or  who  have  more  of  other  creatures  than  of 
roan."  These  passages  are  sufficient  to  show  that  the  statement  which 
follows,  that  coroners  "used  to  inquire  of  burnings,  and  who  put  to 
the  fire,  and  how,"  is  one  to  which  not  the  smallest  authority  can 
*1 281  ^^^^^*  ^^^  statute  of  *Marlebridge,  52  H.  8,  c.  24,  enacts  as 
-I  follows :  ''Justioiarii  itinerantes  de  c»tero  non  amercient  villatas 
in  itinere  suo,  eo  quod  singuli  duodecim  annorum  non  venerint  coram 
vice-comitibus  et  coronatoribus,  ad  inquisitiones  de  roberiis,  et  incen- 
diis,  et  aliis  ad  coronam  spectantibus  faciend' ;  dum  tamen  de  villatis 
illis  venerint  sufficientes,  per  quos  hujusmodi  inq^uisitiones  plend  fieri 

Sossint:  exceptis  inquisitionibus  de  mortehominis  faciend',  ubi  omnes 
uodecim  annorum  venire  debent,  nisi  rationabilem  habeant  causam 
absentias  sue."  Lord  Coke,  commenting  on  this  statute,  mentions,  as 
one  of  the  mischiefs  which  it  was  passed  to  prevent,(a)  "  That  when 
robbery,  burning  of  houses,  homicide,  or  other  felony,  was  done,  the 
sheriffe,  for  so  much  as  pertained  to  him,  or  the  coroner  in  case  of  the 
death  of  man,  would  summon  many  townships,  and  sometimes  a  whole 
hundred,  where  twelve  would  serve  to  make  inquiry."  And  this 
construction,  reddendo  singula  singulis,  has  always  been  put  upon  the 
statute.  Again,  bv  the  Articuli  super  chartas,  28  Edw.  1,  c.  8,  it  is 
enacted,  that(i)  ''  rur  ceo  que  avant  ces  heures  mults  des  felonies  faits 
dedeins  la  vierge  ount  estre  depunies,  pur  ceo  que  les  coroners  de 

Says  ne  soient  pas  entermis  denquirer  des  tiels  maners  des  felonies 
edeins  la  vierge :"  ''  ordeine  est,  que  desormes  in  case  de  mort  de 
home,  ou  office  de  coroner  appent  as  viewes,  et  enquests  de  ceo  {aire, 
soit  maund  al  coroner  del  pays,  que  ensemblement  ove  le  coroner  del 
hostel  le  roy  face  loffice  que  appent,  et  le  metter  en  roUe."  Lord 
Coke,  in  a  note  to  this  passage,  says :  "  This  is  understood  of  felonies 
of  the  death  of  man ;  for  the  inquiry  of  that  felony  belongs  to  the 
*1291  ^^^^  *^^  ^^  coroner  of  the  vierge,  and  so  it  is"  "in  this  Act 
^  explained,  office  del  coroner  appent  a  viewes  et  enquests  de  ceo 
faire."  Ag:ain,  in  4  Inst.  271,  Lord  Coke  says :  ^'  As  the  sherif  in  his 
toum  may  inquire  of  all  felonies  by  the  common  law,  saving  of  death 
of  man,  so  the  coroner  can  inquire  of  no  felony  but  of  the  death  of 
man,  and  that  super  visum  corporis:  he  shall  also  inauire  of  the 
escape  of  the  murderer,  of  treasure  trove,  deodands,  and  wrecks  of 

(«)  %  Init.  147. 

(6)  Lord  Cok«'i  ipdluig  if  foUow«d  in  this  citation. 
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the  sea."  To  tbe  same  effect  is  the  statement  by  Stannford,  in  "  Leg 
Plees  del  Ooron,"  61  H.:  "Cest  estatut"  (de  officio  coronatoris) 
''  quannt  al  inquisition  a  prender,  extenda  soy  totalement  sur  raort 
person,  per  qne  semble  qne  le  coroner  ne  pent  inquerer  daater  felony, 
forsqae  de  mort  d'bomme."  The  author  adds,  that  Britton,  in  fol.  S 
of  his  work,  had  expressed  the  contrary  opinion  ^'  Que  il  peut  inquirer 
de  rape  de  femme,  et  de  debruser  de  prison,  queux  sont  auter  felonies, 
qae  nest  morte  d'homme."  To  these  authorities  may  be  added  that 
of  Hale,  who,  in  his  Pleas  of  the  Crown,  vol.  2,  p.  56  (ed.  1800,  by 
]X)gherty ),  says :  '^  For  inquisitions.  Regularly  the  coroner  hath  no 
power  to  take  inquisitions,  but  touching  the  death  of  a  man  and  per- 
sons subito  mortuis,  and  some  special  incidents  thereunto."  So  again, 
at  page  05 :  "1.  By  what  hath  been  before  said  it  appears,  that  the 
coroner  hatb  power  to  take  an  inquisition  of  felony  of  the  death  of  a 
man,  and  likewise  of  certain  incidents  thereunto.  1.  Of  accessaries 
before  tbe  fact,  but  not  of  accessaries  after.  2.  Of  the  escape  of  the 
manslayer,  that  thereupon  the  township  may  be  amerced,  which  is 
farther  confirmed  by  stat.  3  H.  7,  c.  1.  8.  Of  his  flight.  4.  Of  bis 
goods  and  chattels.  But  he  hath  no  power  to  take  an  inquisition  of 
any  other  felony,  though  in  some  cases  he  hath  *  power  to  take  tai  qa 
appeals  of  other  matters,  as  shall  be  said  hereafter.  2  Co.  *- 
Instit  p.  82.  Only  by  custom  in  Northumberland  the  coroner  hath 
power  to  inquire  oi  other  felonies."  "  But  it  is  said  that  he  may  take 
the  confession  of  him  that  breaks  prison,  and  upon  his  record  thereof 
the  party  shall  be  hanged." 

"  2.  But  although  he  has  power  to  take  an  inquisition  touching  the 
death  of  a  man,  it  must  be  super  visum  corporis,  and  not  otherwise." 
So  in  Com.  Dig.  tit.  *'  Officer,^'  "  Coroner;'  (G.  5.),  headed  "  Jurisdio- 
tion  of  the  Coroner.  To  take  an  appeal,  &c.,"  it  is  said :  **  He  has 
jurisdiction  with  the  sheriff  to  take  an  appeal  of  robbery,  or  other 
felony,  in  the  same  county,  in  the  County  Court:  by  the  stat.  8  H.  7, 
1."  But  in  the  subsequent  article  (0. 11),  headed,  ''To  take  an  indict- 
ment," it  is  stated,  "  That  the  coroner,  notwithstanding  Magna  Charta, 
c.  17,  may  take  an  indictment  upon  the  death  of  a  man.  2  Inst.  82. 
But  only  upon  the  death  of  a  man,  not  for  other  felony.  4  Inst.  271. 
And  this  shall  be,  super  visum  corporis,  otherwise  it  is  void.  4  Inst. 
271.  H.  P.  C.  170.  [WiGHTMAN,  J.— In  Bac.  Abr.  tit.  "  Coroners;' 
(C),  sub.  fin.,  is  this  statement:  ^'According  to  some  opinions, a  coro- 
ner ex  ofllcio  hath  no  power  to  take  an  indictment,  except  of  tbe 
death  of  a  noian."  And,  in  the  marginal  note  to  that  passage,  "  With- 
out custom  he  hath  no  authority  to  take  any  inquisition  other  than 
on  death."]  That  statement  is  in  conformity  with  the  other  authori- 
ties which  have  been  cited,  most  of  which  are  there  referred  to. 

(They  were  then  stopped.) 

CocxBURN,  C.  J.— 1  am  of  opinion  that  this  rule  must  be  made 
absolute,  for  that  a  coroner  acts  beyond  *the  proper  limits  of  r«i3i 
his  office  and  jurisdiction  in  holding  an  inquest  upon  a  fire.  *- 
We  have  the  authority  of  three  of  the  very  greatest  expositors  of  the 
law  of  England,  to  the  effect  that  the  power  of  a  coroner  to  hold 
inquests  is  limited  to  cases  of  homicide,  or  violent  death,  and  that  the 
inquest  must  be  held  super  visum  corporis.  This  is  clearly  laid  down 
both  by  Lord  Coke  and  by  Lord  Hale,  in  the  plainest  terms ;  and  la 
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•doptod  by  Cbief  Baixm  Oonyiis  wiAaat  fhe  expression  of  tlw 
«liglitest  doubt  <m  the  sabjeet.  In  the  abeenee  of  an  express  enact- 
ment (o  the  contrary,  these  authorities  are  amply  sufficient  to  show 
that  a  coroner  does  not  possess  the  jurisdiction  which  has  been  con* 
tended  for.  BesideSp  tfa^  appears  to  have  been,  from  the  time  of 
Sdward  I.,  certainly,  if  not  from  an  earlier  period,  down  to  within 
the  last  few  years,  a  uniform  abstinence  by  coroners  from  the  exercise 
of  such  a  jurisdiction.  Had  its  exercise  formed  part  of  their  duties, 
they  would  smely  not  have  allowed  it  thus  to  &11  into  abeyance. 
Independently  of  tiiese  considerations,  the  Acts  of  the  Legislature 
from  time  to  time,  with  reference  to  coroners,  must  be  regarded  as,  to 
aome  extent,  fm  exposition  of  the  law  on  the  subject  For  instance, 
coroners  were  at  first  prohibited  from  taking  fees ;  but  in  process  of 
lime,  when  men  of  lower  position  than  had  theretofore  been  the  case, 
eame  to  fill  the  office,  the  Legislature,  by  several  statutes,  commencing 
with  Stat.  &  H.  7,  o.  1,  provided  for  their  remuneration  by  fees.  In 
each  of  these  statutes  (a)  the  fees  authorized  to  be  taken  are  limited 
to  cases  of  inquests  on  the  view  of  a  dead  body.  Hence  it  may  be 
*1821  ^'^^^^^  ^^'  ^^  ^^^  opinion  of  the  Legislature,  coroners  *poS' 

-'  sesaed  no  jurisdiction  to  hold  any  other  inquests :  for  otherwise 
it  is  reasonable  to  suppose  that  Parliament  would  have  permitted  them 
to  take  fees  in  cases  of  arson,  for  instance,  as  well  as  in  cases  of  death. 
The  only  difficulty  arises  upon  the  statute  de  officio  coronatoris,  and 
the  passages  in  Jbradon  and  Britton  which  have  been  referred  to. 
The  statute  in  question  says  that  the  coroner  is  to  go,  not  only  to  the 
places  where  any  are  slain,  or  suddenly  dead  or  wounded,  but  also 
*'  where  houses  are  broken."  This  might  seem  to  imply  that  he  is  to 
hold  inquests  in  cases  of  burglary  and  house-breaking.  Mr.  MelliA 
iias  howevw,  I  tiiink,  removed  this  difficulty  by  showing  that  the 
statute  was  more  or  less  an  abridgment  of  tne  common  law  on  liie 
snbjeot,  as  propounded  by  Bracton ;  for  on  reference  to  that  author 
we  find  that  when  he  says  that  the  coroners  "  accedere  debent  ad** 
''domorum  fractiones"  he  has  in  his  mind  either  a  case  of  appeal,  or 
the  case  of  an  inquest  to  be  held  upon  the  body  of  a  man  killed  when 
the  house  was  broken  into.  I  think,  also,  that  Mr.  Mellish  has  satis- 
&ctorily  explained  the  meaning  of  the  statute  of  Marlebridge»  52  H« 
8,  c.  24,  so  far  as  language  so  obsoure  is  eapable  of  explanation.  I  do 
not  say  that  the  question  is  altogether  free  fiK>m  difficulty ;  but  when 
we  find  that,  from  the  time  o(  Sdward  I.  to  the  present,  the  alleged 
jurisdiction  has  never  been  exercised;  that  the  contemporaneous 
exposition  of  stat.  4  E.  1,  stat.  %  is  consistent  with  its  non-exercise ; 
and  that  great  authorities,  Hawkins  alone  excepted,  are  unanimously 
against  its  existence ;  I  think  that  our  course  is  clear,  to  the  decision 
that  the  jurisdiction  never  did  exist  I  give  no  opinion  whether  or 
not  it  is  desirable  that  coroners  should  have  such  a  jurisdiction.  That 
is  a  question  £br  the  Legislature,  not  for  us,  to  determine. 
*1SS1      ^  WiOHTM AK,  X — The  question  before  us  is  one  of  very  general 

J  importance ;  and  as  I  understand  that  it  has  become  the  prao- 
tioe  of  late  years  to  hold  inquests  in  like  cases,  and  it  does  not  appear 
tint  Aere  ms  ever  been  an  express  decision  on  the  point,  I  could  nave 
visbed  for  more  time  to  look  closely  into  the  aixiborities,  but  for  the  dear 

w .   '     •    («)  8ee  tiMM  ttotiilBs  «niim«raled  ia  Bm.  Abu.,  tit.  "^  Conmtr§^'  (fly- 
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opinion  wliick. die  Iiord  OkM  Juirtioe  hu  ^ocpraBBeili  and  with  wfaicAi 
I  am  disposed  to  agree.  Whatever  the  original  jorisdiction  of  the 
ooroner  may  have  been,  it  was,  clearly,  very  considerably  limited  by 
JCagaa  Obarta»  e.  17,  and  has  been,  since  the  siatnte  <ie  officio  corona- 
tori%  confined  to  the  matters  therein  mentioned;  the  principal  of 
which  is  the  holding  inqnesls  on  the  death  .(^  man  snper  visum  cor- 

toris,  and  the  remainder  of  wfaioh  most  have  reference  not  to  inqnesls 
at  to  af^wala.  The  principal  groand  upon  which  I  rely  is  that, 
since  that  statate,  ^lere  has  been,  till  quite  recently,  no  recorded 
instance  of  an  exercise  bv  a  coroner  of  the  jurisdiction  now  attempted 
t»  be  established.  Lord  Coke,  in  2  Inst.  82,  where  he  contrasts  the 
power  of  the  sheriff  and  of  the  ooroner,  gives  a  precise  opinion  that 
dtt  latter  has  no  auUiority  to  hoki  any  otlier  inquest  than  one  on  a 
death,  and  that  super  visum  cerDoris.  This  opinion  is  fortified  by 
the  very  high  authority  of  Lord  Hale.  It  is  true  that  there  is  a 
dietum  to  the  contrary  in  Hawk.  P.  C,  Lib.  ii.,  c.  9,  sect.  21,  p.  79 
(ed  1824,  by  Curwood),  where  it  is  said,  ''This  statute"  de  officb 
eoroaatoris)  "  bdng  wholly  directory,  and  in  aArmance  of  the  ccHtt- 
men  law,  doth  neither  restrain  tiie  coroner  from  any  branch  of  bis 
power,  nor  excuse  him  from  the  execution  of  any  part  of  his  duty, 
sot  mentioned  in  it,  which  was  incident  to  his  office  before ;  and  from 
hence  it^  follows,  that  though  *the  statute  mention  only  bis  r^^-t  oa 
tddng  inquiries  of  the  death  of  persons  slain  or  drowned,  ^ 
or  suddenly  dead ;  yet  he  may  and  ought  to  inquire  of  ^e  death  of 
all  persons  whatsoever  who  die  in  prison,  Ac."  Again,  in  sect.  86 
of  the  same  chapter,  p.  88,  the  same  author  says :  '^  It  is  expressly 
said  in  some  books  that  a  ooroner  hath  no  power  ex  officio  to 
iaquire  d  any  felony,  but  only  of  the  death  of  a  roan  upon  view. 
And  both  Staundford  and  Hale  seem  to  speak  doubtfully  of  l^is  matter 
•pon  the  authority  of  those  books;  and  Sir  Edward  Coke  seems 
ttcpressly  to  deelare  his  opinion,  that  a  coroner  hath  no  power  to  take 
an  indictment  in  any  other  cue.  Yet  siaoe  it  is  expressly  declared 
by  the  above  mentioned  statute"  (de  officio  coronatoris)  *'  that  a  coroner 
enght  to  inquire  of  the  breakers  of  houses ;  and  it  is  said  by  Britton 
thtt  he  may  inquire  of  rape,  and  of  the  breach  of  a  prison ;  and  such 
lower  hath  never  been  expressly  taken  from  him ;  it  seems  hard  to 
mj  that  be  may  not  still  make  audi  inquiries,  if  he  please."  "As  to 
4he  authority  of  27  Ass.  65  and  86  H.  6,  pi.  27  b,<a)  which  are  cited 
for  the  maintenance  of  the  contrary  opinion,  it  may  be  answered  that 
this  point  is  not  resolved  in  either  of  those  books,  but  only  spoken  of 
incidentally:  for  the  very  point  resolved  in  the  Book  of  Assizes  seems 
to  be  no  more  than  this,  that  a  ooroner  hath  no  power  to  take  an 
indictment  of  an  accessary  after  the  fact ;  and  that  which  is  said  in 
the  Year  Book  of  H.  6  concerning  this  matter,  is  only  brought  in  by 
way  of  argamoit  oomceraing  a  point  <ii  a  quite  different  nature." 
-These  passages,  howetrer,  amount  to  no  mere  thim  an  expression  of 
opinion,  based,  upon  a  comparison  of  the  ancient  authorities ;  r»n  og 
which,  it  must  be  remembered,  are  ^always  obscure  and  often  ^ 
vague.  The  best  guide  to  the  discovery  of  the  duties  of  an  ancient 
office  is  custom ;  and  in  the  present  case  the  custom  is  opposed  to  the 

(a)  App«rentl/  a  misprint  for  pi.  3S  [B]. 
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exiatenoe  of  any  suoli  jurisdiction  as  that  whioli  has  been  claimed 
before  us  for  the  coroner. 

(Cboupton,  J.,  had  left  the  Court.) 

Blackburn,  J. — I  am  of  the  same  opinion.  We  are  called  upon 
to  prohibit  the  coroner  from  further  holding  this  inq^uest ;  on  the 
ground  that,  in  holding  it,  he  is  acting  beyond  his  jurisdiction.  As  to 
the  question  whether  this  is  a  case  in  which  prohibition  lies,  I  think 
it  sufficiently  appeared^  in  the  course  of  the  argument,  that  it  is.  The 
question,  then,  is,  has  the  coroner  this  particular  jurisdiction  ?  It  is 
said  that  he  has  it  at  common  law ;  and  that  his  common-law  powers 
in  this  respect  were  left  untouched  by  Magna  Charta.  Now  there  are 
two  methods  of  showing  that  a  jurisdiction  exists  at  common  law; 
namely,  either  by  proof  that  it  has  been  actually  exercised,  or  by  the  cita* 
tion  of  passages  from  leading  authorities,  decidedly  asserting  its  exist- 
ence. But  in  the  present  case  not  only  can  no  instance  of  the  exercise 
in  fact  of  the  jurisdiction  in  question  be  adduced,  but  Coke,  Hale,  and 
Comyns,  following  Staundford,  a  great  authority  on  such  a  point,  all 
agree  that  the  coroner  can  hold  no  other  inquest  than  that  on  yiew 
of  a  dead  body.  The  only  two  recorded  instances  in  which  a  coroner 
has  exercised  any  other  jurisdiction  were,  both  of  them,  cases  in  the 
city  of  London ;  brought  in  the  Court  of  the  sheriff  and  coroner  by 
way  of  appeal,  and  not  before  the  coroner  alone  by  way  of  inquisition. 
*1S61  Mellish  has  explained  *the  distinction  between  the  Court 

^  of  the  coroner  alone  and  that  composed  of  the  sheriff  and  the 
coroner  together.  On  the  other  band,  we  find  that,  in  a  case  reported 
in  the  Book  of  Assizes,  27  E.  8,  fol.  141,  pi.  56,  this  Court  sent  back 
an  indictment  forwarded  to  it  by  the  coroner :  giving  as  a  reason, 
according  to  the  report,  that  a  coroner  cannot  hold  an  inquest,  except 
on  a  dead  bodjr,  unless  by  special  writ  directed  to  him  for  the  purpose. 
The  law  is  plainly  laid  dfown  to  the  same  effect  in  Yearb.  85  H.  6,  pL 
83  [B],  fol.  27.  The  obscure  and  difficult  passages  which  have  been 
cited  to  us  from  The  Mirror,  Britton,  Braoton,  and  Fleta  are  not  suffi- 
cient to  show  that  a  coroner  ever  had  jurisdiction  to  hold  an  inquest 
on  a  fire.  But,  even  if  he  had  it  at  one  time,  the  authority  of  Hale, 
Coke,  and  Comyns,  fortified  by  the  general  custom  of  the  office,  is 
strong  to  show  that  it  was  taken  away,  at  all  events,  by  Magna  Charta. 
It  is  true  that  it  would  not  be  abrogated  by  mere  non-user;  but  when 
the  non-user  has  prevailed  for  many  hundred  years  a  strong  presump- 
tion is  afforded  thereby  against  the  existence  at  any  time  of  tnat  which 
has  been  thus  in  disuse.  My  brother  Crompton  authorized  me  to  say 
that,  although  the  statute  de  officio  coronatoris  at  first  raised  a  doubt 
in  his  mind,  he  is  satisfied  with  Mr.  Mellish's  explanation  of  it,  and 
now  agrees  in  the  view  which  has  been  express^. 

CocEBUBN,  C.  J. — If  we  did  not  state  our  opinion  sufficiently 
during  the  argument,  I  wish  to  add  that  we  entertain  no  doubt  but 
that  a  prohibition  may  issue  to  a  Court  exercising  criminal  jurisdic- 
tion as  well  as  to  a  civil  Court  Bule  absolute. 
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FISHER    Hay  29 ;  June  12.  >•  io< 

A  eoitmer  has  no  power,  after  holding  an  inquest  inper  visnm  corporis  and  recording 
the  rerdict,  to  hold  a  second  like  inqoest,  mero  motn,  on  the  same  body  ;  the  first  not  haying 
been  qoasbed,  and  no  writ  of  melins  inqoirendom  having  been  awarded. 

C.  B.  Kennedy,  on  May  29th,  moved  for  and  obtained  a  rule 
calling  on  John  Birt  Davies,  Esq.,  the  coroner  for  the  borough  of 
Birmingham,  to  show  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  this  Court  all  inquisitions  taken  before  him  on  the 
body  of  Emma  Stafford. 

It  appeared,  from  the  affidavits  on  which  the  rule  was  obtained, 
that  there  had  been  two  ina  uisitions  held  on  the  body  of  the  said 
Emma  Stafford ;  and  that,  unaer  the  first  of  them,  the  jury  found  that 
she  had  died  from  natural  causes;  but,  under  the  second,  a  verdict  of 
wilful  murder  was  returned  against  the  defendants  White  and  Fisher, 
who  were  committed  to  prison  by  the  coroner's  warrant  on  that 
charge.  The  rule  was  moved  for  with  a  view  to  quash  this  second 
inquisition. 

Kennedy,  in  moving  the  rule,  argued  that^  the  first  inquisition 
having  been  held  super  visum  corporis,  it  was  not  competent  to  the 
coroner  to  take  a  second,  the  first  remaining  unquasbed,  and  no 
melius  inquirendum  being  awarded.  And  that,  even  if  the  first 
should  be  quashed,  the  coroner  could  only  be  empowered  to  take  a 
second  by  the  order  of  the  Court. 

He  cited  2  Hale's  P.  C.  pp.  58,  59  (ed.  1800,  by  Dogherty) :  "  If 
the  coroner  take  an  inquisition  without  view  of  the  body,  he  may 
take  a  second  inquisition  super  visum  corporis,  and  that  second 
inquisition  is  good  for  the  first  was  absolutely  void :  2  B.  8,  2,  21  E. 
%  70.    But  if  a  coroner  takes  an  inquisition  super  visum   r^ioo 
corporis,  and  after  this  another  coroner  takes  an  inquisition  *- 
upon  the  same  matter,  the  second  inquisition  is  void,  because  the 
first  was  well  taken :  M.  6  B.  2 ;  Coron.  107 ;  Crompt.  Justic.  229  b. 
If  a  coroner  takes  an  inquisition  super  visum  corporis  (as  upon  a  felo 
de  se),  and  that  is  sent  into  the  King's  Bench  and  quashed,  the  coro- 
ner may  take  a  new  inquisition  super  visum  corporis."    Also  Umfre- 
ville's  Lex  Coronatoria,  p.  186  (ed.  1822,  by  Grindon)  (p.  220  of 
original  edition  of  1761);  in  which  the  case  of  the  two  inquests  on 
Serjeant  Jenney's  servant,  reported  in  Yearb.  2  B.  8,  fol.  2,  pi.  5,  and 
referred  to  in  the  above  extract  from  Hale,  is  cited  at  length.    And 
Hawk.  P.  C.  Lib.  ii.,  o.  9,  s.  28  (vol.  2,  p.  80,  of  Curwood's  edition), 
in  which  the  same  case  is  thus  spoken  of.     "  It  hath  been  resolved, 
that  a  coroner  may  lawfully  within  convenient  time,  as  the  space  of 
fourteen  days  afber  the  death,  take  up  a  dead  body  out  of  the  grave 
in  order  to  view  it,  not  only  for  the  taking  of  an  inquest,  where  none 
hath  been  taken  before,  but  also  for  the  taking  of  a  good  one,  where 
an  insufficient  one  hath  been  taken  before."     Also,  Anonymous,  1 
Strange  582,  where  "The  Court  granted  a  rule  for  the  coroner  in 
Wenlook  in  com'  Salop  to  take  up  a  body  in  order  for  a  new  inquisi- 
tion, the  former  having  been  quashed."    And  Bex  v.  Saunders,  1 
Strange  167,  whete  "  Yorke  moved  for  leave  for  the  coroner  to  take 
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up  the  body,  and  take  a  new  inquisition  according  to  2  Sid.  101,(a) 
Salk.  S77 j(b)  which  was  ffranted ;  and  it  was  said,  the  coroner  coold 
not  do  it  withoat  leaye  of  the  Gonrt"  Rule  nisi. 

*1^91  *^^  appeared,  from  the  affidavits  filed  on  showing  cause 
-I  against  the  rule,  thai  the  coroner  had  held  an  inqnest  on  view 
of  the  body  of  Emma  Stafford  on  17th  May  in  the  present  year,  at 
which  a  verdict  of  "  Died  by  the  visitation  of  God"  was  recorded. 
On  18th  May,  before  the  body  was  buried,  he  received  further  in- 
formatioD,  upon  the  receipt  of  which  he  deemed  it  his  duty  to  hold  a 
second  inquest,  being  of  opinion  that  there  was  occasion  for  f\irlher 
inquiry;  and,  thinking  it  expedient  for  the  furtherance  of  justice  that 
the  second  inqaest  should  be  held  before  the  marks,  if  any,  on  the 
body  were  effiskced  by  decomposition,  he  held  a  second  inquest  on  tbe 
body  on  21st  May,  at  which  a  verdict  of  wilful  murder  was  found 
against  White,  as  principal,  and  Fisher,  as  accessary  before  the  fact 
The  coroner  also  made  the  following  affidavit.  ''  In  deciding  to  hold 
the  second  inquest,  I  was  partly  guided  by  the  following  precedents : 
Begina  v.  Thomas  Jennings,  for  the  murder  of  Eleazer  Jennings, 
wherein  a  second  inquest  was  held,  the  first  being  unquashed,  and  the 

g'soner  was  convicted  (and  afterwards  executed)  for  murder,  at  the 
rks  Lent  Assizes,  1846.  At  the  Warwick  Lent  Assizes,  1846, 
Mary  Marsh,  who  had  been  committed  for  murder  by  me  upcm  a 
second  inquisition,  the  first  being  unquashed,  was  tried  for  that 
offence,  and  the  presiding  Judge,  Goltman,  J.,  did  not  express  any 
disapproval  of  the  holding  the  second  inquest,  althoagh  counsel  for 
the  prisoner  had  strongly  drawn  attention  to  the  inquest  being  a 
second,  and  opposed  to  the  first  in  its  finding :  but  the  prisoner  was 
acquitted  on  other  grounds.  There  was  a  similar  contrariety  of 
verdicts  in  the  case  of  Thomas  Jennings.^ 

♦1401  *-^**W  ^o^  showed  cause. — ^The  question  is,  whether  a  conv 
-I  ner,  after  he  has  held  an  inquest  super  visum  corporis  and  the 
jury  have  returned  a  verdict,  can  hold  a  second  inquest  before  a  fresh 
jury.(e)  In  fitvour  of  his  jurisdiction  to  do  so  is  the  following  pas- 
sage in  Britton,  cap.  1,  pi.  (7),  fol.  4  (ed.  1640,  by  Wingate) :  "  Et  si 
le  coroner  de  la  premere  enqueste  eyt  suspecion  de  concelement  de  la 
verity  ou  que  mestre  soit  de  pins  enqaere  et  par  autres,  si  enquerge 
plusours  foitz.  Mes  pour  nule  contrariety  de  verdit  ne  change  ne 
amenuse  son  enroulement  en  nul  point."  Which  passage  is  thus 
rendered  in  Kelham's  translation,  p.  14  (ed.  1762).  "And  if  the 
coroner  on  the  first  inquiry  suspect  concealment  of  the  truth,  or  that 
there  may  be  occasion  for  a  further  inquiry,  and  that  by  others,  let 
inquiry  be  made  again  and  again ;  but  let  him  not  on  account  of  any 
contrariety  in  the  verdicts,  change  or  alter  his  inrollment  in  any 
point.'^  Kelham  adds,  in  a  note :  "  By  others,  i.  e.,  by  other  evidence, 
not  by  other  jurors";  and  refers  to  Umfreville's  note  on  this  passage, 
in  his  Lex  coronatoria  (Introduction),  p.  xl v.  (d)  At  the  pl^ce  referred 
to,  Umfreville  translates  the  passage  in  Britton  thus :  '*  And  if  the 

(a)  Btfclee'i  Cam. 
(6)  Regina  o.  Clerk,  1  Stlk.  377. 

(c)  Th«t  the  jarj  on  the  second  inqoast  wm  a  ffeth  one  did  not  appear  off  the  aAdatiti, 
hoi  was  adMitCed  bj  eomiel. 
.  (d>  Sep  the  origmal  edition  of  DafreYiUe,  I7f  1.    OiMoa  (ed^  1S99)  oaiHt  thitwM. 
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ooroner  tipoo  Ihe  first  inqoirj  shall  sospeat  the  truth  to  be  conoealedy 
or  that  it  be  neeessarjr  to  make  further  iDquirjr,  and  by  others,  let  hi» 
ioqiiiry  be  often,  but  in  no  point  to  change  or  alter  his  inrolment,  upon 
aoGoant  of  any  oontrariety  in  the  verdictSr"    And  the  note  thereon  is  a» 
follows :  '^  This  pan^raph  is  darkly  expressed  by  Britton,  and  requires 
some  ^explanation ;  though  it  may  be  rather  of  speculation  and  r«-t4i 
euriosity  than  use.    The  seeming  difficulty  is  how  to  under-   ^ 
stand  the  author's  meaning,  when  he  tells  us,  the  further  inquiry  is 
to  be  '  par  autres,'  whether  by  other  jurors,  or  by ,  other  evidmtse^ 
From  the  conclusion  of  the  paragraph  which  directs  the  coroner  in 
no  point  to  alter  his  reeord,  by  reason  of  any  contrariety  in  the  ver- 
dict, it  might  prim&  facie  be  conceived,  that  the  coroner  might  sum- 
mon other  jtirors,  to  inquire,  &c.,  which  might  cause  amtradvctory  ver- 
dicta.    But  the  fact  is  not  so,  nor  could  the  coroner  summon  a  second 
jnry ;  nor  is  the  word  terdict  here  made  use  of  to  be  understood  of 
the  ultimate  finding  of  Uia  jury,  but  only  of  the  separate  opinion  ot 
the  several  villes  summoned  to  inquire,  which  often  made  further 
evidence  necessary,  and  caused  adjournments.    When  the  ultimate 
finding  was  to  be  received,  and  all  could  not  agree,  the  villes  were 
then  to  be  separately  examined,  and  were  separately  required  to  give 
their  opinion;  and  the  judgment  of  each  ville  was  then  separately  to 
be  recorded  by  the  coroner,  as  the  '*  dicta  utriusque  partis/'  but  the 
oompleat  verdict,  or  effective  finding,  was  to  be  collected  "  ex  dicto 
majoris  partis  juratorum,"  from  the  majority  of  the  jurors  agreeing 
one  way :  "  et  standum  est  dicto  majoris  partis  juratorura,"  was  then 
record-reasoning;  and  distinctly  to  specify  and  record  the  '*dieta 
utriusque  partis,"  was  then  the  customary  usage^    And  this  seems 
explained  by  the  Mirrour,  o.  1,  §  13,  and  confirmed  by  the  curious 
records  comunicated  in  the  notes  ad  2  Hale  P.  C.  297.    Yid.  Brit,  12  &. 
This  further  inquiry,  therefore,  is  to  be  understood  as  by  other  evi- 
ienee;  and  not  by  other  jurors!^    Kelham  and  Umfreville,  however, 
misunderstood  Britton*s  language.    In  support  of  his  *con-   r«|Ao 
struetion  of  it,  Kelham  refers,  in  the  margin,  to  the  same  pas-  ^  ^  ^ 
aage  in  the  Mirror  (c  1,  §  13);  which,  however,  contains  nothing 
bearing  on  the  question ;  and  also  to  Fleta,  p.  37,  §  3  (ed.  by  Selden), 
which  is  as  follows:  "£t  factfi  inquisitione  semel  vel  pluries,  quot- 
quot  indictaverint,  statim  capiantur  si  inveniri  possunt,  augere  enim 
poterit  quilibet  coronator  suas  irrotulationes,  minuere  autem  nequa- 
quam."    This  passage  is  against  Umfreville's  construction  of  Britton ; 
for  by  an  "  inquisition  taken  once  or  several  times"  Fleta  must  mean 
several  inquisitions,  not  several  adjournments  of  one  inquisition. 
[Cbompton,  J. — If  the  coroner  has  jurisdiction,  mero  motu,  to  hold 
a  seoond  inquest,  what  necessity  is  there  for  an  application  for  a 
melius  inquirendum  in  any  case  7]     The  object  of  that  writ  was  to 
insure  a  full  inquiry  in  cases  where  the  coroner  mali  se  gessit.     It 
ordinarily  went  to  the  sheriff,  not,  except  by  leave  of  the  Court,  to 
the  coroner.    The  passage  cited  by  the  other  side,  on  moving  for  the 
rule,  from  2  Hale,  r.  C,  pp.  68,  59,  does  not  go  to  the  extent  of  lay- 
ing down  that  in  no  case  can  a  coroner  take  a  second  inquest,  unless 
the  first  was  taken  without  a  view  of  the  body.    Supposing,  however, 
that  such  was  Hale's  opinion,  the  case  of  the  double  inquest  on  Ser- 
jeant Jeaney's  servant,  which  ha  eites  in  support  of  it,  does  not  bear 
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him  out.  There  are  two  reports  of  that  case  (Tearb.  2  Bic.  8,  fol.  2, 
and  Yearb.  21  Edw.  4,  fol.  70);  and  there  is  nothing  in  either  of  them 
to  show  that  the  first  inquest  was  not  super  visum  oorporis.  On  the 
contrary,  the  report  in  i  earb.  2  Bic.  8,  fol.  2,  which  is  as  follows, 
states  that  it  was  so.  '  Anno  vicesimo  E.  4,  quidam  serviens  WilP 
Jenney  servientis  ad  legem,  interfectus  fuit  per  quendam  B.  Petit  in 
*14ai   ^^"^'  Suffi,  et  *postei  super  visum  corporis  idem  B.  Petit 

-■  indictus  fuit  coram  coronatore,  per  nomen  B.  Petit  de  tali 
villfi  vagabund',  ut  principalis  murdrator  cum  aliis  accessoriis,  et  pos- 
ted coronator  praaceperit  corpus  interfecti  sepeliri.  Et  posteil  idem 
Will'  Jenney  videns  illud  indictamentum  insufficiens  fieri,  fecit  dictum 
coronatorem  et  alios  coronatores  ejusdem  comitatus  iterum  efibdire 
extrd.  terram  interfectum  xiv.  dies  sepultum,  et  indictaverunt  iteram 
eundem  B.  Petit  sufficienter  cum  aliis  accessoriis,  videlicet  W.  Wing- 
feld'  armig.  et  alios,  (a)  et  super  hoc  gravis  clamor  venit  ad  regera  et 
quod  esset  contrd.  legem,  et  propter  hoc  omnes  justitiarii  associati  in 
camerfi  scaccarii  concordaverunt  quod  coronatores  bend  fecerunt." 
There  is  nothing  in  Yearb.  21  Edw.  4,  70,  inconsistent  with  this  state- 
ment of  the  facts.  So  far,  therefore,  fi*om  the  case  supporting  the 
opinion  attributed  by  the  other  side  to  Hale,  it  is  a  direct  authority 
the  other  way.  [Crompton,  J. — It  appears  from  the  report  that  the 
first  inquest  was  insufficient ;  and  that  inquest  must  have  been  void  in 
point  of  form  at  least.  Possibly  the  inquisition  did  not  purport  on 
its  face  to  be  drawn  up  super  visum  corporis.  Cockbubn,  C.  J. — ^If 
two  inquests  may  be  held  and  two  conflicting  verdicts  returned,  what 
is  to  determine  which  of  the  two  findings  is  to  be  tried  at  the  Assizes?] 
The  last  in  point  of  time  should  be  tried ;  as  was  done  in  the  case  in 
the  Yearbooks.  Lastly,  assuming  that  the  second  inquest  ought  not 
to  have  been  held,  having  been  held  it  is  valid.  In  Bex  v.  Bonny, 
Carth.  72,  the  Court  refused  to  disturb  a  second  inquest  taken  upon 
view  of  a  body  which  was  disinterred  for  the  purpose  after  having 
♦1441  ^®"  ^""^  more  than  a  year;  a  previous  inquest  upon  *it 

^  having  been  then  quashed.  Upon  a  motion  being  made,  after 
the  second  inquest,  and  more  than  two  years  from  the  death,  for  a 
melius  inquirendum,  the  Court  said  that  although  that  proceeding, 
rather  than  a  second  inquest,  would  have  been  proper,  considering 
the  length  of  time  that  the  body  had  been  buri^,  yet  factum  valet 
quod  fieri  non  debet.  [Cockburn,  C.  J. — I  am  disposed  to  think 
that,  in  the  case  cited  from  the  Yearbooks,  the  first  indictment  had 
been  quashed  before  the  second  inquest  was  held.]  There  is  no  trace 
of  that  in  the  reports.  No  Court  appears  to  have  interfered ;  but 
Serjeant  Jenney  was  the  only  person  who  procured  the  coroners  to 
hold  the  second  inquest.  In  the  present  case  the  coroner  is  simply 
desirous  of  doing  what  the  Court  thinks  right.  It  must  be  admitted 
there  is  no  decision  upon  the  subject  except  that  which  has  been 
cited ;  nor  have  any  precedents  but  those  mentioned  in  the  coroner's 
affidavit  been  discovered. 

(7.  B.  Kennedy,  in  support  of  the  rule,  was  not  called  upon. 
Cockburn,  C.  J. — We  ate  all  of  opinion  that  this  rule  must  be 
made  absolute.     We  have  the  authority  of  Lord  Hale  and  the  uni- 
form course  of  practice  in  support  of  the  proposition,  that  a  coroner 

(a)  Sic 
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caoDot  hold  a  second  inquest  while  the  first  is  existing.  If  the  coro- 
ner were  allowed,  mero  motu,  to  hold  two  inquests,  the  greatest  incon- 
venience might  arise  from  the  inconsistent  findings  of  the  respective 
jaries.  In  holding  an  inquest,  the  coroner  performs  a  judicial  duty, 
and  he  is  functus  officio  as  soon  as  the  verdict  has  been  returned. 
He  can  hold  no  second  inquest  in  the  same  case,  unless  *the  r«i  45 
first  has  been  quashed  by  this  Court ;  nor  can  he  inquire  any  '- 
further  unless  a  melius  inquirendum  has  been  awarded. 
WiGHTMAN,  Cbompton,  and  Blackburn,  Ja.,  concurred. 

Bule  absolute,  (a) 

(a)  The  role  was  drawn  up  for  a  certiorari  to  bring  up  the  inquisition  of  2l8t  May  ; 
uid,  by  consent,  that  the  said  inquisition,  when  returned,  be  quashed. 
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ARGUED  AND  DETERMINED 


(Crinitq    Sofotion, 


XXin.  &  XXIV.  VICT.     I860. 


The  Judges  of  the  Court  of  Queen's  Bench  who  sat  in  Banc  in  this 
Vacation,  were, — 


WiGHTMAN,  J. 

Crompton,  J. 


Hill,  J. 
Blackburn,  J. 


IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 

The  QUEEN,  on  the  prosecution  of  HANS  RINGLAND,  v.  The 
BURSLEM  LOCAL  BOARD  OF  HEALTH.    Jun&  14. 

[Reported,  1  E.  &  E.  1088  (E.  C.  L.  R.  vol.  102).] 


IN  THE  EXCHEQUER  CHAMBER 
(Error  from  the  Queen's  Bench.) 

PERRINS  V,  The  MARINE   AND  GENERAL  TRAVELLERS^ 

Insurance  Company.     Jwm  14. 

[Reported,  2  E.  &  B.  324  (E.  0,  L.  R.  vol.  105).] 
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♦IN  THE  EXCHEQUER  CHAMBER.  [*147 

(Error  from  the  Queen's  Bench.) 
JOHN  CLARK  v.  The  QUEEN.    June  14. 

The  Coart  has  power  to  change  the  venue  in  an  information  in  the  nature  of  a  quo  war- 
ranto :  and  a  suggestion  on  the  record,  that  the  trial  of  the  issue  can  be  more  conveniently 
had  in  the  conntj  of  the  substituted  venue,  shows  sufficient  ground  for  the  change,  and  for 
the  subsequent  proceedings  in  that  county. 

Ebbor  by  the  defendant  to  reverse  the  judgment  against  him  on  an 
information  in  the  nature  of  a  writ  of  quo  warranto.  The  venue  in 
the  margin  of  the  information  was  South  Lancashire;  and  the  infor- 
mation called  upon  the  defendant  to  show  by  what  authority  he  claimed 
to  exercise  the  office  of  councillor  of  one  of  the  wards  of  the  borough 
of  Liverpool.  The  defendant  traversed  that  he  exercised  the  office  of 
councillor,  or  claimed  to  be  councillor.  Issue  was  joined  thereon. 
Then  followed  on  the  record  a  suggestion  by  the  Court  of  Queen's 
Bench  that  the  trial  of  the  above  issue  could  be  more  conveniently 
had  in  the  county  of  Middlesex,  and  therefore,  according  to  the  statute 
in  such  case  made  and  provided,  that  a  jury  of  the  said  county  of 
Middlesex,  &c.  The  record,  further,  showed  that  the  case  was  tried 
in  Middlesex  by  a  jury  of  that  county,  who  found  the  defendant  guilty, 
and  judgment  of  ouster  was  accordingly  entered.  Error  was  assigned, 
on  the  ground  that  the  case  was  tried  before  a  Middlesex  jury,  and 
not  before  a  jury  of  the  county  or  place  where  the  venue  was  laid; 
and  that  no  law  warranted  the  trial  of  the  issue  by  such  a  jury,  on  the 
suggestion  that  the  trial  could  be  more  conveniently  had  in  Middlesex 
than  in  Lancashire. 

*BreU,  for  the  defendant.(a) — There  has  been  a  mistrial.  r^-iAo 
The  venue  was  local,  and  the  Court  below  had  no  power  to  '- 
change  it  to  Middlesex  on  the  mere  suggestion  that  the  trial  could  be 
more  conveniently  had  there;  though  possibly,  had  the  suggestion 
been  that  a  fair  trial  could  not  be  had  in  South  Lancashire,  the  venue 
might  have  been  changed.  A  proceeding  by  quo  warranto  is  not  an 
*' action''  within  the  purview  of  stat.  8  4;  4  W.  4,  c.  42,  s.  22,  which 
empowers  the  Court  to  change  the  venue  in  local  actions :  and  stat. 
6  4  7  Vict.  c.  89,  under  sect.  5  of  which  the  Court  may  order  the 
venae  in  proceedings  by  way  of  quo  warranto  to  be  laid  in  Middlesex 
in  the  first  instance,  contains  no  provision  for  the  change  to  that 
county  of  a  venue  originally  laid  elsewhere.  The  case,  therefore, 
falls  within  the  old  statute  of  quo  warranto,  18  Edw.  1,  stat.  2,  by 
sect.  2  of  which  the  venue  must  be  local  and  the  case  tried  in  its  own 
shire.  [Williams,  J. — The  old  writ  of  quo  warranto  is  now  obsolete.. 
Although  that  is  so,  it  is  laid  down  in  Corner*s  Crown  Practice,  p» 
179,  that  the  same  incidents  apply  to  the  substituted  proceeding  by 
iafbrmation  in  the  nature  of  a  quo  warranto. 

Milward^  coutrjl,  was  not  called  upon. 

Williams,  J. — We  think  that  the  Court  of  Queen's  Bench  had 
power  to  change  the  venue,  and  that  there  has  been  no  mistrial. 

WiLLKS  and  Byles,  Js.,  and  Martin  and  Channell,  Bs.,  concurred. 

Judgment  affirmed. 

(a)  Before  WUliams,  WUles  and  B/les,  Js. ;  Martin  and  ChanneU,  Bi. 
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*1491   *HODQSON  and  Others  v.  HOOPER  and  Others.    April 
^  24 ;  May  4 ;  June  14. 

On  21st  Angast,  1781,  tho  lord  of  a  manor,  with  the  consent  of  certain  of  the  tenants, 
granted  to  five  persons,  two  of  whom  were  the  churchwardens  and  overseers  of  the  parish 
of  M.,  license  to  enclose  3a.  2r.  of  the  waste  of  the  manor ;  and  that  they  and  their  heirs, 
and  all  persons  claiming  under  them,  should  and  might  lawfully  hold  the  same,  so  enclosed, 
in  trust  for  the  purpose  of  building  a  workhouse  for  the  poor  of  M. ;  rendering  to  the  then 
lord  and  to  all  other  lords  of  the  manor  the  yearly  rent  of  5«.  for  the  same  in  every  year 
for  ever.  This  grant  was  not  according  to  any  custom  in  the  manor,  nor  was  there  any 
such  custom.  The  churchwardens  and  overseers  of  M.  immediately  took  possession  of  the 
land  the  subject  of  the  grant,  and  built  on  it  a  workhouse  which,  up  to  Midsummer,  1838, 
was  used  as  such  ;  and  possession  of  the  workhouse  and  land  was  retained  by  the  church- 
wardens and  overseers,  or  persons  claiming  through  them,  from  1781  to  1840,  when  they 
were  surrendered  to  the  then  lord  of  the  manor,  as  hereafter  mentioned.  In  1817,  the 
churchwardens  and  overseers  of  M.  also  took  possession  of  2r.  lOp.  of  land,  contiguous  to 
that  granted  in  1781  ;  and  retained  possession  of  this  additional  land  also  from  1817  to  1840. 
The  five  persons  nominated  as  trustees  of  the  original  land  by  the  grant  of  1781  all  died 
before  1817,  and  no  heir  of  the  survivor  came  in  to  claim  admittance  to  it,  after  due  pro- 
clamations in  the  manor  Court  calling  upon  him  to  do  so.  In  October,  1835,  the  then 
steward  of  the  manor  gave  notice  to  the  churchwardens  of  M.  to  nominate  otiier  trustees 
in  the  stead  of  those  deceased,  in  order  to  their  admittance  at  the  next  manor  Court,  to 
save  a  forfeiture.  In  compliance,  the  vestry  of  the  parish  nominated  seven  fresh  trus- 
tees, who,  on  27th  October,  1835,  were  admitted  to  both  pieces  of  land  at  a  manor  Court ; 
the  parish  paying  a  fine  to  the  lord  and  the  lord  granting  the  land  to  the  seven  persons 
and  their  heirs,  to  hold  by  copy  of  court  roll  and  at  the  will  of  the  lord,  on  the  same  trusts 
as  in  tho  grant  of  1 781 ,  and  at  the  same  yearly  rent  of  5«.  From  the  accounts  of  a  deceased 
steward  of  the  manor,  it  appeared  that  this  rent  was  paid  to  the  lord  from  1781  to  1791, 
and  from  the  parish  books  of  M.  it  appeared  that  it  was  also  paid  from  1825  to  1836.  In 
.January,  1840,  the  vestry  of  M.  passed  a  resolution  that,  there  being  no  further  use  for 
the  premises  as  a  workhouse,  the  land  should  be  forthwith  surrendered  to  the  then  lord  of 
the  manor  by  the  churchwardens  and  overseers,  and  the  trustees  appointed  in  1835.  And 
in  February,  1840,  that  surrender  was  made  to  the  tlien  lord  of  the  manor,  the  surrender 
comprising,  in  terms,  the  first  piece  of  land  only,  but  possession  being  given  to  the  lord, 
not  of  it  only,  but  also  of  the  other.  The  lord,  by  himself  or  by  persons  claiming  under 
him,  held  undisturbed  possession  of  both  pieces  of  land  from  February,  1840,  to  the  time  of 
the  present  action. 

On  a  case  stated,  in  an  action  of  ejectment  brought,  on  16th  February,  1859,  by  the 
churchwardens  and  overacers  of  M.,  to  recover  both  pieces  of  land  from  defendants,  who 
were  in  possession  and  claimed  under  the  lord  of  the  manor  of  1840,  power  being  reserved 
to  the  Court  to  draw  inferences  of  fact :  Held,  that  plaintiffs  were  not  entitled  to  recover 
either  piece  of  land.  As  to  the  original  piece,  that  the  possession  by  plaintiffs  under  the 
grant  of  1781  was  at  the  outset  permissive,  and  had  not,  down  to  and  at  the  time  of  the 
passing  of  stat.  3  &  4  W.  4,  c.  27  (July,  1833),  become  adverse ;  plaintiffs  having,  from 
1781  down  to  that  time,  held  either  as  tenants  at  will  or,  at  most,  as  tenants  from  year  to 
year  of  the  lord.  That  such  tenancy  was  determined  by  the  admittance  of  the  fresh  trus- 
tees for  M.  in  October,  1835,  whereby,  within  five  years  from  the  passing  of  stat.  3  &  4  W. 
4,  c.  27,  a  fresh  tenancy  at  will  was  created ;  which  last  tenancy  was,  within  twenty-one 
years  of  its  inception,  namely,  in  1840,  determined  by  the  lord's  entry  and  resumption  of 
possession.  As  to  the  piece  of  land  taken  possession  of  by  plaintiffs  in  1817  :  That  the  lord's 
right  of  entry  to  it  could  not  be  barred  before  1837,  before  which,  namely,  in  1835,  it  was 
included  in  the  land  to  which  the  fresh  trustees  were  admitted ;  as  it  was,  in  1840,  in  the 
land  of  which  the  lord  retook  possession. 

Ejectment  brought,  by  writ  dated  16th  February,  1859,  by  the 
*1501  P^^^°^'^^'  ^^®  churchwardens  and  ^overseers  of  the  parish  of 
•^  Mitcham,  for  the  recovery  from  the  defendants  of  a  piece  of 
land  containing  four  acres  and  ten  perches,  or  thereabouts,  situate  in 
that  parish,  on  the  north  side  of  Mitcham  Common ;  together  with 
the  messuage  or  tenement  and  the  out-offices  and  buildings  thereon, 
lately  erected  as  a  workhouse  for  the  poor  of  the  said  parish  of 
Mitcham,  and  for  a  garden  or  orchard  for  the  further  accommodation 
of  the  said  poor,  and  such  othet  buildings  as  are  now  standing 
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tbereon,  and  which  premises  are  now  used  as  an  india-rubber  manu- 
factory, with  the  appurtenances. 

The  following  case  was  afterwards  stated  by  consent. 

1.  There  are  either  appendant  to,  or  forming  part  of,  or  included  in, 
the  manor  of  Biggin  and  Tamworth,  in  the  county  of  Surrey,  large 
commons,  or  commonable  waste  lands,  of  which  the  premises  sought 
to  be  recovered  formed  part  prior  to  1781. 

2.  On  21st  August,  1781,  the  lady  of  tl^e  manor,  of  Biggin  and 
Tamworth,  by  the  consent  in  writing  of  eighteen  persons,  tenants  of 
the  manor,  granted  unto  Foster  Reynolds.  John  Swain,  John  Chester- 
man,  Joseph  Sibley  and  James  Oalpin,  license  to  enclose  a  piece  of 
land,  parcel  of  the  common  or  waste  belonging  to  the  said  manor, 
called  Mitcham  Common,  containing  three  acres  and  two  roods  (being 
part  of  the  land  sought  to  be  recovered),  as  the  same  were  then  staked 
out;  and  that  they  and  their  heirs,  and  all  persons  claiming  under 
them,  should  and  might  lawfully  hold  the  same,  so  enclosed,  in  trust 
for  the  purpose  of  erecting  and  building  a  workhouse  for  the  poor  of 
the  said  parish  of  Mitcham,  and  for  a  garden  and  orchard  for  the  fur- 
ther accommodation  and  benefit  of  the  said  poor;  rendering  to  the 
lady  of  the  said  manor,  and  all  other  lords  or  ladies,  *lord  or  r»iKi 
lady,  of  the  said  manor,  the  yearly  rent  of  5s.  for  the  same  in  ^ 
every  year  forever.  The  consent  and  grant  are  entered  on  the  court 
rolls  of  the  manor,  but  the  grant  was  not  according  to  any  custom  of 
the  manor ;  and  there  never  was  any  custom  of  the  manor  for  the  lord 
or  lady  of  the  manor  to  grant,  alien,  or  convey  any  part  of  the  com- 
mon or  waste  lands  of  or  belonging  to  the  manor,  in  the  manner  in 
which  the  waste  land  comprised  in  the  grant  of  21st  August,  1781, 
was,  or  purported  to  be,  granted  or  conveyed. 

3.  John  Chesterman  and  Joseph  Sibley  were  the  then  church- 
wardens and  overseers  of  the  parish. 

4.  The  churchwardens  and  overseers  of  the  parish,  from  1781, 
entered  into  possession  of  the  land  and  premises ;  and  a  poor-house 
or  workhouse  was  duly  erected  at  the  expense  of  the  parish  upon  the 
piece  of  land,  and  the  workhouse  and  land  were  thenceforth  used,  and 
possession  thereof  had,  by  the  churchwardens  and  overseers  of  the 
parish,  for  the  accommodation  and  benefit  of  the  poor  thereof,  until 
1838. 

5.  Up  to  and  including  the  year  1836,  the  workhouse  was  used  by  the 
churchwardens  and  overseers  of  the  parish  of  Mitcham.  Subsequently 
to  the  year  1836,  and  by  virtue  of  the  Poor  Law  Acts,  the  parish  of 
Mitcham  was  included  with  other  parishes  in  the  Croydon  Union,  and 
the  workhouse  was  from  time  to  time  used  by  the  guardians  of  the 
Croydon  Union,  constituted  under  the  said  Acts,  for  the  reception  of 
the  poor  of  the  parish  of  Mitcham,  until  Midsummer,  1838.  The 
guardians  of  the  poor  of  the  said  Union  paid  to  the  churchwardens 
and  overseers  of  Mitcham  the  annual  rent  of  105?.,  in  respect  of  such 
workhouse,  up  to  Midsummer,  1838,  and  up  to  that  time  the  church- 
wardens and  overseers  kept  the  workhouse  in  repair,  and  disposed  of 
the  fruit  or  *produce  of  the  garden  and  orchard,  and  annually  r^tro 
accounted  to  the  vestry  of  the  parish  in  respect  of  the  rent  and  *- 
produce.  In  the  year  1838,  the  use  of  tlie  workhouse  as  a  work- 
house was  abandoned,  but  the  churchwardens  and  over;<eers  of  the 
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said  parish  retained  possession  of  the  land  and  premises,  sold  the 
produce  of  the  land,  and  accounted  for  the  sums  realized  by  such  sale 
in  their  accounts  as  such  churchwardens  and  overseers,  until  February, 
1840. 

6.  In  the  year  1817,  the  churchwardens  and  overseers  of  the  said 
parish  took  possession  of  two  roods  ten  perches  of  land,  parcel  of  the 
said  Mitcham  Common  (the  remaining  portion  of  the  land  sought  to 
be  recovered),  and  enclosed  the  same,  and  held  possession  of  and  used 
and  enjoyed  the  same,  with  the  residue,  for  the  benefit  of  the  poor, 
until  1838 ;  and  from  thence  till  February,  184:0,  they  sold  the  produce 
thereof,  and  applied  the  proceeds,  in  manner  mentioned  with  respect 
to  the  residue  of  the  land. 

7.  Previously  to  6th  August,  1817,  all  the  persons  originally 
nominated  trustees  of  the  said  piece  of  ground  and  premises,  contain- 
ing three  acres  and  two  roods,  had  died ;  and  it  appears  on  the  rolls 
of  the  manor  that  the  homage  presented  to  a  court  baron,  holden  on 
21st  May,  1834,  the  deaths  of  the  said  trustees,  and  that  it  was  not 
known  who  was  the  survivor  or  the  heir  of  the  survivor ;  and  there 
is  also  an  entry  on  the  court  rolls,  and  the  fact  is,  that  thereupon  three 
several  proclamations  were  made,  according  to  the  custom  of  the 
manor,  for  the  heir  of  the  surviving  trustee,  or  any  other  person 
claiming  title  to  the  said  premises,  to  come  in  and  be  admittea ;  and 
that  the  last  of  such  proclamations  was  made  on  27th  October,  1835 ; 
and  that,  default  having  been  made,  the  bailiff  of  the  manor  was 

1531  ^^^^^^  ^  *seize  the  land  as  forfeited  to  the  lord.    Such 
^  proclamations  and  default  were  duly  enrolled. 

8.  On  10th  October,  1835,  the  steward  of  the  manor  wrote  and  sent 
the  following  letter  to  the  churchwardens  of  Mitcham. 

"  6  Harper  Street,  Red  Lion  Square, 
10th  October,  1835. 
"  Gentlemen, 

*'  I  beg  to  inform  you  that  a  general  court  baron  for  the  manor  of 
Biggin  and  Tamworth  will  be  held  at  the  Swan  Inn,  Mitcham,  on 
Tuesday,  the  27th  instant,  at  12  o  clock  at  noon ;  and  as  all  the  gentle- 
men who  were  admitted  tenants  of  the  manor  for  the  land  upon  which 
the  workhouse  is  erected  are  dead,  it  is  necessary  the  parish  should 
nominate  others  in  their  stead,  in  order  that  they  may  be  admitted  at 
the  next  court,  to  save  a  forfeiture  of  the  estate.  I  shall  therefore  be 
obliged  by  hearing  from  you  upon  the  subject  at  your  earliest  con- 
venience. *'  I  am,  &c., 

"J.  E.  Penfold, 
"  To  the  Churchwardens,  *•  Steward." 

"Mitcham,  Surrey." 

9.  In  the  parish  books  of  Mitcham  there  is  an  entry,  dated  22d 
October,  1835,  to  the  following  effect:  ''At  a  vestry  held  this  day, 
pursuant  to  public  notice  given  in  the  church  on  Sunday  last,  for 
taking  into  consideration  a  notice  received  by  the  churchwardens  from 
the  steward  of  the  manor  of  Biggin  and  Tamworth,  to  nominate  tenants 
for  the  land  on  which  the  workhouse  is  erected,  in  the  stead  of  those 
who  are  deceased,  and  other  business ;  Resolved,  '  That  the  following 


« 
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eight  gentlemen,  being  nominated,  be  requested  to  take  apon  r^-iKA 
themselves  *the  execution  of  the  trust,  with  the  understanding  ^ 
that  the  expenses  consequent  thereon  should  be  paid  by  the  overseers 
of  the  poor  of  this  parish.'" 

10.  The  overseers  of  the  parish  paid  to  the  then  lord  of  the  manor,  or 
his  steward,  the  sum  of  792.  17a.  6(2.,  as  and  by  way  of  fine  in  respect 
of  the  admission  of  seven  of  the  above  mentioned  eight  persons  (the 
vicar  not  being  admitted) ;  and  there  is  on  the  rolls  of  the  manor  an 
entry,  that  at  a  special  court  baron,  holden  on  27th  October,  1836, 
after  reciting  the  grant  of  21st  August,  1781,  and  that  the  said  Foster 
Reynolds  and  the  four  other  persons  enclosed  the  piece  of  land 
whereon  the  churchwardens  and  overseers  erected  the  workhouse,  and 
converted  the  remainder  into  a  garden  and  orchard  as  aforesaid ;  and 
after  reciting  the  proclamations  and  forfeiture,  and  that  the  lord  had 
remitted  the  escheats  and  forfeiture;  the  lord  granted  to  the  said 
seven  persons  the  said  piece  of  land  and  premises,  to  hold  unto  them 
and  the  survivor  and  survivors  of  them,  and  the  heirs  and  assigns 
of  such  survivor,  of  the  lord  of  the  manor,  by  the  rod,  and  by  copy  of 
court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor,  in  trust  for  the  inhabitants  of  the  parish  of  Mitcham,  and  to 
be  surrendered  and  disposed  of  as  they  should,  from  time  to  time,  in 
public  vestry  assembled,  or  otherwise,  direct  or  appoint,  so  as  the 
aforesaid  customary  hereditaments  and  premises  should  be  for  ever 
thereafter  used  as  a  workhouse  for  the  poor  of  the  parish  of  Mitcham, 
and  for  no  other  purpose ;  yielding  and  paying  the  rent  of  6^.  a  year, 
and  a  heriot,  on  the  death  of  every  tenant,  of  21.  2s.,  and  a  fine  at  will 
on  the  death  or  alienation  of  a  tenant ;  and  doing  fealty,  suit  of  court, 
and  performing  such  other  services  as  the  customary  tenants  of  the 
manor  *do  or  ought  to  perform.  And  such  seven  persons  r^ieg 
were  then  admitted  tenants  in  manner  and  form  aforesaid,  and  *- 

the  fine  for  their  admission  was  set  at  791.  178.  6(2.,  and  their  fealty 
was  respited. 

11.  It  appears^  from  the  accounts  of  a  deceased  steward  of  the 
manor,  that  the  yearly  rent  of  5*.,  reserved  by  the  grant  of  21st 
August,  1781,  was  paid  to  the  lord  from  1781  to  1791,  and,  from  the 
books  of  the  churchwardens  and  overseers  of  the  parish,  that  it  was 
paid  to  the  lord  from  the  year  1825  to  26th  March,  1836. 

12.  The  guardians  of  the  poor  of  the  Croydon  Union,  on  8th  May, 
1888,  sent  to  the  churchwardens  and  overseers  of  Mitcham  a  notice 
in  writing,  under  their  common  seal,  of  their  intention  to  deliver  up  to 
them,  on  the  24th  June  then  next,  possession  of  the  workhouse  and 
gardens,  land  and  appurtenances  thereto  belonging,  which  they  then 
held  of  them.  The  workhouse  was,  at  the  same  time,  abandoned  by 
the  guardians,  and  possession  thereof  was  delivered  up  to  the  church- 
wardens and  overseers  of  Mitcham. 

13.  At  a  meeting  of  the  ve^itry  of  the  parish  of  Mitcham,  held  on 
28d  January,  1840,  a  resolution  was  passed  for  surrendering  the  said 
piece  of  ground  and  the  workhouse  and  premises  which  had  been 
erected  thereon  by  the  parish,  into  the  hands  of  the  then  lord  of  the 
manor ;  which  resolution  was  to  the  following  tenor  and  effect.  '*  At  a 
vestry,  assembled  under  public  notice  given  as  the  law  requires  for  that 
purpose,  to  take  into  consideration  the  expediency  of  surrendering  and 
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disposing  of  the  premises  on  Mitcham  Common,  lately  used  as  and  for  the 
workhouse  of  this  parish,  and  to  give  directions  to  the  churchwardens 
and  overseers  of  the  poor,  and  the  trustees,  and  all  other  persons  in  whom 
*1  "fil  *^^^^  premises  are  now  vested,  to  surrender  and  dispose  of  the 
J  same  accordingly,  Edward  Walmsley,  Esq.,  churchwarden,  in 
the  chair;  present,  Messrs.  James  Bridger,  churchwarden"  (now  lord 
of  the  manor  and  one  of  the  now  defendants),  *'  John  Glover  and 
John  Searle,  overseers,  John  Holden  and  Charles  Aspery,  guardians, 
and"  nineteen  other  vestrymen :  **  Whereas,  it  appearing  to  this  ves- 
try that  the  guardians  of  the  Croydon  Union  have,  ever  since  mid- 
summer, 1888,  formally  abandoned  and  delivered  up  possession  to 
the  churchwardens  and  overseers  of  the  poor  of  this  parish  the  pre- 
mises on  Mitcham  Common,  which  had  been  for  many  years  and  up 
to  that  period  used  as  a  workhouse  for  the  poor  of  this  parish,  and 
that  such  premises  are  now  no  longer  used  or  required  as  such  work- 
house ;  and  it  appearing  also  to  this  vestry  that  the  parish  has  ever 
since  sustained  a  considerable  annual  expense  by  keeping  a  proper 
person  to  protect  the  said  premises ;  and  it  further  appearing  to  this 
vestry  that  the  purpose  and  object  for  which  the  said  premises  were 
granted  to  certain  trustees  for  the  benefit  of  the  parish  by  the  lord 
of  the  manor,  of  whom  such  premises  were  holden,  have  now  ceased, 
and  that  such  trustees  are  liable  to  pay  to  the  lord  of  the  manor  a 
yearly  quit  rent,  and  to  keep  the  premises  in  repair ;  It  is  unanimously 
resolved  and  agreed,  that  it  is  expedient  and  for  the  benefit  of  this 
parish  that  the  hereditaments  and  premises  heretofore  used  as  a  work- 
house for  the  poor  of  this  parish  be  surrendered  to  the  lord  of  the 
manor  of  whom  the  same  are  holden,  by  the  churchwardens  and 
overseers  of  the  poor,  and  by  the  trustees  of  the  same,  and  by  all 
such  other  persons  as  may  be  considered  necessary  to  efiect  a  legal 

♦1571  ^^'"''^^^^^  ^^  ^^®  ^^d  premises.  And  this  vestry  do  *hereby 
-*  accordingly  authorize  and  empower,  direct  and  appoint,  the 
churchwardens  and  overseers  of  this  parish  and  the  seven  persons" 
(naming  them)  '*  to  whom  the  said  premises  were  granted  in  trust  for 
the  inhabitants  of  this  parish,  and  to  be  surrendered  and  disposed  of 
as  they  should  from  time  to  time,  in  public  vestry  assembled,  or 
otherwise,  legally  direct  and  appoint,  so  as  the  said  premises  should 
be  for  ever  after  used  as  a  workhouse  for  the  poor  of  this  f)arish, 
and  for  no  other  purpose,  to  surrender  the  same  premises  into  the 
hands  of  the  lord  of  the  manor  in  such  way  as  may  be  considered 
necessary,  in  order  to  relieve  this  parish  and  the  trustees  from  all 
further  expense  and  liability." 

14.  A  copy  of  this  resolution  was  forwarded  to  James  Moore,  Esq., 
the  then  lord  of  the  manor,  with  a  letter  expressing  the  readiness  of 
the  parish  officers  to  "  execute  it." 

15.  It  appears,  by  an  entry  on  the  court  roll,  that,  in  pursuance  of 
the  resolution,  the  then  trustees  of  the  piece  of  land,  workhouse  and 
premises,  and  the  churchwardens  and  overseers  of  the  parish,  surren- 
dered the  same  into  the  hands  of  the  lord,  according  to  the  custom 
of  the  manor;  and  by  a  surrender-note  under  seal,  taken  out  of  court 
by  the  steward  of  the  manor,  on  16th  February,  1840,  and  signed 
by  the  trustees,  therein  described  as  customary  tenants  of  the  manor, 
and  by  the  overseers  and  churchwardens,  described  as  such,  those 
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parties,  in  pursuance  of  the  direction  of  the  yestry  meeting  of  the 
inhabitants  of  the  parish  of  Mitcham,  contained  in  the  above  resolu- 
tion, surrendered  by  the  rod  into  the  hands  of  the  lord,  according  to 
the  custom  of  the  manor,  the  said  piece  or  parcel  of  customary  land, 
containing  3  a.  2  r.,  together  with  the  messuage  or  premises  for 
*many  years  and  until  then  lately  used  as  a  workhouse,  &c.,  tviro 
to  which  said  customary  hereditaments  the  said  trustees  were  ^ 
admitted  tenants  at  the  said  special  court  baron  holden  on  27th 
October,  1835 ;  to  the  intent  that  the  lord  might  do  therewith  his  will. 

16.  The  Poor  Law  Board,  for  the  time  being,  were  no  parties  to 
these  surrenders,  or  either  of  them.  According  to  the  course  of  busi- 
ness of  the  Poor  L^w  Board,  if  any  application  for  their  consent  to  or 
with  respect  to  such  surrenders  had  been  made  to  them,  such  application 
and  the  consent  thereto,  if  any,  would  have  been  entered  on  the  regis- 
ter for  the  time  being  of  their  correspondence,  which  register  is  now  in 
existence.  On  searching  such  register  it  is  found  that  no  such  appli- 
cation or  consent  is  contained  therein,  nor  is  there  any  trace  among 
the  documents  of  the  Poor  Law  Board  of  such  application  having 
been  made  or  consent  given. 

17.  Immediately  after  the  aforesaid  surrender  of  the  3  a.  2  r.  had 
been  made,  and  on  the  same  18th  February,  1840,  one  churchwarden 
and  one  overseer  of  the  poor  of  the  parish  accompanied  the  bailiff 
of  the  manor  on  to  the  said  2  r.  10  p.,  and  delivered  up  the  possession 
thereof  to  the  bailii£  One  churchwarden  and  one  overseer  were 
appointed  and  delegated  by  the  two  churchwardens  and  three  over- 
seers of  the  poor  of  the  said  parish  to  deliver  up  possession  as  afore- 
8aid,  as  their  joint  act  and  on  their  behalf,  and  such  possession  was  so 
delivered  up  accordingly. 

18.  James  Moore,  as  the  lord  of  the  said  manor,  thereupon  entered 
into  and  took  possession  of  all  the  lands  and  premises,  containing 
4  a.  0  r.  10  p.  James  Moore  was,  and  continued  to  be,  from  the  year 
1803  up  to  the  time  of  his  death,  which  happened  in  February,  1851, 
*the  lord  of  the  manor;  and  the  defendant  James  Bridger  r^-isq 
became  lord  of  the  manor  in  1857.  '- 

19.  The  defendants  claim  all  and  every  the  said  lands  through  the 
said  James  Moore. 

20.  The  license  of  21st  August,  1781,  and  the  grant  of  27th  Oc- 
tober, 1835,  were  neither  of  them  executed  in  the  presence  of  two  or 
more  credible  witnesses,  or  enrolled  in  the  High  Court  of  Chancery 
within  six  calendar  months  after  the  execution  thereof,  and  the  license 
was  not  made  for  a  full  and  valuable  consideration  actually  paid  at  or 
before  the  making  of  such  license.  The  said  2  r.  10  p.  of  waste  land 
was  not,  nor  was  any  part  thereof,  assured  by  deed,  executed  in  the 
presence  of  two  or  more  credible  witnesses,  and  enrolled  in  the  High 
Court  of  Chancery. 

The  questions  for  the  opinion  of  the  Court  were.  First ;  whether,  at 
the  time  of  the  surrender,  in  February,  1840,  the  churchwardens  and 
overseers  of  Mitcham  had  any  and  what  estate  or  interest  in  the  pre- 
mises, or  any  part  thereof.  Secondly;  whether,  at  the  commencement 
of  this  acfion,  the  churchwardens  and  overseers  were  entitled  to  the 
possession  of  the  land  and  premises^  or  any  part  thereof,  on  behalf  of 
the  parish. 
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If  the  answer  to  the  two  questions  were  in  the  affirmative,  in  respect 
of  any  part  thereof,  then  judgment  was  to  be  entered  for  the  plaintiffs 
for  so  much.  If,  in  the  negative,  then  judgment  was  to  be  entered 
for  the  defendants. 

The  Court  was  to  be  at  liberty  to  draw  such  inferences  from  the 
facts  stated  as  a  jury  might  have  drawn. 

*1601  ^^K  for  the  plaintiffs. — In  July,  1888,  when  stat.  8  A;  4 
-'  *W.  4,  c.  27,  was  passed,  the  possession  by  the  parish  pfficers 
of  Mitcham  of  the  lands  and  premises  in  dispute  was  adverse,  and  had 
been  so  for  more  than  the  twenty  years  immediately  preceding;  they 
therefore,  by  reason  of  that  statute,  then  acquired  th^  fee,  and  nothing 
has  since  taken  place  to  divest  them  of  their  freehold  estate.  The 
grant  by  the  lady  of  the  manor,  in  1781,  of  the  license  to  enclose  part 
of  the  waste,  in  consideration  of  an  annual  payment  of  6«.  by  the 
licensees,  was  in  effect  a  grant  of  the  fee ;  the  65.  being  reserved  as  a 
<quit  rent,  according  to  the  ancient  practice  upon  grants  of  freeholds 
tby  lords  of  manors,  not  as  a  rent  service,  which  of  course  could  not 
Ibe  reserved  upon  the  grant  of  a  fee.  Although,  strictly  speaking,  a 
fee  could  not  pass  by  grant,  but  only  by  a  feoflfment,  or  by  deeds  of 
lease  and  release,  the  Court  is  at  liberty  at  this  distance  of  time  to 
tpresume  that  there  was  such  a  proceeding  as  would  pass  the  fee  and 
(thus  effectuate  the  intention  of  the  parties.  [Blackburn,  J. — What 
was  their  intention  7  May  it  not  have  been  to  make  the  land  a  copy- 
hold?] That  cannot  have  been  meant;  for  it  does  not  appear  that  the 
licensees  were  to  hold  the  land  at  the  will  of  the  lord,  or  according  to 
the  custom  of  the  manor;  or  that  there  was  any  custom  in  the  manor 
for  the  lord  to  grant  parcels  of  the  waste  as  copyhold ;  or  that  the 
licensees  were  admitted  in  the  manor  Court,  or  paid  any  fine.  All 
the  incidents  of  copyhold  tenure  were  therefore  wanting.  On  the 
contrary,  the  limitation  in  the  grant  to  the  licensees  and  their  heirs, 
in  consideration  of  the  annual  payment  of  6s.  to  the  lord  for  ever, 
shows  an  intention  that  the  licensees  should  have  the  land  for  ever, 
and  the  lord  the  rent.     [Blackburn,  J. — The  grant  expresses  that 

*1611  ^^^  ^^^^  ^^  ^^  ^^  annexed  to  the  lordship  *of  the  manor ;  this 
-'  would  evidence  an  intention,  which,  however,  could  not  be 
legally  carried  out,  to  create  a  perpetual  tenure  of  the  land  by  the 
licensees  from  the  lord.  CocKBURN,  C.  J. — How  can  there  be  an 
adverse  holding  of  land  for  which  the  holder  pays  a  rent?]  The 
holding  would,  certainly,  not  be  adverse,  if  the  rent  was  paid  as  a 
rent-service  or  an  acknowledgment  of  tenure;  but,  here,  it  was  not  so. 
It  appears  from  the  grant  that  the  lady  of  the  manor  retained  no 
reversion ;  but,  as  is  said  by  Littleton,  sect.  215  (Co.  Litt.  142,  b), 
'^  Where  a  man  upon"  "a  gift  or  lease  will  reserve  to  him  a  rent- 
service,  it  behoveth,  that  the  reversion  of  the  lands  and  tenements  be 
in  the  donor  or  lessor.''  The  licensees  were  to  hold  the  land,  not  as 
tenants,  but  as  owners.  Their  possession  was  therefore  adverse,  within 
the  rules  laid  dowm  in  the  notes  to  Nepean  v.  Doe,  2  Smith's  L.  C.  p. 
679,  ed.  6,  as  follows:  *'  Whenever  the  question  arose"  (i.  «.,  before 
Stat.  3  &  4  W.  4,  c.  27)  "  whether  a  particular  claimant  was  barred  by 
having  been  twenty  years  out  of  possession,  the  mode  of  solving  this 
question  was  by  considering  whether  he  had  been  out  of  possession 
under  such  circumstances  as  had  reduced  his  interest  to  a  right  of  entry ; 
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for,  if  he  had,  then,  as  that  right  of  entry  voald  be  barred  by  stat. 
21  Jac.  1,  a  16,  at  the  end  of  twenty  years,  the  possession  during  the 
intermediate  time  was  adverse  to  him.  Now,  in  order  to  determine 
whether  the  claimant  had  been  out  of  possession  under  circumstances 
which  would  turn  his  estate  to  a  right  of  entry,  it  was  necessary  to 
inquire  in  what  manner  the  person  who  had  been  in  the  possession  dur- 
ing that  time  held.  See  Beading  v.  Boyston,  Salk.  423.  If  he  held  in 
a  ^character  incompatible  with  the  idea  that  the  freehold  re-  r«<f  go 
mained  vested  in  the  claimant,  then,  as  the  case  would  arrange  ^ 
itself  under  some  one  of  the  heads  disseisin^  abatement,  discontinuance^ 
drfoToement,  or  intrusion,  all  of  which  expressed  at  common  law  differ- 
ent modes  of  substituting  a  freeholder  by  wrong  for  one  by  right,  so 
as  to  make  the  new  comer  tenant  to  the  lord  and  to  a  stranger's  prae- 
ctpc,  see  1  Roll.  659,  &c. ;  Co.  Litt  277,"  '*  it  followed  that  the  posses- 
sion in  such  character  was  adverse.  But  it  was  otherwise  if  he  held 
in  a  character  compatible  with  the  claimant's  title.  And,  in  order  to 
ascertain  in  what  character  the  person  in  possession  held,  the  Court 
would  look  at  his  conduct  while  in  possession."  "It  is  therefore 
apprehended  that  at  the  time  of  the  enactment  of  8  &  4  W.  4,  c.  27, 
the  question  whether  possession  was  or  was  not  adverse,  was  to  be 
decided  by  inquiry  whether  the  circumstances  of  that  possession  were 
safficient  to  evince  its  incompatibility  with  a  freehold  in  the  claimant." 
The  question  in  the  present  case,  therefore,  is,  whether  or  not  the 
parish  officers  representing  the  licensees  under  the  grant  of  1781,  held 
in  a  character  compatible  with  the  defendant's  title.  And  they  clearly 
did  not ;  for,  whether  or  not  that  grant  was  effectual  to  pass  the  fee, 
the  intention  was  that  the  fee  should  pass  by  it,  and  the  yearly  pay- 
ment of  OS.  must  be  taken  to  have  been  made  with  reference  to  this 
intention,  not  as  a  rent-service,  but  as  a  rent-seek.  [Cogkbubn,  C.  J. 
—Suppose  that  the  intention  was  to  convey  the  fee,  but  that  the  deed 
of  grant  was  insufficient  to  pass  the  fee.  Would  not  the  result  be  that 
the  grantees  became  tenants  at  will  7]  No.  Taylor  v.  Horde,  1  Burr. 
60,  shows  that  *afker  twenty  years'  possession  they  would  gain  r«-f  go 
a  title.  In  the  same  way,  a  tenant,  who  enters  under  a  void  ^ 
lease  which  passes  no  interest  to  him,  gains  a  title  to  the  fee,  after 
twenty  years'  possession  without  payment  of  rent :  Doe  d.  Lansdell 
f.  Gower,  17  Q.  B.  589  (E.  C.  L.  B.  vol.  79).  And  possession,  gained 
without  committing  a  disseisin,  begins  to  be  adverse  as  soon  as  the 
person  so  in  possession  ceases  to  have  a  right  to  the  possession :  Doe 
d.  Parker  v.  Gregory,  2  A.  &  E.  14  (E.  C.  L.  B.  vol.  29).  If,  there- 
fore,  the  grant  in  the  present  case  in  1781  passed  no  title,  possession 
under  it  for  twenty  years  from  that  date  was  adverse,  and  has  now 
given  the  plaintiff  a  title  to  the  fee,  by  reason  of  stat.  8  &  4  W.  4,  c. 
27,  ss.  2  and  8.  Assuming,  however,  that  the  plaintifb,  at  the  time 
that  Act  passed,  were  in  possession  merely  as  tenants  at  will,  sects.  7 
and  15  show  that  the  lora  was,  in  that  case,  bound  to  enter  or  bring 
his  action  within  five  years  from  that  period.  Sect.  7,  which  is  clearly 
retrospective,  enacts,  ''  That  when  any  person  shall  be  in  possession 
or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  as 
tenant  at  will,  the  right  of  the  person  entitled  subject  thereto,  or  of 
the  person  through  whom  he  claims,  to  make  an  entry  or  distress  or 
biing  an  action  to  recover  such  land  or  rent  shall  be  deemed  to  have 
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first  accrued  either  at  the  determination  of  such  tenancy,  or  at  the 
expiration  of  one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  have  determined." 
And  sect.  15,  '*  That  when  no  acknowledgment"  of  the  title  of  the 
person  entitled  to  land  or  rent,  "shall  have  been  given  before  the 
passing  of  this  Act,  and  the  possession  or  receipt  of  the  profits  of  the 
*1  fi4-l  ^^^^'  ^^  *^®  receipt  of  the  'rent,  shall  not  at  the  time  of  the 
-'  passing  of  this  Act  have  been  adverse  to  the  right  or  title  of 
the  person  claiming  to  be  entitled  thereto,  then  such  person,  or  the 
person  claiming  through  him,  may,  notwithstanding  the  period  of 
twenty  years  hereinbefore  limited  shall  have  expired,  make  an  entry 
or  distress  or  bring  an  action  to  recover  such  land  or  interest  at  any 
time  within  five  years  next  after  the  passing  of  this  Act."  The  lord 
of  the  manor  having  failed  to  enter  or  bring  an  action  within  five 
years  from  July,  1838,  when  the  Act  passed,  the  plaintiflF's  title 
became  indefeasible  at  the  end  of  that  period:  Doe  d.  Dayman  v. 
Moore,  9  Q.  B.  555  (E.  C.  L.  R.  vol.  58).  Assuming  that  the  admit- 
tance by  the  lord,  in  October,  1835,  of  the  nominees  of  the  parish, 
under  the  mistaken  impression  on  both  sides  that  the  land  was  copy- 
hold, was  a  determination  of  the  tenancy  at  will,  that  was  not  sufficient 
of  itself  to  give  the  lord  a  title ;  he  ought  to  have  made  an  entry  or 
brought  an  action  within  the  five  years  next  after  July,  1833.  As  he 
did  not  do  so,  the  plaintifi^,  in  any  view  of  the  case,  acquired  a  free- 
hold title  in  July,  1838,  which  could  not  be  divested  by  the  surrender 
in  1840  to  the  lord.  Whether,  therefore,  the  plaintiffi,  in  1833,  had 
acquired  the  fee  by  adverse  possession,  or  were  then  tenants  at  will 
of  the  lord,  they  are  entitled  to  the  judgment  of  the  Court. 

Bovill,  contra. — ^First :  This  action  was  brought  in  1859,  and  for 
more  than  the  twenty  vears  last  immediately  preceding,  namely,  from 
the  year  1835,  the  lord  of  the  manor  has  been  in  undisputed  posses- 
*1  fi^l  ®^^^  ^^  *^®  premises.  In  that  year,  at  all  events,  if  not  *before, 
■'  the  nominees  of  the  parish  became  either  tenants  to  the  lord  or 
grantees  of  a  copyhold  estate,  which  they  surrendered  to  him  in  1840. 
Within  the  twenty  years  immediately  before  action,  therefore,  there 
has  been  no  possession  adverse  to  the  lord.  Secondly :  If  it  is  neces- 
sary to  show  an  earlier  title  in  the  lord,  the  evidence  to  be  collected 
from  the  facts  stated  in  the  case  is  wholly  inconsistent  with  the  pre- 
sumption, suggested  by  the  other  side,  that  the  intention  of  the  parties 
to  the  grant  of  1781  was  to  pass  the  fee  to  the  then  grantees.  From 
that  year  to  the  present,  there  is  no  evidence  of  any  belief  on  the  part 
of  the  parish  that  they  held  in  fee,  or  of  any  intention  on  their  part  to 
dispute  the  lord's  ri^ht  to  the  fee.  The  reservation  of  the  ds.  annual 
rent  was  itself  an  admission  that  the  lord  retained  the  fee,  and  the 
whole  circumstances  of  the  case  are  inconsistent  with  there  having 
been  any  adverse  possession  by  the  parish  or  dispossession  of  the 
lord ;  and  show,  rather,  that  the  parish  were  tenants  at  will,  or  at 
most  from  year  to  year,  to  the  lord,  at  the  time  when  stat.  3  &  4  W. 
4,  c.  27,  passed.  If  so,  that  tenancy  was  determined  and  a  fresh 
tenancy  at  will  created  in  1835,  being  within  five  years  from  the 
passing  of  the  Act,  by  the  admittance  to  the  land,  by  tlie  lord,  of  fresh 
trustees  for  the  parish.  Moreover,  the  case  finds  that  the  58,  rent  was 
paid  regularly  from  1781  to  1791,  and  again  from  1825  to  1886. 
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The  Court  has  power  to  draw  inferences  of  fact,  and  will  be  warranted 
in  inferring  that  the  rent  was  regulairly  paid,  also,  in  the  years  between 
1791  and  1825.  If  that  be  so,  the  possession  did  not  commence  to  be 
adverse,  as  against  the  lord,  until  1836,  when  the  payment  of  rent 
was  first  discontinued;  and  long  before  twenty  years  had  elapsed 
*from  that  time,  namely,  in  1840,  the  lord  regained  posses-  r«iAa 
8ion.(a)  L 

Luak,  in  reply. — No  answer  has  been  given  to  the  first  branch  of 
the  argument  for  the  plaintiffs.  Even  supposing  that  the  Court  draw 
the  inference  that  the  bs.  was  paid  yearly  to  the  lord  from  1781  to 
1836  without  interruption  ;  the  question  remains,  quo  intuitu  was  the 
payment  made  7  It  is  clear  from  the  case  that  the  payment  was  not 
intended  by  the  parties  to  the  grant  of  1781  to  be  a  payment  of  rent, 
in  the  sense  of  rent-service,  reserved  upon  a  tenancy  to  the  lord  as  an 
acknowledgment  of  his  title;  but  that  the  holding  by  the  grantees 
was  quite  incompatible  with  the  notion  that  the  fee  remained  in  the 
lord.  [Blackburn,  J.— Conceding  that  the  intention  was  that  the 
fee  should  pass  by  the  grant,  the  grant  was,  nevertheless,  insufficient 
to  pass  it.  Did  not  the  grantees,  therefore,  when  let  into  possession, 
become  tenants  at  will  to  the  lord  according  to  the  law  as  stated  by 
Parke,  B.,  in  delivering  the  judgment  of  the  Court  in  Doe  d.  Gray  v. 
Stanion,  1  M.  &  W.  695,  700,  where  he  says ;  "There  is  no  doubt  but 
that  if  there  be  an  agreement  to  purchase,  and  the  intended  purchaser 
is  thereupon  let  into  poaseaaiony  such  possession  is  lawful,  and  amounts 
at  •law,  strictly  speaking,  to  a  bare  tenancy  at  will."  "The  r«igiT 
person  suffered  so  to  occupy  cannot,  on  the  one  band,  be  con-  *- 
sidered  as  a  trespasser  when  he  enters,  and  on  the  other  hand,  cannot 
have  more  than  the  interest  of  a  tenant  at  will,  the  lowest  estate 
known  to  the  law."?]  A  tenancy  at  will  is  an  ambiguous  expression 
used  by  the  law  to  describe  a  holding  for  an  indefinite  term,  by  one 
whom  the  landlord  can  turn  out  at  any  time.  It  may  be  granted, 
that  if  one  man  lets  another  into  possession  of  land,  on  the  under- 
standing between  them  that  he  who  is  let  into  possession  shall  occupy 
ss  long  as  the  other  pleases,  that  is  a  strict  tenancy  at  will,  and  posses- 
sion under  it  can  never  be  adverse.  But  if  the  intention  of  both 
parties  is,  that  the  person  let  into  possession  shall  thereby  acquire 
the  fee,  the  possession  given  in  furtherance  of  that  intention  is  adverse, 
although  in  one  sense  it  may  be  vaguely  described  as  a  tenancy  at 
will.  [Hill,  J. — What  difference  is  there  in  law  between  the  two  ?] 
Perhaps  there  is  no  material  distinction  between  them  during  the 
currency  of  twenty  years  from  the  commencement  of  the  possession ; 
but  when  that  period  has  elapsed,  it  becomes  material  to  consider 
what  was  the  intention  of  the  parties,  in  order  to  determine  whether 
or  not  the  possession  was  adverse  during  the  twenty  years.  [Hill, 
J.— It  is  laid  down,  in  sect.  70  of  Littleton,  that  '*if  a  man  should 
make  a  deed  of  feoffement  to  another  of  certaine  lands,  and  delivereth 

(a)  Bovill  further  argued  that  the  plaintiffs  could  have  acquired  no  title,  because  they 
did  not  show  a  conveyance  of  the  land  to  them,  enrolled  under  the  Statute  of  Mortmain, 
9  G.  2,  c.  36  ;  and  that  stat.  7  &  8  Vict.  c.  101,  s.  73,  which  enacts  that  conveyances  of 
huids  to  parish  officers  for  the  purpose  of  providing  workhouses,  shall  be  good  and  valid 
though  not  enrolled  pursuant  to  stat.  9  Q.  2,  c  36,  did  not  apply  to  a  case  like  the  present, 
in  which  there  was  no  ground  for  presuming  any  conveyance  at  all.  The  argument  on 
this  point  is  however  omitted,  as  it  was  not  noticed  by  the  Court. 
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to  him  the  deed,  bat  not  liverie  of  seisin ;  in  this  case  he,  to  whom 
the  deed  is  made,  maj  enter  into  the  land,  and  hold  and  occupie  it  at 
the  will  of  him  which  made  the  deed,  because  it  is  proved  by  the- 
words  of  the  deed,  that  it  is  his  will  that  the  other  should  have  the 
land ;  but  he  which  made  the  deed  may  put  him  out  when  it  pleaseth 
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him."  And  Lord  Coke's  comment  •upon  this  is,(a)  *'Here  it 
appeareth,  that  if  the  feoifee  doth  enter,  he  is  tenant  at  will, 
because  he  entreth  b)  by  the  consent  of  the  feoflFor."]  By  that  must 
be  meant  that  the  feoffee  is  not  a  trespasser,  not  that  he  is  a  tenant  at 
will,  strictly  speaking.  [Blackburn.  J. — In  Doe  d.  Milburn  r. 
Edgar,  2  B.  N.  C.  498,  502  (E.  C.  L.  R.  vol.  29),  the  person  under 
whom  the  defendant  claimed  was*let  into  possesssion  more  than  twenty 
years  before  action  brought,  under  an  agreement  to  purchase  an  allot- 
ment accruing  to  the  vendor  under  an  Enclosure  Act,  which  provided 
that  a  purchaser  let  into  possession  of  an  allotment  should  have  the 
same  rights  as  the  vendor.  The  person  in  question  had  paid  interest 
on  a  portion  of  the  purchase-money  for  some  years,  but  never  com- 
^  pleted  the  purchase.  It  was  held  that,  even  after  a  lapse  of  twenty 
years,  his  possession  was  not  adverse  to  the  vendor's  title.  Tindal,  C. 
J.,  in  giving  judgment,  said,  "The  case  has  been  likened  to  that  of  a 
feoffment  without  livery  of  seisin ;  and  it  has  been  urged  that,  if  a 
party  who  is  let  into  possession  without  livery,  remain  in  possession 
twenty  years,  the  whole  period  must  be  deemed  an  adverse  possession 
on  which  he  may  maintain  his  right."  He  then  cites  Littleton,  sect. 
70,  and  Lord  Coke*s  comment  upon  it,  as  showing  that  this  argument 
was  unfounded;  adding,  that  the  defendant  in  the  principal  case  '^  was 
let  into  possession  by  consent  of  the  owner  of  the  land,  and  the  con- 
tinued payment  of  interest  imports  that  he  remained  there  only  with 
the  owner's  permission."]  That  case  seems  inconsistent  with  Doe  d. 
Lansdell  v.  Gower,  17  Q.  B.  689  (E.  C.  L.  R.  vol.  79).  Moreover,  in 
Doe  d.  Milburn  v.  Edgar,  the  question  whether  the  purchase   was 

*1691  co"^?'^**®^  ^^^  1®^^  *^  the  jury  ;  and  *the  decision  of  the  Court 
J  would  probably  have  been  different  had  the  finding  been  the 
other  way.  In  the  present  case,  if  the  plaintiffs'  possession  was 
adverse,  as  against  the  lord,  in  1833,  when  stat.  3  &  4  W.  4,  c.  27, 
passed,  their  title  then  became  absolute.  Even  if  the  possession  was  not 
then  adverse,  but  was  that  of  tenants  at  will,  the  lord  did  not ''  make 
an  entry  or  distress  or  bring  an  action  to  recover"  the  land,  within 
five  years  from  1833,  as  he  might  have  done  under  sect.  15  of  the  Act. 
In  the  view  of  the  case,  therefore,  most  unfavourable  to  the  plaintiffs, 
the  lord's  title  became  extinguished  in  1838,  by  reason  of  sect.  84, 
which  provides  that,  at  the  end  of  the  period  limited  by  the  Act  to 
any  person  for  enforcing  his  title,  such  title  shall  be  extinguished  .(c) 

Our.  adu.  vult 

CocKBURN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  brought  by  the  churchwardens  and  overseers  of 

(a)  Co.  Lin.  57  a. 

(6)  Sic. 

(c)  Luah  also  argaed  that  the  Statute  of  Mortmain,  9  G.  2,  c.  86,  had  no  application  to 
the  case ;  citing  Philpott  v.  President  and  Governors  of  St.  George's  Hospital,  and  others, 
6  H.  L.  Ca.  338,  and  President,  &c.,  of  the  College  of  St.  Mary  Magdalen,  Oxford,  r. 
The  Attorney-General,  6  H.  L.  Ca.  189.  The  argument  on  this  point  is  omitted  for  the 
reason  suted  in  note  (a),  p.  166,  snpri. 
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the  parish  of  Mitcham  to  recover  certain  lands  and  premises  of  which 
the  defendants  are  in  possession,  deriving  title  from  James  Moore, 
lord  of  the  manor  of  Biggin  and  Tamworth,  in  the  county  of  Surrey. 
The  property  in  dispute  was  formerly  part  of  the  wastes  of  the  manor 
in  question,  and,  as  such,  part  of  the  lord's  freehold.  It  appears 
from  the  case  that,  on  21st  August,  1781,  the  then  lady  of  the  manor, 
by  ^consent  of  the  tenants  of  the  manor,  granted  to  five  per-  pi  yQ 
SODS,  named,  license  to  enclose  three  acres  and  two  roods,  part  '- 
of  the  waste,  and  that  they  and  their  heirs,  and  all  persons  claiming 
under  them,  should  and  might  lawfully  hold  the  same,  so  enclosed,  in 
trust  for  the  purpose  of  erecting  and  building  a  workhouse  for  the 
poor  of  the  said  parish  of  Mitcham,  and  for  a  garden  and  orchard  for 
the  further  accommodation  and  benefit  of  the  said  poor,  rendering 
to  the  lady  of  the  said  manor,  and  all  other  lords  or  ladies,  lord  or 
lady,  of  the  said  manor,  the  yearly  rent  of  55.  for  the  same  in  every 
year  for  ever.  The  churchwardens  and  overseers,  in  the  year  1781, 
entered  into  possession,  and,  at  the  expense  of  the  parish,  erected 
a  workhouse,  and  used  and  occupied  it,  up  to  and  including  the  year 
1886,  as  the  workhouse  of  the  parish.  It  appears,  from  the  accounts 
of  a  deceased  steward  of  the  manor,  that  the  yearly  rent  of  68., 
reserved  by  the  grant,  was  paid  to  the  lord  of  the  manor,  from  the 
year  1781  to  the  year  1791 ;  and  it  appears,  from  the  books  of  the 
churchwardens  and  overseers  of  the  parish,  that  this  rent  was  further 
paid  from  the  year  1826  to  25th  March,  1836.  We  think  ourselves 
warranted  to  infer  that  it  was  paid  during  the  interval  between  1791 
and  1825.  On  10th  October,  1836,  the  five  persons  to  whom  the 
license  had  been  granted  in  1781  being  then  dead,  notice  was  given 
to  the  officers  of  the  parish,  by  the  steward  of  the  manor,  to  nominate 
other  persons  for  the  purpose  of  admission,  to  save  a  forfeiture. 
Seven  persons  were  accordingly  nominated  and  admitted,  the  parish 
paying  a  sum  of  7921  175.  6cL,  as  a  fine  on  their  admission.  In  this 
proceeding  the  estate  was  treated  by  all  parties,  but,  beyond  all  ques- 
tion, erroneously,  as  a  copyhold  tenement.  In  1840,  the  *parish  r*i7i 
officers,  in  conformity  with  a  resolution  of  the  parish  in  vestry  *- 
assembled,  surrendered  and  gave  up  the  premises  to  the  lord  of  the 
manor,  and  the  latter  then  enterea  and  took  possession,  and  after- 
wards conveyed  the  premises  to  the  defendants. 

The  plaintifib  claim  to  recover  possession,  on  the  ground  that,  the 
parish  having  had  adverse  possession  of  the  premises  for  more  than 
twenty  years  at  the  time  of  the  passing  of  stat.  3  &  4  W.  4,  c.  27, 
the  right  of  the  lord  was  barred,  and  an  indefeasible  freehold  interest 
acquired  by  the  parish,  wUioh  freehold  interest  was  not  afterwards 
divested  by  what  took  place  on  the  admission  in  1835,  or  the  surrender 
to  the  lord  in  1840.  The  defendants,  on  the  other  hand,  contend  that 
the  possession  of  the  parish,  up  to  the  passing  of  stat.  8  &  4  W.  4,  c. 
27,  was  that  of  tenants  at  will,  and  that^  consequently,  the  lord  had  a 
period  of  five  years  from  the  passing  of  the  Act,  before  his  right  of 
entry  expired ;  that  within  such  five  years  a  new  tenancy  at  will  was 
created  by  what  took  place,  in  1835,  and,  consequently,  a  further 
period  of  twenty-one  years  accrued  to  the  lord  within  which  the  estate 
at  will  might  be  determined,  and  that,  within  such  twenty-one  years, 
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namely,  in  1840,  the  estate  at  will  was  put  an  end  to  by  the  entry  and 
possession  of  the  lord. 

If  the  defendants  are  right  in  the  position  that  the  parish  officers 
were  possessed  as  tenants  at  will  at  the  time  of  the  passing  of  stat  S 
&  4  W.  4,  c.  27,  the  defendants  must  prevail ;  as  we  are  clearly  of 
opinion  that,  if  the  first  tenancy  was  a  tenancy  at  will,  the  admission 
in  1835  operated  to  create  a  fresh  tenancy  of  the  same  kind.  If,  be- 
fore the  right  of  entry  upon  a  tenant  at  will  is  gone,  the  tenancy  is 
*1721  put  an  end  to,  and  *a  new  tenancy  at  will  created  by  Aresh 

^  agreement,  express  or  implied,  between  the  parties,  then, 
according  to  the  decision  in  Doe  d.  Bennett  v.  Turner,  7  M.  &  W. 
226  (with  which  we  concur),  a  fresh  right  of  entry  accrues,  and  an 
additional  period  of  twenty  years  must  run  before  that  entry  would  be 
barred.  Whether  such  a  fresh  tenancy  was  created  or  not  is  a  ques- 
tion of  fact.  It  is  true  that  the  admission  in  1885  took  place  under 
an  erroneous  belief  that  the  property  was  copyhold;  but  this  mis- 
take does  not  prevent  the  transaction  from  operating  as  what  we  find 
it  really  was,  namely,  a  determination  of  the  first  tenancy  at  will,  and 
the  creation  of  a  new  one ;  inasmuch  as,  the  admission  being  inopera- 
tive to  convey  a  copyhold  estate,  the  possession  under  it  amounted 
in  point  of  law  to  no  more  than  a  tenancy  at  will.  The  right  of  entry 
of  the  lord,  afler  this,  would  not  be  barred  by  efflux  of  time  till  1865. 
But  in  1840,  long  before  it  was  barred,  the  lord  of  the  manor,  Mr. 
Moore,  actually  entered,  and  from  that  time  he  and  those  who  claim 
under  him  had  both  possession  and  title  to  the  premises.  This  being 
so,  we  are  brought  back  to  the  question  whether  the  holding  of  the 
plaintifis,  up  to  stat.  8  &  4  W.  4,  c.  27,  was  as  tenants  at  will,  or 
whether  their  possession  had  been  adverse.  It  was  contended,  on  the 
part  of  the  plaintifis,  that  the  intention  of  the  parties  was  that  a  free- 
hold interest  should  be  created  (the  grant  of  the  license  being  to  the 
licensees  and  their  heirs  for  ever),  and  that  the  rent  was  reserved  as  a 
quit  rent,  after  the  manner  of  the  rents  reserved  in  ancient  times  on 
the  grant  of  freeholds  by  lords  of  manors ;  and  that,  although  such  a 
*1731  S^A^^  would  dot  operate  in  law  as  a  conveyance  ^of  the  free- 

^  hold,  yet,  the  parties  having  intended  to  create  a  freehold 
estate,  possession  under  the  grant  would  be  of  a  character  incom- 
patible with  the  notion  of  a  freehold  title  in  the  grantor,  and  would 
therefore  be  an  adverse  possession.  The  proposition  of  the  plaintiffs, 
that,  where  there  is  an  intention  to  convey  a  freehold  estate,  and  pos- 
session is  given  accordingly,  but,  owing  to  some  defect  in  the  convey- 
ance in  point  of  law,  an  estate  at  will  only  is  created,  possession  under 
such  circumstances  will  amount  to  an  adverse  possession,  if  true  in 
point  of  law  (a  matter  which  it  is  not  necessary  to  determine),  must 
at  all  events  be  taken  with  this  qualification,  namely,  that  the  inten- 
tion that  the  holding  should  be  in  the  character  of  a  freehold  must 
clearly  appear.  The  incompatibility  of  the  possession  with  the  notion 
of  the  freehold  remaining  in  the  former  owner  must  be  fully  estab- 
lished, or  the  presumption  that  that  which  in  law  is  an  estate  at  will 
was  only  intended  to  be  such  must  prevail.  But,  in  our  opinion,  the 
plaintifis  fail  to  establish  that  there  was,  in  the  present  case,  an  inten- 
tion to  create  a  freehold  estate.  The  so  called  grant  does  not  purport 
to  convey  the  fee  in  the  ordinary  way.    It  merely  purports  to  grant  a 
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license  to  encloee  the  land  and  to  Bold  it  in  trast,  paying  a  yearly  rent 
for  the  same.  The  argament  as  to  intention,  arising  from  the  fact  of 
the  grant  being  made  to  the  grantees  and  their  heirs  for  ever,  is  met 
by  the  reservation  of  a  yearly  vent ;  more  especially  as  this  rent  could 
not  be  effectually  reserved  unless  the  grantor  reserved  to  herself  the 
freehold ;  and  we  can  see  no.  reason  why  we  should  not  give  effect  to 
this  reservation.  It  seems  to  us  that  the  terms  of  the  license  as 
strongly  manifested  that  the  lady  of  the  manor  should  for  ever  have 
the  lordship  of  *the  land,  as  that  the  licensees  should  hold  the  c^i^j, 
land  for  ever.  Moreover,  the  &ct  of  the  parish  having  sub-  ^ 
milled,  in  1885,  to  the  demand  of  the  lord  to  nominate  fresh  trustees 
for  admission,  at  a  time  when,  from  the  effect  of  the  reoent  statute, 
had  their  possession  been  adverse,  they  would  have  acquired  an  inde- 
feasible title  against  the  lord,  is  inconsistent  with  the  notion  of  their 
having  held  as  freeholders.  On  the  contrary,  such  a  proceeding  is 
evidence  of  an  acknowledfi^ment  that  t^e  freehold  was  in  the  lord. 
See  Doe  d.  Jackson  v.  Wilkinson,  8  B.  &  G.  418  (E.  G.  L.  R.  vol.  10) ; 
Doe  d.  Thompson  v.  Glark,  8  B.  &  G.  717  (E.  G.  L.  E.  vol.  15).  Be- 
Bides  this,  the  payment  of  the  annual  rent,  even  if  it  did  not  turn  the 
holding  from  a  tenancy  at  will  into  a  tenancy  from  year  to  year  (which 
would  exclude  all  question  as  to  adverse  possession),  a  question  which 
in  the  view  we  take  of  the  case  it  is  unnecessary  to  consider,  at  all 
events  affords  strong  evidence  that  the  holding  continued  permissive; 
and,  as  the  lords  of  the  manor  could,  before  the  statute  had  run,  have 
turned  the  licensees  out  of  possession,  and  probably  would  have  don^ 
so,  if  at  any  time  they  had  refused  to  pay  the  5^.  which  they  had 
atipalated  to  pay  "for  that  holding,"  we  cannot  but  draw  the  inference 
that  each  successive  payment  of  5$,  was  a  fresh  acknowledgment  that 
the  land  was  held  by  the  permissioa  of  the  lord  of  the  manor.  It  is 
enough  for  the  decision  of  this  case  that  we  think  that,  on  fliese  facts, 
the  plaintiits  have  not  established  that  the  holdings  which  originally 
had  been  permissive  had,  before  1888,  become  adverse.  The  onus 
lies  on  them  to  do  so,  and  we  do  not  think  they  have  succeeded.  If 
this  be  so,  the  possession  was  not  adverse  when  stat.  8  &  4  W.  4,  c. 
27,  received  the  *Boyal  assent.  The  then  lord  of  the  manor  r^^rrx 
had  five  years  more,  during  which  his  right  was  preserved ;  ^ 
and  he  mighty  at  any  time  before  1888,  have  entered  and  resumed  pos- 
session of  the  premises. 

We  have  hitherto  spoken  only  of  the  part  of  the  premises  which 
was  comprised  in  the  license  of  1781.  Besides  this,  the  parish 
officers,  in  1817,  took  possession  of  two  roods  ten  perches  of  land, 
parcel  of  the  waste,  ana  enclosed  the  same,  and  held  possession  of  it 
and  enjoyed  it  with  the  residue.  The  lord's  right  of  entry  to  this 
portion  of  the  land  could  no^  under  any  view  of  the  case,  be  barred 
before  1887 ;  and,  as  this  portion  of  the  premises  was  included  in  the 
surrender  and  readmittance,  in  1885,  before  the  right  of  entry  was 
barred,  and  was  also  taken  possession  of  in  1840,  the  defendants  are 
equally  entitled  to  this  portion  as  to  the  other. 

We  therefore  answer  the  questions  put  to  us  by  saying  that,  in  1840, 
the  churchwardens  and  overseers  of  the  poor  had  no  greater  interest 
in  the  premises,  than  that  of  tenants  at  wiU|  or,  at  most,  tenants  from 
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year  to  year ;  and,  secondly,  that  ihey  were  not  entitled  to  the  po» 
session  of  the  premises  at  the  time  they  brought  the  action. 
The  result  is  that  there  must  be  jucU^ment  for  the  defendants. 

Judgment  for  the  defendants. 


♦176]        *IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

MACDONALD  v.  LONGBOTTOM.    June  15. 
[Reported,  K  &  E.  987  (E.  0.  L.  R.  vol  102).] 


JOLLT  V.  The  WIMBLEDON  and  DORKING  Railway  Company. 

June  16. 

[Reported,  in  the  Queen's  Bench  and  in  the  Exchequer  Chamber  on 
error  from  that  Court,  1  B.  &  S.  807  (E.  G.  L.  R.  vol.  101>] 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

GREENOUGH  v.  McGLELLAND.    June  15. 
Reported,  2  E.  &  E.  429  (E.  C.  L.  R.  toI.  106).] 


177]        ♦IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

DESLANDES  v.  GREGORY.    June  15. 
[Reported,  2  E.  &  £.  610  (E.  0.  L.  R.  vol.  105).] 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

BETTS  V.  MENZIES.    July  7. 
[Reported,  1  E.  &  E.  1020  (E.  C.  L.  R.  toL  102).] 


r 
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ZWILGHENBABT  v.  ALEXANDER.    July  7. 

[Beported,  in  the  Queen*fl  Bench  and  in  the  Exchequer  Chamhet  oti 
error  from  that  Conrt,  1  B.  &  S.  284  (E.  G.  L.  B.  vol.  101).] 


WILEY  V.  CRAWFORD.    July  7- 

[Beported,  in  the  Qneen^s  Bench  and  in  the  Exchequer  Chamber  on 
error  from  that  Court,  1  B.  &  S.  258  (£.  C.  L.  B.  vol.  101^.1 


♦LEABY,  Appellant,  v.  LLOYD,  Bespondent.      May  26;  r^^^g 

July  7.  •- 

The  Motions  ooming  under  th«  head  of  '*  Discipline"  in  The  Merchant  Shipping  Aet, 
1854,  17  &  18  Vict.  c.  104,  hare  reference  fo  British  ships  alone. 

One  of  these,  sect.  157,  renders  llaUe  to  a  peuttlt^r  *'  erery  person  who  wilfbllj  harhonjs 
or  leoretes  any  seaman  or  apprentice  who  has  deserted  from  his  ship."  Held  that,  in  order 
to  convict  an  offender  under  tins  section,  it  must  he  shown  that  the  ship  deserted  from  is  a 
British  diip :  and  that,  inasmuch  as  hj  sect.  19  "  erery  British  ship  must  be  registered," 
*^and  no  ship"  thereby  ^  required  to  be  registered  shall,  unless  registered,  be  recognised 
ss  a  British  ship,"  proof  that  the  riiip  is  regisiwed  must  also  be  given,  either  by  the  pv^ 
dncdon  of  the  original  register,  or  by  aa  emamined  or  certified  copy  of  it,  as  required  by 
107. 


Cass  stated  by  jnstioes  under  stat.  20  &  21  Yict  e.  48. 

On  26th  January,  1860,  Gheorm  Lloyd,  the  respondent,  who  is  the 
polioe  officer  employed  hj  the  Newport  Dock  Company  for  the  pro- 
tection of  the  shipping  mquenting  the  Newport  Docks,  within  the 
borough  of  Newport,  in  the  county  of  Monmouth,  and  to  prevent 
seamen  from  deserting  their  vessels,  laid  an  information,  not  in  writ- 
ing, before  one  of  the  jnstices  for  the  said  borough,  against  the 
appellant^  Dennis  Leary,  who  keeps  a  sailors'  lodging-house  and  beer- 
house at  Newport,  for  having  wilfully  harboured  certain  seamen  who 
had  deserted  their  vessel.  The  information  was  laid  under  sect.  257 
of  the  Merchant  Shipping  Act,  1854,  17  k  18  Vict.  c.  104 ;  and  a 
summons  was  issued  and  served  upon  the  appellant,  who  appeared, 
with  his  solicitor,  at  the  Town  Hall,  Newport,  on  Friday,  27th  Jan- 
uary, 1860,  before  two  of  the  justices  of  the  said  borough  (by  whom 
this  case  was  stated),  to  answer  the  charge. 

The  summons  recited  that  information  had  been  laid  "  That  you, 
Dennis  Leary,  did  on  22d  January,  1860,  at  the  boroueh  of  Newport 
aforesaid,  then  and  there  wilfuUy  harbour  Peter  Smith,  Allen  Mcln- 
tyre,  Ferdinand  Pamin  and  John  Brown,  seamen  who  had  deserted 
*from  the  British  ship  Sultana,  knowing  or  having  reason  to  r«i  179 
believe  such  seamen  to  have  so  deserted.^  ^ 

Evidence  of  the  witnesses  in  proof  of  the  offence  as  alleged  in  the 
summons  was  duly  taken  on  benalf  of  the  respondent  in  the  presence 
of  the  appellant  and  his  attomev,  who  cross-examined  the  witnesses : 
and,  no  evidence  being  called  by  the  appellant  in  reply,  the  magis- 
trate deemed  the  <^S^ie  proved^  and  convicted  the  appellant  in  the 
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penalty  of  five  pounds,  including  the  costs,  in  reference  to  one  Peter 
bmith,  one  of  tne  seamen  whom  the  appellant  had  harboured  in  his 
bousa  The  appellant,  being  dissatisfiea  with  the  determination  aod 
conviction  of  the  justices,  duly  applied  in  writing  to  them  to  state 
and  sign  a  case  for  the  opinion  of  the  Court  of  Queen's  Bench  thereon, 
which  the  justices  agreed  to  grant  to  him,  and  he  (the  appellant) 
having  entered  into  a  recognisance  to  prosecute  without  delay  his 
appeal,  and  having  otherwise  complied  with  the  statute  20  &  21  Yict. 
c.  48,  the  said  justices  stated  and  signed  the  case  aoeordingly. 

The  following  evidence  was  adduced  at  the  hearing  in  support  of 
the  information. 

It  was  proved,  by  Samuel  Brewster,  that  he  was  the  master  of  the 
British  ship,  Sultana,  of  Liverpool,  of  1816  tons  burthen,  then  Ijing 
in  the  Newport  Docks,  within  the  said  borough,  where  she  had 
arrived  a  week  previously  from  Antwerp;  that  eleven  seamen,  who 
were  on  the  ship's  articles  of  agreement  (which  were  produced)  and 
who  had  arrived  at  the  port  of  Newport  with  him  in  the  vessel,  had 
all  deserted  the  said  ship ;  that  Peter  Smith,  Allen  Mclntyre,  Ferdi- 
nand Pamin,  and  John  Brown,  named  in  the  summons,  were  four  of 
the  eleven  seamen  who  had  so  deserted;  that  the  men  signed  the 
*1S01  *^^^^^^  ^^  Antwerp,  to  come  to  the  port  of  Newport  and  from 
■'  thence  to  proceed  to  a  port  in  the  United  States  and  back  to  a 
port  of  discharge  in  the  Unitea  Kingdom;  that  the  men,  having  only 
just  commenced  their  voyage,  and  having  no  right  to  leave  the  ship, 
deserted  either  on  the  night  of  the  21st  or  28d  January,  1860,  and 
took  away  all  their  clothes  and  effects  with  them.  The  official  log 
book  of  the  ship  was  not  produced,  but  it  was  proved  that  the 
aforesaid  Peter  Smith,  Allen  Mclntyre,  Ferdinand  Pamin,  and  John 
Brown  had  severally  been  duly  convicted,  on  26th  January,  1860,  act 
Newport,  by  two  of  the  justices  for  the  said  borough,  of  having 
deserted  from  the  said  vessel,  The  Sultana;  and  had  been,  each  of 
them,  sentenced  to  three  weeks'  hard  labour  for  that  offence. 

'The  appellant's  attorney  here  objected  that  there  was  no  evidence 
•before  the  magistrates  that  The  Sultana  was  a  British  ship.  That  the 
evidence  of  the  master  that  she  was  such,  and  the  production  of  the 
articles  of  agreement  signed  by  the  deserting  seamen,  which  were  in 
the  form  required  by  The  Merchant  Shipping  Act,  1854,  was  insuffi- 
cient proof  of  the  ship  being  a  British  vessel,  in  the  absence  of  the 
certificate  of  registry,  which  he  contended  ought  to  be  produced.  He 
^  further  contended  that,  in  the  absence  of  the  official  log  book,  no 
legal  evidence  was  before  the  justices  in  proof  of  the  men  named  in 
the  summons  being  deserters. 

The  justices  were  satisfied  with  the  evidence  before  them  that  the 
ship  was  a  British  ship,  and  that  the  seamen  named  on  the  summons 
haa  deserted  from  the  said  vessel.  Sect.  244  of  The  Merchant  Ship- 
ping Act,  1864,  was  referred  to  in  reply  to  the  appellant's  attorney  s 
objection. 

*1811       *^iohael  Miles  proved  that  he  was  the  watchman  employed 

*'  oa  board  The  Sultana  to  watch  the  ship  and>  see  nothing  went 

out  of  her^  that  he  was  going  on  board  the  ship  at  twenty  minutes  to 

ai^  o'clock  on .  Sunday  nigtu,  January  22d ;  that  The  Sultana  was 

.  lying  second  ahip^off  (ha  dock  wall,,  a^Bre^ien  ship  being  moored  next 
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to  her;  that  he  then  and  there ^awLeary,  the  appellaoity  standing  on 
the  dock  wall,  and  saw  a  bag  of  clothes  thrown  down  on  the  wall^ 
and  one  of  Leary's  men  take  away  the  bag.  Miles,  ooncluding  that 
seamen  were  deserting^  seized  the  bag  of  clothes,  and  took  it  from  the 
man  who  was  carrying  it  away,  when  another  man  (a  sailor)  ran  up 
and  said,  ''  This  is  my  hag,",  and  palled  it  away  from  the  watchman* 
Leary  stood  by  and  said  to  the  witness,  ''  Miles,  go.  on  board  your 
sbip.'^  Miles  replied,  "No,  Leary;  you  are  carrying  on  a  pretty 
game  here  to-nignt,  and  I  will  report  you  for  it"  To  this  accusation 
Leary  made  no  reply.  The  watchman  then  proceeded  on  board  his 
ship,  The  Sultana,  and  in  order  to  reach  her  he  had  to  pass  over  the 
Bremen  ship,  lying  next  the  quay  walL  On  the  deck  of  the  Bremen 
ship  he  saw  beds  and  other  seamen's  effects  wrapped  up,  and  some 
seamen  standing  by.  He  called  the  mate  of  the  Bremen  ship,  and 
asked  him  if  the  beds,  &a,  belonged  to  the  vessel;  and  the  mato 
replied,  in  the  hearing  of  Leary,  who  w^s  then  standing  under  the 
Bremen  ship's  bows,  that  they  lielonged  to  The  Sultana. 

It  was  then  proved  by  George  Lloyd,  the  respondent,  that,  in  con- 
sequence of  the  information  he  had  received  from  Captain  BrewstoE 
and  the  watohman  Miles,  he  went,  with  other  police  oi&cers,  to.  the 
hoase  of  the  appellant,  on  28d  January,  and  in  his  house  they  found 
*four  of  the  eleven  men  who  had  deserted,  namely,  Petor  r«i  qa 
Smith,  Mclntyre,  Pamin,  and  Brown,  named  in  the  summons.  '- 
They  were  in  the  tap  rooin  openly  ;  a  £flh  man,  on  seeing  the  officers, 
ran  away.  The  seamen  were  taken  to  the  police  station,  and  on  the 
following  day  were  duly  convicted  before  two  justices  and  were 
severally  committed  to  prison,  for  deserting  their  said  ship  Sultana; 
It  was  proved  that  Leary  was  present  or  in  his  house  at  the  time  the 
deserters  were  so  taken  out  of  it ;  but  George  Bath,  one  of  the  police 
officers  who  went  with  the  respondent  to  apprehend  the  said  seamen^ 
proved  that  he  saw  Leary  in  the  street,  in  the  evening  of  the  day  on 
which  the  said  four  seamen  were  taken  into  custody,  and  told  him 
(Leary)  that  four  sailors  had  been  apprehended  in  his  bouse  for  desert- 
ing from  The  Sultana.  Learv  replied,  "  Is  that  all  7"  The  witness, 
Bath,  said  "Yes."  Leary  said,  "There  are  some  moreth^e;  I  don't 
want  them ;  they  came  to  me.  The  captain  can  have  them  if  he  like& 
Thev  shall  pay  me  for  their  board  before  they  get  their  clothes." 

The  appellant's  attorney  having  contended  that  there  was  no  evi- 
dence to  show  that  the  bag  of  clothes  thrown  from,  or  the  effects 
found  upon,  the  Bremen  ship,  were  part  of  the  effects  of  the  deserting 
seamen  from  The  Sultana,  and  that  the  appellant  did  not  know  the 
men  were  desertors,  the  justices,  looking  at  all  the  circumstances 
proved  in  evidence,  deemed  the  ofience  proved  in  reference  to  Peter 
omith,  and  convicted  the  appellant  in  the  penalty  of  51.,  including 
costs,  for  wilfully  harbouring  him,  knowing,  or  haying  reason  to 
believe  he  had  deserted  his  ship. 

The  question  for  the  decision  of  the  Court  was,  whether  the 
ooDviction  was  right  or  wrong. 

*No  counsel  appeared  in  support  of  the  conviction.  r*l8S 

.    DowdenoeUj  for  the  appellant. — The  justices  were  wrong  in  >- 
convicting  the  appellant,  in  the  absence  of  legal  proof  that  The  Sul^ 
tana  was  a  registered  British  ship.    The  conviction  was  under  seot» 
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857  of  the  Merchant  Shipping  Act,  1864,  which  renders  liable  to  a 
penaltj  "  everj  person  who  wilfully  harbours  or  secretes  any  seaman 
or  apprentice  who  has  deserted  from  his  ship/' ''  knowing  or  having 
reason  to  believe  such  seaman  or  apprentice  to  have  so  done."  Now, 
inasmuch  as  this  section  occurs  in  Part  III.  of  the  Act,  by  ''ship" 
must  be  meant  a  *' sea-going"  ship  "registered  in  the  United  King- 
dom'' ;  sect.  109  declaring  that  the  whole  of  the  Third  Part  of  the 
Act  shall  apply  to  all  such  ships.  And  by  sect  19,  *'  Every  British 
ship  must  be  registered  in  manner"  thereinafter  ''mentioned";  and 
no  ship  "  thereby  '*  re(]|uired  to  be  registered  shall,  unless  registered, 
be  recognised  as  a  British  ship."  In  order,  therefore,  to  bring  the 
appellant  within  the  operation  of  sect  267,  it  was  imperative  upon 
tne  respondent  to  prove  to  the  justices  that  The  Sultana  was  a  regis- 
tered British  ship.  The  only  evidence  adduced  for  that  purpose  was 
the  statement  of  the  captain ;  whereas,  by  sect.  1Q7,  the  Act  re<|uire8 
the  register  to  be  proved,  *'  either  by  the  production  of  the  original 
or  by  an  examined  copy  thereof,  or  by  a  copy  thereof  purporting  to 
be  certified  under  the  hand  of  the  registrar  or  other  person  having  the 
i^harge  of  the  original."  At  common  law,  no  doubt,  the  ownership 
of  a  ship  might  be  sufficiently  proved  by  parol  evidence  of  the  pos- 
session of  the  owners  as  owners,  without  the  aid  of  any  documentary 
#1Ri1  P^^^^  ^^  ^'^^®  deeds  *on  the  subject:  Robertson  v.  French,  4 

^  J  East  180, 186, 187 ;  and,  in  Sutton  v.  Buck,  2  Taunt.  802,  pos- 
session  of  a  ship  under  a  transfer,  void  for  non-compliance  with  the 
then  register  Acts,  was  held  a  sufficient  title  in  trover  against  a 
Stranger  for  parts  of  the  ship,  being  wrecked.  But  the  provisions  of 
The  Merchant  Shipping  Act,  1854,  render  it  imperative  to  prove  the 
registry  and  the  British  character  of  a  ship  in  the  manner  thereby 
required.  Again,  in  the  absence  of  the  official  log  book,  there  was 
no  sufficient  evidence  before  the  justices  that  the  seamen  were  deserters. 
Sect.  244  requires  entries  of  the  commission  of  offences  by  seamen  to 
be  made  in  that  book  and  signed  by  the  master  and  also  by  the  mate 
or  one  of  the  crew,  and  enacts  that  "in  any  subsequent  legal  proceed- 
ing" such  *'  entries"  "  shall,  if  practicable,  be  produced  or  proved, 
and  in  default  of  such  production  or  proof  the  Court  hearing  the 
case  may,  at  its  discretion,  refuse  to  receive  evidence  of  the  offence." 
[Blackburn,  J. — tinder  that  section  the  justices  had  a  discretion  to 
receive  other  evidence,  if  they  thought  fit.]  Then,  lastly,  there  was 
no  evidence  to  show  that  the  appellant  knew  or  had  reason  to  believe 
that  Smith  was  a  deserter.  [Wiqhtican,  J.— Surely  there  was  some 
evidence  of  that.] 

CooKBURN,  0.  J. — ^Upon  the  first  point,  the  Court  will  take  time 
to  consider ;  but  we  all  think  that  there  is  nothing  in  the  others. 

Our.  adv.  vuU, 
Blackburn,  J.,  now  delivered  the  judgment  of  the  Court.(a)    This 
*1851   ^^  ^^  appeal  against  a  conviction  on  *an  information  under 

*^  J  the  257th  section  of  the  Merchant  Shipping  Act,  1854,  for 
harbouring  a  deserter  from  the  British  ship  Sultana.  On  the  hearing, 
before  the  magistrates,  no  certificate  of  the  registry  of  the  ship  having 
been  produced,  an  objection  was  taken  that  there  was  no  proof  that 
the  ship  in  question,  which  was  alleged  to  be  a  British  ship,  had  been 

^    '      ■  (a)  Cockbnni,  C  J.|  Wightmtn  tnd  Cromptoii,  Ji. 
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fogifltered  parsnant  to  tfae  requiremente  of  the  Act  in  question  and 
that  the  information,  therefore,  oonld  not  be  sustained.  The  magis- 
trates having  OYOTniled  this  objection,  the  same  point  was  taken  before 
ns  upon  the  hearing  of  the  appeal ;  and  we  are  of  opinion  that  the 
objeotioii  is  well  founded  and  must  prerail.  After  a  carefal  considera- 
tion of  the  Act,  we  are  of  opinion  that  the  sections  coming  under  the 
head  of  "  Discipline,"  of  which  the  section  in  question  is  one,  have 
referenoe  to  British  ships  alone.  But,  by  the  19th  section,  no  ship, 
required  to  be  roistered,  shall,  unless  registered,  be  recognised  as  a 
British  ship.  It  follows  that  in  a  proceeding  in  which  it  becomes 
neoessarj  to  show  that  a  ship  is  a  British  ship,  proof  of  the  ship 
having  been  registered  becomes  essential,  to  invest  the  ship  with  the 
character  of  a  British  ship.  Such  proof  was,  in  the  present  case, 
wanting ;  and  its  absence  ought,  in  our  opinion,  to  have  prevented  a 
conviction  from  taking  place.  We,  therefore,  hold  that  the  convic- 
tion was  wrong  and  must  be  reversed. 

Conviction  reversed. 


*The  QUEEN,  on  the  prosecution  of  the  Churchwardens  and  n^^  ^^^ 
Overseers  of  the  Poor  of  St.  MARY,  CABDIFP,  Respond-  •-  ^^^ 
ents,  V.  The  Company  of  Proprietors  of  the  GLAMORGANSHIRE 
CANAL  NAVIGATION,  Appellants.    Jan.  18 ;  July  7. 

The  Act  incorporating  appeUMito,  a  canal  Companyy  provided  thai  the  Companj  should 
**  from  time  to  time  be  rated  to  aU  parliamentary  and  parochial  rates  and  assessments  for 
and  in  respect  of  the  lands  and  grounds  to  be  purchased  or  taken  hj  the"  "  Company" 
*'  in  porsuanoe  of  the  **  Act,  in  the  same  proportion  as  odier  lands  lying  near  the  same 
•re  or  shaU  be  rated,  and  as  the  same  lands  and  grounds  so  to  be  purchased  or  taken 
would  be  rateable  in  ease  die  same  were  the  piopertj  of  indiyidnals  in  their  natural  capa- 
citT." 

in  pursuance  of  the  Act,  the  Companj  purchased  lands  and  made  the  canal.  At  that 
time  the  lands  adjoining  those  so  pufchased  were  let  for  use  as  mere  land ;  but  they  after- 
wards greatly  increased  in  Talne,  and  at  the  time  that  the  rate  now  appealed  against  was 
made,  were  eztensiTcly  built  orer,  and  worth,  if  let  for  the  purpose  of  being  built  on,  6d, 
per  annum  the  square  yard.  The  arerage  rateable  ralue,  at  the  time  of  miScing  the  rate, 
of  the  nearest  l«id  to  the  canal  which  was  then  still  used  as  mere  land,  was  about  3/.  per 
sere  per  annnnu  Upon  other  land  a4}oining  the  canal,  wharfs,  yards  and  buildings  had 
before  then  been  erected,  the  arerage  rateable  value  of  which  was  then  5d.  the  square  yard. 

On  a  ease  stated  for  die  opinion  of  this  Court  by  Sessions,  on  an  appeal  by  the  Company 
sgainst  a  poor-rate  made  by  respondents,  for  a  parish  in  which  part  of  the  canal  was  situ- 
ate, to  which  appellants  were  assessed  in  the  same  proportion  as  the  lands  l3ring  near  the 
canal  were  rated,  as  occupied  at  the  time  the  rate  was  made :  Held,  that  appellants  were 
not  rateable  in  proportion  only  to  the  rateable  ridne  of  the  whole  of  the  lands  adjoining 
the  canal,  considered  as  mere  land ;  but  that  the  true  principle  of  their  rateability  was 
that  the  adjoining  land  covered  with  buildingt  should  be  brought  into  hotchpot  with  the 
adjoining  lands  of  other  descriptions,  and  that  afqiellants  should  be  rated  for  the  land 
oocupied  by  the  canal  according  to  the  aggregate  value,  at  the  time  of  making  the  rate,  of 
the  whole  land  brought  into  hotchpot :  that  value  being  the  rent  whidi  a  tenant  from  year 
to  year  would  give  for  the  whole  $  in  estimating  which,  regard  was  to  be  had  to  that  pro- 
portion of  the  rent  paid  by  the  tenant  of  any  building  standing  on  the  land,  which  he  might 
be  inpposed  to  pay  in  respect  of  its  site  as  enhanced  in  value,  beyond  the  uncovered  land, 
by  being  built  upon. 

Upov  an  appeal  to  the  Glamorganshire  Quarter  Sessions  against  a 
rate  for  the  relief  of  the  poor,  daly  made  by  the  respondents  on  19th 
December,  1857,  and  to  which  the  appellants  were  assessed,  the 
Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on 
the  following  oasa 
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'^1871  ^^  appellants  are,  and  at  the  time  of  making  the  i^te  *herd* 
.J  inafler.  mentioned  were,  the  owners  and  occupiers  of  the  Gla- 
morganshire Canal.  Part  of  that  canal,  running  nearly  north  and 
(South,  is  situate  in  the  parish  of  St.  Mary,  Cardiff.  By  a  rate  or 
assessment  for  the  relief  of  the  poor  of  the  said  parish^  duly  made  on 
19th  December,  ].857,  and  which  rate  was  duly  allowed  and  published, 
the  appellants  were  rated  as  the  occupiers  of  that  part  of  the  canal 
lying  within  the  said  parish,  and  the.  ciher  lands,  tenements,  and  pre* 
mises,  occupied  by  them  within  the  same.  The  Company  of  Propri* 
letors  of  the  Glamorganshire  Canal  Navigation  were  incorporated 
under  an  Act  of  Parliament  passed  in  the  year  1790,  80  G.  8,  c 
lxxxii.,(a)  entitled  ''An  Act  for  making  and  maintaining  a  navigable 
canal  from  Merthyr  Tidvile,  to  and  through  a  place  called  The  Bank, 
jxesLT  the  town  of  Cardiff,  in  the  county  of  Glamorgan."  The  said  Act^ 
after  a  preamble  reciting  that  the  making  and  maintaining  the  pro- 
posed canal  would  open  communications  with  several  extensive  iron- 
works and  collieries,  and  be  of  public  utility,  incorporated  the 
Company  by  and  under  the^name  of  "  The  Company  of  Proprietors 
of  the  Glamorganshire  Canal  Navigation,"  and  authorized  and  em- 
powered the  said  Company  to  make  and  maintain  the  said  canal,  and 
io  purchase  and  take  lands  for  the  use  of  the  undertaking,  and  to  take 
certain  rates  and  tolls  from  persons  using  the  said  canal.  By  sect  67 
of  the  above  Act  it  was  enacted,  "  That  the  said  Company  of  proprie- 
tors shall  from  time  to  time  be  rated  to  all  parliamentary  and  paro- 
chial rates  and  assessments  for  and  in  respect  of  the  lands  and  grounds 
to  be  purchased  or  taken  by  the  said  Company  of  proprietors  in  pur- 

*1881  ^^^°^®  *^^  ^^^^  -^^^  ^^  ^^®  same  proportion  as  other  lands  and 
-'  grounds  lying  near  the  same  are  or  shall  be  rated,  and  as  the 
same  lands  and  grounds  so  to  be  purchased  or  taken  would  be  rateable 
in  case  the  same  were  the  property  of  individuals  in  their  nataral 
capacity."  The  above  is  the  only  section  of  the  Act  which  has  refers 
ence  to  the  subject  of  rating  the  Company's  property.  This  section 
was  afterwards  incorporated  in  another  Act,  88  G.  8,  c.  lxix.(6)  By 
virtue  of  these  two  Acts,  the  Company  purchased  and  took  certain 
lands,  and  made  the  canal  and  the  works  connected  therewith,  part  of 
iiirhich  said  lands  and  premises  lies  within  the  said  parish  of  St.  Mary, 
Cardiff,  and  is  the  propertv  rated  as  above.  Before  and  at  the  time 
of  the  formation  of  the  said  canal  and  the  works  connected  therewith, 
the  lands  purchased  and  taken  by  the  Company  in  the  said  parish  for 
the  purposes  of  the  said  canal  and  works,  and  the  lands  adjacent  and 
lying  on  each  side  thereof,  were  of  very  much  less  value  than  they 
are  at  present.  The  whole  of  the  land  taken  was  at  that  time  let  at 
the  usual  rent  given  for  land  in  the  neighbourhood  of  towns;  but  now, 
owing  to  the  rapid  increase  of  the  population  and  the  consequent  need 
of  further  house  accommodation  in  Cardiff,  the  adjoining  land  has 
been  extensively  built  over,  and  is  the  site  of  several  streets  and 
squares.  Such  land  is  now  worth,  when  let  for  the  purpose  of  being 
built  on,  6d  per  annum  the  square  yard.  The  average  rateable  value 
of  the  land  lying  nearest  to  the  danal  and  towing  path,  on  the  eastern 

(a)  Local  and  personal^  pablic. 
*    (b)  Local  and  personal,  public.     *'To  amend**  atat.  90  Q.  3,  e.  Ixxxii.,  *'asd  Ibr 
sxtending  the  said  canal  to  a  place  called  The  Lower  Lajrer,  below  the  Mid  towiu'* 
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Bide  thereof,  which  is  used  as  mere  land,  is  about  8Z.  an  acre  per 
annum.  On  the  western  side  of  *the  canal  the  lands  and  pre-  rv-ioA 
miaes  taken  and  occupied  by  the  Company,  under  the  said  Acts,  ^ 
are  abutted  upon  by  wharfs  and  yards  in  the  occupation  of  iron 
masters  and  other  private  individuals,  used  for  the  purposes  of  trade 
and  commerce.  Tnese  wharfs  and  yards,  with  the  buildings  belong* 
ing  thereto,  are  actually  rated  as  wharfs  and  yards,  at  various  sums 
which,  together,  give  an  average  of  about  bd.  the  square  yard  of  the 
land  occupied  thereby.  Beyond  the  said  wharfs  and  yards  on  the 
western  side,  immediately  adjoining  them,  and  within  a  short  distance 
of  the  Company^s  canal  and  the  premises  connected  therewith,  is  a 
quantity  of  lana,  separated  from  the  canal  only  by  the  wharfs,  and 
which  is  used  as  mere  land ;  the  rateable  value  whereof,  and  of  the 
other  land  in  the  immediate  vicinity,  was  taken,  for  the  purposes  of 
the  said  appeal,  at  an  average  of  3L  an  acre  per  annum.  Until  the 
rate,  the  subject  of  appeal,  was  made,  the  Company  had  been  rated  by 
the  said  parish  in  respect  of  the  .said  land  under  the  canal  and  towine 
jiath,  at  the  sum  of  1202.  per  annum  only,  in  respect  of  the  lands  and 
premises  mentioned ;  and  that  sum  was  admitted,  for  the  purposes  of 
the  said  appeal,  to  be  the  full  rateable  value  of  the  lands  and  premises 
taken  and  occupied  by  the  Company  under  the  said  Acts,  situate  within 
the  said  parish,  supposing  the  same  to  be  assessed  and  rated  at  the 
average  annual  rateable  value  of  the  land,  used  as  mere  land,  lying 
nearest  thereto.  By  the  present  rate  the  appellants  are  rated  for  the 
bed  of  the  canal  and  the  towing  paths  in  the  same  proportion  as  the 
lands  and  grounds  lying  near  thereto  are  rated  in  the  same  assessment, 
and  in  the  same  proportion  in  which  they  would  be  rated  in  case  they 
were  the  property  of  individuals  in  their  natural  capacity. 

*At  the  Quarter  Sessions  the  appellants  confined  their  objec-  r«i  qa 
tions  to  the  principles  so  adopted  by  the  respondents  and  '- 
involved  in  the  said  assessment  They  contenaed  that,  by  the  prin- 
ciple of  rating  so  adopted  by  the  pariah,  .they  were  assessed  at  too 
high  an  amount  in  respect  of  the  lands  occupied  by  the  bed  of  the 
canal  and  the  towing  paths,  and  also  in  respect  of  the  lands  and  pre- 
mises  abutted  upon  by  the  whar&  and  yaras.  They  contended  that, 
imder  the  provisions  of  the  67th  section  of  the  Act,  they  were  only 
liable  to  be  assessed,  in  respect  of  their  lands  and  premises,  at  the 
rateable  value  of  land  adjoining  thereto,  if  the  same  had  remained 
mere  land,  and  at  the  time  of  the  rate  was  used  only  for  purposes 
consistent  with  its  retaining  that  character.  The  Court  of  Quarter 
Sessions  found,  for  the  purposes  of  this  case,  that  the  lands  and 
grounds  occupied  by  the  appellants  were  not  overrated,  if  the  correct 
principle  was  to  rate  their  lands  and  grounds  in  the  same  proportion 
as  the  lands  and  grounds  lying  near  were  rated,  as  occupied  at  the 
time  of  making  the  said  rate,  and  as  if  the  lands  and  grounds  were  the 
property  of  individuals.  But  that  the  appellants  were  overrated,  if 
their  lands  and  grounds  should  have  been  assessed  as  the  lands  and 
grounds  lying  near  thereto  would  have  been,  if  they  had  continued  to 
be  used  as  mere  land. 

^  The  question  for  the  opinion  of  the  Court  was,  whether  the  prin< 
ciple  of  assessment  adoptea  by  the  respondents  is  based  upon  the  cor- 
rect construction  of  the  proi^ions  of  the  Act  regulating  the  rating 
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laTidfl  adjacent  [Cogkbubk,  0.  J.^-^If  so,  miffht  not  a  diiBoalty  arise,  if 
there  was  a  difference  in  the  value  of  the  lands  adjacent  on  the  opposite 
sides  of  the  canal  ?]  In  such  a  case  the  Sessions  would  strike  an  average. 
The  appellants'  Act  makes  their  lands  and  grounds  rateable  in  the  same 
*1951  *P^^P^^^^^^  ^  other  lands  and  grounds  "  lying  near  the  same." 

J  Those  lands,  &c.,  can  be  ascertained  with  as  much  certainty  as 
though  they  had  been  scheduled  to  the  Act  What  constitutes 
''  lying  near  is"  a  question  of  fact  for  the  Sessions ;  and  they  have 
found  as  a  fact  that  the  lands  and  grounds  occupied  by  the  appellants 
are  not  overrated,  if  the  correct  principle  is  to  rate  them  in  the  same 
proportion  as  the  lands  and  grounds  lying  near  were  rated,  as  occupied 
at  the  time  of  making  the  rate,  and  as  if  the  lands  and  grounds  were 
the  property  of  individuals.  The  appellants  will  rely  upon  Begina  v. 
.The  Grand  Junction  Canal  Company,  7  Weekly  B.  697.  The  Coin- 
pany,  in  that  case,  were,  under  their  Acts  of  Parliament,  to  be  rated  in 
respect  of  their  lands  and  grounds  already  purchased  or  taken,  or  to 
be  purchased  or  taken,  and  all  warehouses  and  other  buildings  to  be 
erected  by  them,  in  the  proportion  that  other  lands,  grounds  and 
buildings  .lying  near  the  same  were  or  should  be  rated,  and  as  the 
same  lands,  grounds,  and  buildings  would  be  rateable  in  case  the  same 
were  the  property  of  individuals  in  their  natural  capacity.  When 
the  canal  was  made,  the  land  taken  for  and  that  adjoining  the  canal 
alike  consisted  of  agricultural  and  garden  land ;  but  of  late  years  the 
land  adjoining  had  become  applicable  for  building  purposes,  and  large 
portions  of  it  had  been  let  for  such  purposes  on  leases  for  ninety-nine 
years,  at  groxind  rents  greatly  exceeding  the  rents  at  which  the  landa 
could  be  let  for  agricultural  and  garden  purposes ;  and  buildings  had 
been  erected  on  such  lands,  in  pursuance  of  the  covenants  contained 
in  the  leases.  The  increased  rentals  could  not  have  been  obtained, 
*1981  *^^^®^  ^^®  lands  had  been  let  for  long  terms,  and  on  building 

-'  leases  containing  the  usual  covenants.  Upon  these  facts  the 
question  arose,  upon  what  principle  the  sum  at  which  the  canal  was 
rateable  ought  to  be  estimated.  The  Court  consisted  only  of  Lord 
Campbell,  C.  X,  and  Srle,  J.,  and  the  following  brief  judgments  were 
delivered.  Lord  Campbell,  C.  J.,  said,  "  We  are"  "  clearly  of  opinion 
that  this  canal  and  towing-paths  cannot  be  rated  at  the  value  of  land  let 
on  building  leases.  That  land  must  be  rated  on  the  principle  of  what 
a  tenant  from  year  to  year  would  give  for  it,  and  under  those  circum- 
stances he  would  not  build  upon  the  land."  And  Erie,  J.,  "  It  is 
often  the  case  that  land  near  to  a  house  is  the  subject  of  a  covenant 
not  to  be  built  on,  and  this  land  occupied  by  the  canal  and  towing- 
paths  is  in  a  similar  position.  The  Company  ought  to  be  rated  acoora- 
ing  to  the  value  of  land  near  the  canal  in  its  natural  state,,  viz.,  at  the 
value  a  tenant  from  year  to  vear  would  give  for  it,  and  not  on  its 
building  value."  The  marginal  note  represents  the  Court  to  have  held, 
.''  that  the  Company  were  to  be  rated  for  their  lands  at  the  same  value 
as  other  adjacent  lands  used  for  agricultural  or  garden  purposes." 
That,  however,  is  an  incorrect  statement  of  the  decision,  which 
merely  was,  as  the  marginal  note  proceeds  to  say,  that  the  Company 
were  "not"  to  be  rated  *'at  the  value  of  adjacent  lands  let,  or  capable 
of  being  let^  on  building  leases."  It  is  not  now  contended,  for  the 
^QBpondents,  thf t  either  the  appliofil^ility  to  building  purposes  of  the 
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knd  adjoining  the  appellants'  propertj,  or  the  rent  which  a  lessee  of* 
h  for  a  long  term  of  jears,  for  such  purposes,  would  give,  is  to  be 
taken  into  aoconnt.  The  respondents  admit  that  the  true  criterion  i» 
the  rent  which  a  ^tenant  from  year  to  year  would  give  for  the  r^^gr 
lands.  [WiOHTMAN,  J. — Suppose  that  the  whole  of  the  lands  ^ 
were  covered  with  buildinffs  which  produced  a  great  increase  of- 
rental.  Might  the  parish  take  ^e  increase  into  account  ?]  Yes ;  so 
far  as  the  value  of  the  land  was  enhanced  to  a  tenant  from  year  to 
year,  by  being  built  upon.  [Cockburn,  C.  J. — If  your  contention  is 
rights  the  Company  are  expoied  to  great  hardship,  being  rateable  oa 
the  improved  value  of  the  land  adjoining  the  canal,  but  without  the 
power  of  increasing  the  value  of  their  own  land.]  The  hardship, 
if  any,  results  from  the  bargain  made  by  the  Company  with  the 
pariah;  which  is  embodied  in  and  must  be  colleoted  from  the  Act 
of  Parliament.  Moreover,  the  land  taken  by  the  Company  is  takea 
out  of  the  hands  of  the  parish. 

Bovill,  H.  GHffard,  and  (7.  J3»  Hughes,  for  the  appellants. — ^The  rate* 
is  excessive.    Even  assuming  that  the  appellants  are  rateable,  under' 
the  67th  sectidn  of  their  Act,  in  the  same  proportion  as  the  lands  and 
grounds  lying  near  the  canal  were  rated  at  the  time  of  making  the 
rate,  so  much  of  the  adjacent  lands  and  grounds  as  were  at  that  time 
covered  with  wharfs  and  buildings  are  not  'Mands"  within  the  mean- 
ing of  the  Act,  which  must  refer  to  lands  used  merely  as  such.    If 
the  Court  adopt  the  opposite  construction  of  the  enactment,  the  clause, 
which  was  intended  to  protect  the  canal  Company  from  an  excessive 
impost,  will,  as  has  been  pointed  out  by  Cock  burn,  C.  J.,  become  the: 
means  of  inflicting  upon  them  an  increased  burthen.    The  first  lands,: 
left  in  their  natural  state,  which  are  reached,  after  leaving  the  canal, 
are  the  lands  the  rateable  value  of  which,  is  to  be  considered  for  the 
purpose  of  rating  the  canal.    ^[CoGKBUBNy  C.  J. — In  course  pino 
of  time  the  whole  of  the  lands  adjacent  to  the  canal  will  pro-    ^' 
bably  be  covered  with  buildings.]    If  so,  the  first  uncovered  land, 
beyond  the  buildings,  would  then  become  the  ''lands"  "lying  near" 
the  canal,  within  the  meaning  of  the  Act.     [Cookburn,  C.  J. — ^That 
would  strain  the  language  of  the  Legislature  very  mach.]    Regina  v. 
The  Grand  Junction  Canal  Company,  7  Weekly  B.  597,  is  strongly 
in  point  to  show  that,  even  if  the  rateable  value  of  the  land  imme- 
diately adjoining  the  canal  is  to  be  taken  as  the  criterion  of  the  rate- 
ability  of  the  canal,  that  rateable  value  is  the  rent  which  a  tenant  from 
year  to  year  would  give  for  such  land  in  its  natural  state ;  not  that 
which  a  lessee  of  it  for  building  purposes  would  give.    That  case  was 
decided  on  the  authority  of  Rex  t^.  The  Grand  Junction  Canal  Com- 
pany, 1  B.  &  Aid.  289,  298,  295,  in  which  Lord  Ellenborough,  C.  J.,  in 
givmg  judgment,  said,  '*  TheV  '*  Act  directs  that  the  Company  shall 
be  mted  for  and  in  respect  of  their  lands  in  the  same  proportion  as 
other  lands  near  the  same,  and  as  the  same  would  be  rateable  in  case 
the^  were  the  properly  of  individuals  in  their  natural  capacity,  by 
which.  I  uttderstana  that  they  are  to  be  rated  as  other  lands  would  be 
supposing  them  not  to  be  applied  to  die  purposes  of  the  canal,  but  to 
have  remained  in  the  hands  of  individual  farmers  for  the  ordinary 
purposes  of  agriculture,  and  not  possessing  any  artificial  value." 
And  Abbott,  J.,  thuajexplainedithe  reason  for  the  legislative  proteo- 
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tion  of  the  canal  Company.  "  This  was  a  acfaeme  which  might  be 
wholly  unproductive.  We  have  all  seen,  in  passing  through  the 
country,  many  instances  in  which  similar  undertakings  have  fiiiled, 
*1991  ®^^^^^  ^^^  ^^^^  ^  water  or  fi*om  "^a  change  in  the  circam- 
•J  stances  of  the  country  through  which  the  proposed  line  of  canal 
was  to  have  passed,  and  the  Legislature,  therefore,  might  not  think  it 
improper  to  insert  a  clause  in  a  canal  Act,  the  effect  of  which  wonld 
be,  that  if  the  canal  were  not  perfected,  still  the  parishes  should  not 
be  deprived  of  the  benefit  of  the  land  which  before  that  time  paid 
rates  to  the  poor,  and  that  if  the  canal  were  perfected,  then  the  Com- 
pany should  be  rated  for  it  as  land,  at  the  rate  at  which  the  land  was 
estimated  before,  when  it  was  only  subject  to  tillage."  Moreover, 
The  Parochial  Assessment  Act,  6  &  7  W.  4,  a  96,  s.  1,  requires  poor- 
rates  to  be  made  upon  an  estimate  of  the  net  annual  value  of  the  seye* 
ml  hereditaments  rated  thereto,  that  is  to  say,  of  the  rent  at  which 
the  same  might  reasonably  be  expected  to  let  from  year  to  vear,  free 
of  certain  deductions.  Now,  a  tenant  from  yei^  to  year  would  not  take 
land  for  building  purposes,  but  only  for  use  as  land.      Our.  ado»  vufi. 

CoOKBURK,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  question  turns  upon  the  e£foct  of  a  clause  in  a  canal 
Act,  whereby  the  proprietors  are  protected  against  being  rated  in 
respect  of  the  increased  value  of  the  land  occupied  by  the  canal,  by 
reason  of  its  being  so  occupied,  by  a  provision  that  the  Company 
shall  be  rated  ^*  in  the  same  proportion  as  other  lands  and  grounds 
lying  near  the  same  are  or  snail  be  rated."  A  state  of  things  has 
arisen  which  evidently  is  very  different  fW>m  that  contemplated  by 
the  Legislature  at  the  time  the  Act  passed.  The  object  of  the  enact- 
ment was  to  give  immunity  to  the  canal  Company  against  being 
*2001  *^^  ^^  respect  of  the  increased  value  of  the  land,  resulting 
^  flrom  its  occupation  as  a  canal,  as  distinguished  from  its  previous 
value,  as  used  for  agricultural  purposes*  But,  in  the  new  state  of 
things  which  has  arisen,  the  adjoining  land,  instead  of  being  of 
inferior,  has,  bv  its  being  used  as  wharfs  and  its  application  to  build* 
ing  purposes,  become  of  greater  value  than  the  soil  occupied  by  the 
canal.  A  provision  which  was  intended  for  the  benefit  of  the  canal 
Company  has  thus  become  the  means  of  casting  an  additional  burden 
upon  them,  and  entails  on  them  a  considerable  hardship.  Neverthe- 
less, we  are  of  opinion  that  full  effect  must  be  given  to  the  enact- 
ment. Its  language  being  dear  and  precise^  it  is  not  competent  to 
us  to  modify  its  provisions,  in  order  to  meet  a  state  of  things  which, 
if  it  could  have  Dcen  contemplated  by  the  L^slature  at  the  time  of 
passine  the  Act,  would  probably  have  been  provided  against  Belief 
m  such  a  case  can  only  be  sought  at  the  nands  of  the  Legislature, 
whose  province  we  should  be  usurping  if  we  were  to  put  a  construc- 
tion on  the  Act  diflforent  from  what  its  terms  warrant,  in  order  to 
meet  the  equity  of  the  case.  We  have  no  hesitation,  therefore,  in 
rejecting  the  proposed  construction,  that  we  are  to  consider,  not  what 
is  the  rateable  value  of  the  land  immediately  adjoining  the  canal,  but 
that  of  the  nearest  agricultural  land,  no  matter  how  far  removed,  in 
order  to  give  effect  to  what  the  Legislature  had  in  view  in  passing 
this  dause.  The  enactment  is  clear  and  unambiguous,  that  the  lands 
oeoai»ed  by  the  Company  shall  be  xalad  in  the  same  proportion  aa 
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the  adjoining  lands.  The  Court  eannot  oonstrae  the  enactment  diflfor* 
ently  because  the  relatiye  value  of  the  land  occupied  by  the  canal  and 
of  the  adjoining  land  have  become  changed.  But  a  new  *diffi-  r«oot 
eulty  presents  itself,  from  the  circumstanoe  that  the  adjoining  *- 
lan^  are  no  longer  rateable  simply  as  land.  They  have  become  in 
many  instances  covered  with  buildings  of  a  valuable  description,  and 
the  value  of  the  land  becomes,  as  it  were,  merged  in  that  of  the  build* 
inffs  by  which  it  is  covered.  It  is  possible,  however,  to  ascertain  the 
vuae  of  the  land  as  applicable  and  subservient  to  building  purposes, 
as  distinguished  from  the  joint  value  of  land  and  buildings;  but  here 
a  pew  difficulty  presents  itself.  By  The  Parochial  Assessment  Act, 
property  is  to  be  rated  according  to  the  rent  which  a  tenant  from 
year  to  year  might  be  expected  to  give  for  it.    Now  a  tenant  from 

!rear  to  year  would  not  give  for  the  land  in  question  a  rent  equiva- 
ent  to  its  value  for  building  purposes ;  it  is  only  in  the  hands  of  a 
lessee  with  a  lon^  term  that  the  land  would  have  this  larger  value. 
For  this  reason  this  Court,  then  consisting  of  my  Lord  Campbell  and 
Erie,  J.,  in  the  case  of  Regina  v.  The  Grand  Junction  Canal  Company, 
7  Weekly  B.  597,  held,  on  a  provision  similar  to  the  present^  that 
land  occupied  by  a  canal  Company  was  not  liable  to  be  rated  other- 
wise than  as  agricultural  land,  notwithstanding  that  the  adjoining 
land  was  occupied  as  land  covered  with  buildings.  We  cannot,  upon 
consideration,  bring  ourselves  to  acquiesce  in  the  propriety  of  that 
decision.  It  appears  to  us  that,  in  applying  the  Parochial  Assessment 
Act  to  such  a  case  as  the  present,  we  criterion  is  not  what  a  tenant 
from  year  to  year  would  give  for  the  land  to  be  rated,  that  is,  the 
land  occupied  by  the  canal  Company,  but  what  such  a  tenant  would 
give  for  the  adjoining  land,  accoraing  to  the  rating  of  which  the  land 
in  question  is,  by  the  provision  of  the  enactment  which  we  are  called 
upon  to  construe,  to  be  rated.  Now  *the  adjoining  land,  being  r»202 
built  upon,  is  worth  so  much  to  a  tenant  from  year  to  year,  as  *- 
land  built  upon.  In  the  yearly  rent  paid  for  a  building,  a  certain 
proportion  of  the  rent  must  be  taken  as  paid  in  respect  of  the  land 
occupied  by  the  building.  That  proportion,  larger,  no  doubt,  than 
the  value  of  the  land  if  not  applied  to  building  purposes,  is  capable 
of  being  ascertained.  It  is,  in  our  opinion,  the  rateable  value  of  the 
adjoining  land,  and  should  be  taken  to  be  the  proportion  in  which  the 
lands  and  grounds  lying  near  the  canal  in  question  are  rated,  within 
the  67th  section  of  this  Act  of  Parliament ;  and,  consecjuently,  as  the 
proportion  in  which  the  land  occupied  by  the  canal  is  to  be  rated. 
To  rate  the  latter  according  to  what  a  tenant  from  year  to  jeav  would 
give  for  it,  independently  of  what  such  a  tenant  would  give  for  the 
adjoining  land,  is,  as  it  seems  to  us,  to  rate  it  independently  of  the 
rating  of  the  adjoining  land ;  in  other  words,  to  give  no  effect  to  the 
provision  of  the  section  according  to  which  the  rating  is  to  be  made. 
We  hold,  on  these  grounds,  that  the  position  taken  by  the  argument 
of  the  appellants,  that  the  whole  of  tne  land  in  question  ought  to  be 
rated  as  mere  land,  is  not  tenable,  as  relates  to  the  adjoining  land  when 
built  upon  or  made  into  wharfs.  But  as,  where  the  adjoining  land 
has  not  been  applied  to  such  puiposes^  it  must  be  treated  as  land 
under  the  Parocnial  Assessment  Aot^  and  cannot  therefore  be  rated 
as  land  applicable  to  building  puipoaen^  at  all  events  beyond  what  a 
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tenant  from  year  to  year  would  give  for  it  for  snch  a  parpose,  it 
appears  to  us  that  the  true  principle  on  which  the  rate  should  he 
made  is,  that  the  land  covered  with  buildings,  valued  as  we  have 
already  pointed  out,  should  be  brought  into  hotchpot  with  the  land 
*20B1  ^^  ^^^  other  ^description,  in  each  particular  parish ;  and  that 
^  the  land  occupied  by  the  canal  should  be  rated  according  to 
the  aggregate  value  of  the  whole.  This  can,  of  course,  be  at  best  but 
a  rough  estimate;  but  it  appears  to  us  to  be  the  only  means  of  giving 
effect  to  the  provisions  of  the  various  Acts  of  Parliament.  The  rate 
niust  therefore  be  amended  accordingly. 

Bate  to  be  amended. 


BLEGH  v.  BALLEBAS  and  Others.    June  22,  July  7 

Plaintiff,  having  chartered  a  iteamer,  agreed  with  defendants  to  take  oat  some  engines 
in  her  to  Barcelona,  it  being  known  to  both  parties  that  the  engines  could  not  be  shipped 
nnless  some  alterations  wore  made  in  her  hatchwajs.  The  agreement  contained  the  follow- 
ing conditions.  First :  that  plaintiff  shonld  lay  tiie  steamer  on  her  berth  at  Liyerpool  for 
Barcelona.  Secondly :  that  she  shonld  not  be  required  to  lie  on  her  berth  longer  than 
ten  dajs.  Thirdly :  that  she  shonld  make  the  yoyage  from  there  to  Barcelona  for  Uie  lamp 
sum  of  650/.,  plaintiff  to  pay  all  charges.  Fourthly :  that  defendants  shonld  load  in  the 
steamer  two  engines  and  tenders  complete,  for  840/.,  freight  to  be  paid  at  Liverpool  on 
delivery  of  bills  of  lading,  without  any  deduction  for  interest  or  insurance.  Fifthly  :  that 
snch  of  the  above  goods  as  weighed  above  20  cwt.  should  bo  put  in  the  steamer,  stowed, 
taken  out  and  landed  at  shipper^s  risk  and  expense.  Sixthly :  that  the  said  goods  shonld 
be  taken  out  of  the  steamer  as  soon  as  the  captain  was  ready  to  deliver  them,  in  five  days, 
Sunday  excepted ;  and  20/.  sterling  demnrrage  to  be  paid  by  the  shipper  or  receiver  of  the 
said  goods,  for  every  day  that  she  was  detained  over  and  above  five  days.  Seventhly : 
that  the  steamer  shonld  be  entered  in  the  joint  names  of  plaintiff  and  defendants,  so  that 
the  latter  might  assist  to  get  cargo.  Eighthly :  that  any  surplus  of  freight  above  650/. 
shonld  be  divided  between  plaintiff  and  defendants,  and  also  any  loss  which  might  remit. 
Ninthly  :  that  the  said  steamer  should  guarantee  to  carry  480  tons  dead  weight,  besides  40 
tons  of  coal  in  the  bankers.  Tenthly :  that  the  bills  of  lading  for  the  whole  cargo  of  the 
said  steamer  should  be  signed  at  the  o£Soe  of  plaintiff.  Eleventhly :  that  the  steamer  should 
be  consigned  at  Barcelona  to  the  friends  of  defendants,  paying  2/.  commission  on  the  above 
freight. 

The  steamer  was  put  on  her  berth  at  Liverpool,  and,  by  consent  of  her  owner,  the  beams 
in  her  hatchways  were  removed,  for  the  stowage  of  the  engines,  at  the  joint  expense  of 
plaintiff  and  defendants.  The  engines,  which  exceeded  20  cwt.  in  weight,  were  then 
brought  alongside ;  and  it  was  found,  before  ten  days  had  expired,  that  they  would  not  go 
down  the  hatchways,  notwithstanding  the  removal  of  the  beams.  The  consent  of  the  ship- 
owner to  the  further  widening  of  the  hatchways  was  thereupon  obtained,  on  condition  that 
the  ship  should,  before  sailing,  be  made  right,  to  the  satisfaction  of  Lloyd's  surveyor.  In 
consequence  of  the  necessary  deUy  for  widening  the  hatchways  and  making  the  ship  thus 
right,  she  lay  on  her  berth  thirteen  days  beyond  the  stipulated  ten. 

Plaintiff  having  brought  this  action,  on  the  second  clause  of  the  ag^ement,  for  demur- 
rage in  respect  of  the  detention  by  defendants  of  the  ship  on  her  berth  beyond  ten  days : 
Held,  that  defendants  were  liaUe  on  that  clause,  it  being  collateral  to  and  independent  of 
any  partnership  in  the  freight  $  assuming  that  the  agreement  constituted  a  partnership  to 
some  extent  between  the  parties  in  that  respect. 

The  Judge  directed  the  jury  that,  by  reason  of  the  5th  clause  of  the  agreement,  defend- 
ants were  liable  for  any  detention  of  the  ship  necessary  to  effect  such  alterations  in  her  as 
would  enable  the  engines  to  be  pat  on  board  by  defendants.    Held  a  right  direction. 

DsoLASATiOK.  That,  before  and  at  the  time  of  the  making  the 
*2041  ^^^^^^^  hereinafter  mentioned,  ^plaintiff  was  lawfully  pos* 
-'  sessed  of  a  certain  screw  steam-vessel  called  The  William 
France,  and  thereupon  afterwards  defendants  agreed  with  plaintiff  as 
follows.  First :  that  plaintiff  should  lay  the  steamer  William  France 
on  the  berth  in  Liverpool  for  Batcelona,  on  her  arrival  at.  Liverpool- 
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from  London,  having  discharged  her  cargo.  Secondly :  that  the  said 
steamer  should  not  be  reciuired  to  lie  on  her  berth  longer  than  ten 
days.  Thirdly :  that  the  said  steamer  should  make  the  voyage  from 
Liverpool  to  Barcelona  for  the  lump  sum  of  6501.,  plaintiff  to  pay  all 
charges.  Fourthly :  that  defendants  should  load  in  the  said  steamer 
two  engines  and  tenders  complete  for  24tOL,  freight  to  be  paid  at  Liver- 
pool on  delivery  of  bills  of  lading,  without  any  deduction  for  interest 
or  insurance.  Fifthly :  that  such  of  the  above  goods  as  should  weigh 
above  20  cwt.  should  be  put  in  the  said  steamer,  stowed,  taken  out 
and  landed  at  the  shipper's  risk  and  expense.  Sixthly :  that  the  said 
goods  should  be  taken  out  of  the  said  steamer,  as  soon  as  the  captain 
should  be  ready  to  deliver  them,  in  five  days,  Sunday  excepted,  and 
20{.  sterling  demurrage  should  be  paid  by  the  shippers  or  receivers  of 
the  above  named  goods,  for  every  day  she  should  be  detained  over 
and  above  five  days.  Seventhly:  that  the  said  steamer  should  be 
entered  out  in  the  joint  names  of  plaintiff  and  defendants,  so  that  the 
latter  might  assist  in  getting  cargo.  Eighthly :  that  any  surplus  of 
freight  above  QoOL  should  he  divided  between  defendants  ana  plain- 
tiff, and  also  any  loss  which  might  result.  Ninthly:  that  the  said 
^steamer  should  guarantee  to  carry  480  tons  dead  weight,  be*  i-^qax 
sides  40  tons  of  coals  in  the  bunkers.  Tenthly :  that  the  bills  '- 
of  lading  for  the  whole  cargo  of  the  said  steamer  should  be  signed  at 
the  office  of  plaintifil  Eleventhly :  that  the  said  steamer  should  be 
consigned  at  Barcelona  to  the  friends  of  defendants,  paying  22.  per  cent, 
commission  on  the  above  freight  Averment:  that  plaintiff  did 
accordingly  lay  the  said  steamer  on  the  berth  in  Liverpool,  according 
to  the  terms  of  the  said  agreement.  Breach :  that  although,  before 
suit,  all  conditions  precedent  had  been  performed  and  fulfilled,  and 
everything  had  happened  and  been  done,  and  all  times  had  elapsed, 
necessary  to  entitle  plaintiff  to  a  performance  of  the  said  agreement 
by  defendants,  and  to  maintain  his  action  for  the  breach  thereof  there- 
inafter mentioned,  yet  defendants  did  not  perform  the  said  agree- 
ment on  their  part^  and  did  require  the  said  steamer  to  lie  on  her 
berth  longer  than  ten  days ;  and  accordingly  the  said  steamer  was 
detained  by  defendants  in  and  about  the  loading  the  said  engines  and 
tenders  on  board  the  said  steamer  at  her  berth,  and  the  said  steamer 
did,  on  that  account^  lie  on  her  berth  for  a  longer  space  than  ten  days, 
to  wit,  for  the  space  of  twenty-three  days ;  and  by  reason  of  the  pre- 
mises plaintiff  had  been  put  to  and  incurred  divers  great  costs  and 
expenses,  &c. 

The  declaration  also  contained  counts  for  money  payable  by  defend* 
ants  to  plaintiff  for  the  demurrage  of  a  ship  of  plaintiff  kept  on 
demurrage  bv  defendants,  and  for  money  found  to  be  due  from  de* 
fendants  to  plaintiff  on  an  account  stated  between  them. 

Fleas.  1.  To  first  count  That  plaintiff  was  not  possessed  of  the  said 
vessel,  and  that  defendants  did  not  *a^ree  as  alleged.  2.  To  r^oQA 
same.  That  plaintiff  did  not  lay  the  said  steamer  on  the  berth  '- 
in  Liverpool  for  Barcelona,  according  to  the  terms  of  the  said  agree- 
ment, as  alleged.  8.  To  same.  That  defendants  did  not  require  the 
said  steamer  to  lie  on  her  berth  longer  than  ten  days,  and  that  the 
said  steamer  was  not  detained  by  defendants  in  or  about  the  loading 
the  said  engines  and  tenders  on  board  the  said  steamer,  at  her  berth ; 
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und  tlmt  the  said  steamer  did  not,  on  that  aceount,  lie  on  her  berth 
for  a  longer  space  than  ten  days.  4.  To  same.  That»  after  the  making 
of  the  said  agreement,  and  before  the  committing  of  any  breach 
thereof  by  defendants,  and  before  this  suit,  pUintiff  exonerated  and 
discharged  defendants  from  farther  performance  of  the  said  agreement 
5.  To  same.  That  plaintiff  and  defendants  agreed  together  to  become 
partners  in  a  speculation  of  sending  the  said  steamer  to  Barcelona, 
and  the  said  agreement  was  the  agreement  by  which  they  agreed  upon 
the  terms  of  the  said  partnership ;  apd  defendants  say  that  the  re- 
quiring the  said  steamer  to  lie  on  her  berth  longer  than  ten  days,  and 
die  detaining  of  her  in  and  about  the  loading  of  the  said  engines  and 
tenders  were  done,  not  by  defendants  alone,  but  by  defendants  and 
plaintiff  jointly.  6.  To  same.  That  plaintiff  and  defendants  agreed 
together  to  become  partners  in  a  speculation  of  sending  the  said 
steamer  to  Barcelona,  and  that  the  agreement  in  the  first  count  men- 
tioned was  the  agreement  bv  which  they  agreed  upon  the  terms  of 
the  said  partnership;  and  defendants  say  that  the  agreement  on  the 
part  of  defendants,  that  the  said  steamer  should  not  be  required  to  lie 
on  her  berth  longer  than  ten  days,  and  that  defendants  should  load  in 
the  said  steamer  two  engines  and  tenders  complete,  and  that  such 
MQT]  *^^  ^^®  ^^^  goods  as  should  weigh  above  20  owt  should  be  put 
-I  in  the  said  steamer,  stowed,  taken  out  and  landed  at  the  ship- 
per's risk  and  expense,  was  made  by  defendants,  not  with  plaintiff 
alone,  but  with  the  partnership  firm,  consisting  of  plaintiff  and  de- 
fendants, as  partners  in  the  said  speculation ;  and  that  the  damages 
sustained  by  reason  of  the  breaches  complained  of  formed  an  item  in 
the  partnership  accounts,  and  plaintiff's  interest  therein  could  not  be 
ascertained  without  winding  up  the  partnership  accounts,  which  was 
not  done  before  suit     7.  To  the  money  counts.    Never  indebted. 

Issues  on  all  the  pleas. 

At  the  trial,  before  Blackburn,  J.,  at  the  Liverpool  Spring 
Assizes,  1860,  it  appeared  that  the  plaintiff,  having  charterea  the 
screw  steamer  William  France,  made  a  written  agreement  with  the 
defendants  to  take  out  certain  engines  and  tenders  in  her  to  Barcelona. 
There  was  some  doubt  whether  the  engines  could  be  put  on  board 
through  the  hatchways ;  and  the  agreement  contained  a  clause  that, 
if  that  could  not  be  done,  the  agreement  should  be  void  and  at  an  end. 
After  some  discussion  between  the  parties  with  reference  to  this  clause 
and  to  certain  alterations  in  the  ship  by  removing  some  beams  in  the 
hatchways,  which  it  was  anticipated  would  be  necessary  in  order  to 
get  the  engines  on  board,  and  which  were  not  expected  to  be  great  or 
tp  occupy  much  time,  the  agreement  was  cancelled,  and  a  fresh  agree- 
ment was  drawn  up,  being  the  agreement  declared  upon.  The 
steamer  was  then,  placed  upon  the  berth  in  Liverpool.  With 
the  consent  of  her  owner,  the  beams  in  the  hatchways  were  removed, 
at  the  joint  expense  of  the  plaintiff  and  the  deibndants,  and  the 
engines,  which  exceeded  20  owt  in  weight,  and  so  came  within  the 
*2081  P^^^^^^^  ^^  ^clause  6  in  the  agreement,  were  brought  along- 
^  side.    It  was  then,  within  ten  davs  of  the  steamer  having  been 

E laced  on  the  berth,  found  that,  notwithstanding  the  removal  of  the 
cams,  the  engines  would  not  go  down  the  hatchways.    The  owner 
waa  thereupon  applied  to  for  his  consent  to  having  the  hatchways 
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widened,  which  he  gave^  on  oondilion  that  the  ship  should  be  made 
right,  before  she  sailed,  to  the  satisfaction  of  Lloyd's  surveyor.  There 
was  a  conflict  of  testimony  as  to  much  of  what  ensued,  but  it  was 
elear  that  the  ship  did  not  sail  till  she  had  lain  on  her  berth  twenty- 
three  days;  and  that  her  dela^  there  beyond  the  stipulated  ten  days 
was  occasioned,  first,  by  cutting  the  hatchways  in  order  to  get  the 
engines  on  board,  and,  afterwards,  by  making  the  ship  good,  to  the 
satis&ction  of  Lloyd's  surreyor. 

It  was  contended,  for  the  defendants,  that  they  were  not  liable,  on 
the  ground  that  the  agreement  constituted  a  partnership  between  them 
and  the  plaintiff. 

The  learned  Judge  oyerruled  this  objection,  but  gave  the  defendants 
leave  to  move  to  enter  a  nonsuit  He  also  directra  the  jury  that  the 
defendants  had,  by  the  6th  clause  of  the  agreement,  undertaken  that 
the  engines  should  be  put  on  board  at  their  risk  and  expense,  without 
any  saving  clause  to  protect  them  in  the  event  of  that  proving  to  be 
difficult ;  and  that,  therefore,  any  detention  of  the  ship  occasioned  by 
alterations  necessary  to  enable  the  engines  to  be  put  on  board  was 
detention  by  the  de&ndants. 

The  jury  found  for  the  plaintiff  for  thirteen  days'  detention  of  the 
ship,  at  202.  a  day,  making  2602. 

Milward^  in  last  Easter  Term,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  entered  instead  thereof  '''on  the  ground  of  the  plaintiff  r^oog 
being  unable  to  sue  at  law  on  the  agreement;  or  why  a  new  '- 
trial  should  not  be  had,  on  the  eround  of  the  misdirection  of  the 
learned  Judge  in  holding  that  the  defendants  were  liable  for  any  delay 
of  the  ship  caused  during  the  alterations  needful  to  take  the  engines 
on  board. 

MeUUh  showed  cause,  (a) — Both  points  depend  upon  the  construe- 
tion  of  the  agreement  upon  which  the  action  is  brought  As  to  the 
first,  the  question  is,  does  or  does  not  the  agreement,  properly  con- 
strued,  constitute  a  partnership  between  the  plaintiff  and  the  defend- 
ants? Now,  the  agreement  is  very  inaccurately  drawn :  and  although 
the  8th  clause,  stipulating  that,  in  addition  to  any  surplus  of  freight, 
'*  any  loss  which  may  result"  is  to  be  divided  between  the  parties, 
looks  at  first  sight  as  if  the  intention  was  to  create  a  partnership,  the 
substance  of  the  agreement  leads  to  the  opposite  conclusion.  The 
plaintiff  was  the  charterer  of  the  ship,  and  the  defendants  had  two 
engines  and  tenders  which  they  wanted  to  send  out  in  her  to  Barce- 
lona. These  not  being  sufficient  to  load  the  ship  completely,  it  was 
necessary  that  an  arrangement  should  be  made  for  getting  other  goods 
in  order  to  complete  her  cargo.  The  agreement  now  in  question  was 
entered  into  in  furtherance  of  that  object.  By  it  660{.  was  fixed  as 
the  whole  sum  which  the  plaintiff  ought  to  receive  for  letting  the 
whole  of  the  ship.  Out  of  this  the  ^defendants  were  to  pay  r«oi  a 
2401.  as  freight  for  the  engines  and  tenders,  leaving  410^  to  ^ 
be  obtained  as  freight  for  other  goods.  Both  the  plaintiff  and  the 
defendants  were  to  endeavour  to  procure  such  ftirther  goods.    It  was 

(a)  Fridaj,  June  2Sd,  before  Wightnum,  Crompton,  Hill  and  Blackbuni,  Jt. ;  of  whom 
Wightman  and  Bltcklmni,  Ji.,  heard  the  whole  of  the  aipiment,  Crompton  and  HiU,  Jt., 
diSferent  paru  of  it.    See  the  judsment,  poft,  p.  SI9. 
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not  expected  that  more  could  be  procured  than  would  make  up  the 
whole  freight  receivable  by  the  plaintiff  to  the  650Z. ;  but,  in  order  to 
meet  every  contingency,  the  8th  clause  was  inserted,  by  which,  on 
the  one  hand,  any  excess,  and,  on  the  other,  any  deficiency,  upon  that 
sum  (after  crediting  the  defendants  with  2401.),  was  to  be  divided 
between  the  plaintiff  and  the  defendants.  It  is  to  this  possible 
deficiency  that  the  words  "any  loss  which  may  result,"  refer. 
Throughout  the  agreement  no  trace  of  an  intention  by  the  parties  to 
share  the  profit  and  loss  of  the  whole  adventure,  in  addition  to  that 
upon  the  freight,  can  be  discovered.  On  the  contrary,  the  8d  clause 
provides  that  the  plaintiff,  receiving  the  lump  sum  of  650^,  is  to  pay 
all  charges.  If  there  was  a  partnership  at  all,  it  was  limited  to  a  part- 
nership in  the  freight,  and  the  2d  clause  in  the  agreement,  for  the 
breach  of  which  the  action  was  brought,  is  wholly  collateral  to  and 
independent  of  any  such  partnership ;  the  damages  arising  from  such 
breach  being  sustained  by  the  plaintiff  exclusively,  and  not  being 
matters  to  be  brought  into  the  joint  account  of  profit  and  loss.  The 
only  ground,  therefore,  on  which  courts  of  law  have  held  that  one 

{)artner  cannot  sue  another,  namely,  that  they^  possess  no  machinery 
or  taking  an  account  between  the  parties,  is  inapplicable  to  the 
present  case.  In  the  notes  to  Waugh  v.  Carver,  1  Smithes  L.  C.  8S3j 
•2111   ^*  ^*  ^^^  ^^^  ^^^  ascertaining  ^whether  an  actual  partnership 

-'  exists  is  thus  stated.  "  Partnership  is  either  actual  or  nominal 
Actual  partnership  takes  place  when  two  or  more  persons  agree  to 
combine  propertv,  or  labour,  or  both,  in  a  common  undertaking, 
sharing  profit  ana  loss.  'I  have  always,'  says  Tindal,  C.  J^  in  Green 
V.  Beesley,  2  B.  N.  C.  112,  '  understood  the  definition  of  partnership 
to  be  a  mutual  participation  in  profit  or  loss.'  But  with  respect  to 
third  persons,  an  acttuil  partnership  may  subsist  where  there  is  a 
participation  in  the  projlis,  even  though  the  participant  may  have 
most  expressly  stipulated  against  the  usual  incidents  to  that  relation." 
In  Dixon  v.  Cooper,  8  Wils.  40,  which  was  an  action  for  not  accepting 
800  quarters  of  wheat,  a  factor  for  the  plaintiff,  who  made  the  contract 
with  the  defendant,  and  was  to  have  la.  in  the  pound  for  selling  the 
wheat,  was  the  only  witness  at  the  trial  who  proved  the  contract.  It 
being  objected  that  he  was  not  a  competent  witness,  as  being  inter- 
ested, the  point  was  reserved  for  the  opinion  of  the  Court :  and  it  was 
held  that  he  was  a  good  witness,  being,  as  a  factor,  concerned  both 
for  the  vendor  and  vendee  as  a  mere  go-between,  and  so  a  good 
witness  for  either  of  them.  [Wightman,  J. — That  case  is  scarcely 
in  point.]  In  Dry  v.  Bos  well,  1  Campb.  829,  an  agreement  between 
A.,  the  sole  owner  of  a  lighter,  and  B.,  a  lighterman,  that  B.  should 
work  the  lighter,  and  in  consideration  thereof  should  have  half  her 
gross  earnings,  was  held  not  to  constitute  a  partnership  between  them, 
being  only  a  mode  of  paying  B.  for  his  labour. 
*2121       Secondly,  as  to  the  alleged  misdirection.  The  learned  *Judge 

^  properly  directed  the  jury  that  the  fifth  clause  of  the  agree- 
ment imposed  upon  the  defendants  the  absolute  responsibility  of 
shipping  the  engines  at  their  own  risk  and  expense,  and  that  they 
were  therefore  liable  for  any  delay,  however  caused,  in  the  process 
of  shipment.    They  have  detained  the  ship  £dr  their  own  exclusive 
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parposes,  beyond  the  stipulated  ten  dajs,  and  must  therefore  paj  for 
the  detention. 

Milward  and  Oramptan  HutUmj  in  support  of  the  rule. — First :  the 
agreement  oonstitutea  a  partnership  between  the  plaintiff  and  the 
defendants.  The  transaction  amounted  to  this:  the  plaintiff,  being, 
pro  hSic  vioe,  the  owner  of  the  steamer,  and  capable  of  letting  her  for 
any  purpose,  says  to  the  defendants,  "  You  have  a  house  at  Barcelona, 
and  you  want  to  send  your  engines  and  tenders  out  there;  I  am 
willing  to  join  you  in  the  speculation  of  sending  them  in  my  ship." 
The  defendants  accept  this  offer,  and  the  agreement  is  entered  into, 
by  which  the  plaintiff  is  to  be  paid  by  the  partnership  a  lump  sum 
of  6502.  for  bringing  the  ship  into  the  adventure,  upon  the  condition 
that  the  profit  or  loss  of  the  adventure  beyond  or  below  that  sum  is 
to  be  shared  equally  between  the  partners.  The  stipulation  that  the 
plaintiff  was  to  pay  all  charges  meant  no  more  than  that  he  was  to 
contribute  to  the  partnership  the  sailing  expenses  as  so  much  capital. 
In  an  action  against  third  persons  for  not  shipping  goods  on  the 
steamer,  supposing  them  to  have  contracted  to  ship  them,  the  plain- 
tiff must  have  joined  the  defendants  as  co-plaintiffs,  or  he  would  have 
been  nonsuited.  [Wiohtkan,  J. — Suppose  that  goods  had  been 
shipped,  the  freight  of  which  would,  with  the  *240^  paid  by  r«oi  o 
the  oefendants,  Imve  amounted  to  exactly  6502.  In  that  case  '- 
the  defendants  would  have  had  nothing  further  to  pay  or  to  receive.! 
It  may  happen,  in  any  partnership,  that  the  outgoings  exactly  equal 
the  incomings ;  but  such  a  state  of  things  does  not  affect  the  nature 
of  the  partnership.  Moreover,  the  2402.  to  be  paid  at  Liverpool  by 
the  defendants  is  a  partnership  item  paid  by  them  in  advance ;  they 
would  have  been  entitled  to  a  return  of  it  had  the  ship  not  performed 
the  voyage;  and  the  plaintiff^  being  their  partner,  could  not  have 
sued  them  for  it  if  unpaid.  [Cbohfton,  J. — Supposing  the  right 
construction  of  the  second  clause  to  be,  that  the  defendants  should  not 
require  the  ship  to  remain  on  the  berth  more  than  ten  days,  how  can 
the  damages  arising  from  her  detention  beyond  that  time  be  a  part- 
nership item  ?]  The  money  paid  by  the  defendants  on  that  score 
would  go  into  the  general  accounts  of  the  partnership.  The  right 
construction,  however,  is  that  the  partnership  shall  not  require  the 
detention.  [BLACKBURN,  J. — To  whom  do  you  say  that  the  2402.  was 
payable  under  the  4th  clause?]  To  the  partnership.  The  agreement 
was,  in  effect,  that  the  plaintiff  should  contribute  the  ship,  not  to  the 
defendants  alone,  but  to  the  partnership ;  and  the  defendants  were  to 
pay  the  2402.  to  the  partnership,  as  an  equivalent  contribution  on 
their  part.  Clauses  7  and  8  relate  to  the  joint  management  of  the 
speculation  by  the  partnership.  By  clause  9,  the  plaintiff,  who  must 
be  meant  by  "the  steamer,"  guarantees  to  the  partnership  that  the 
steamer  is  of  a  certain  capacity.  Clause  10  makes  the  plaintiff's 
office  the  office  of  the  partnership,  for  carrying  out  the  speculation. 
Clause  11,  by  which  the  steamer  is  to  be  consigned  at  *Barce-  r«2i4 
lona  to  the  friends  of  the  defendants,  shows  that  the  parties  *- 
knew  how  to  word  the  agreement  directly  in  favour  of  one  of  them, 
▼hen  that  was  their  intention.  Secondly :  the  learned  Judge  misdi- 
rected the  jury,  in  ruling  that  the  defendants  were  liable  for  every 
delay  in  shipping  the  engines^  however  occasioned ;  for  it  was  no  part 
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of  the  daty  or  obligation  of  the  defendants  to  make  alterations  in  the 
ship,  which  did  not  belong  to  them,  so  as  to  fit  her  to  receive  their 
^oods.  In  the  case  of  an  ordinary  contract  for  the  carriage  of  goods 
in  a  ship,  it  is  the  duty  of  the  shipowner  to  have  the  ship  in  a  fit  con- 
dition for  taking  them  on  board.  The  shipper  brings  the  goods  to 
the  qaav,  and  the  shipowner  takes  them  on  ooard  from  there.  He  is 
responsible  for  risks  of  stowage,  the  sufficiency  of  tackle,  and  so  forth « 
^he  5th  clause  of  the  agreement  modified  this  responsibility,  which 
would  otherwise  have  fully  devolved  upon  the  plaintiff,  to  this 
extent,  that  all  goods  exceeding  20  cwt.  in  weight  were  to  be  put  on 
board  and  stowed  by  the  defendants.  But  that  -clause  did  not  miaire 
the  defendants  to  make  alterations  in  the  ship,  in  order  to  fit  her  for 
^receiving  the  goods  when  brought  on  board;  nor  did  it  relieve  the 
plaintifi*  from  his  implied  promise  that  the  ship  was  fit  for  their  recep- 
.tion.  Lord  EUenborough;  C.  J.,  in  delivering  the  judgment  of  this 
Court  in  Lyon  v.  Mells,  5  East  ^8,  487,  said,  "In  every  contract  for 
the  carriage  of  goods  between  a  person  holding  himself  forth  as  the 
owner  of  a  lighter  or  vessel  reaay  to  carry  goods  for  hire,  and  the 
person  putting  goods  on  board  or  employing  his  vessel  or  lighter  for 
*2151  ^^^^  purpose,  it  is  a  *term  of  the  contract  on  the  part  of  the 
-'  carrier  or  lighterman,  implied  by  law,  that  his  vessel  is  tight 
and  fit  for  the  purpose  or  employment  for  which  he  offers  and  holds 
it  forth  to  the  public :  it  is  the  very  foundation  and  immediate  sub- 
stratum of  the  contract  that  it  is  so:  the  law  presumes  a  promise  to 
that  effect  on  the  part  of  the  carrier  without  any  actual  proof;  and 
every  reason  of  sound  policy  and  public  convenience  requires  it 
should  be  so."  As  the  ship,  here,  required  alteration,  before  she 
could  stow  the  engines,  the  plaintiff  committed  a  breach  of  this 
implied  promise,  and  he,  not  the  defendants,  was  responsible  for  the 
consequent  delay.  [Wiqhtkan,  J. — ^Tbe  bargain  was  that  the  defend- 
ants were  to  stow  the  engines.  It  turned  out  that  they  could  not  be 
stowed  unless  the  ship  was  altered.  Both  parties  knew,  before  the 
agreement  was  made,  that  some  alteration  would  be  requisite.]  Had 
it  been  intended  that  the  defendants  were  to  make  the  alterations, 
there  would  have  been  an  express  stipulation  in  the  agreement  to  that 
effect 

JfelUsh  was  heard  in  reply  on  the  point  as  to  the  misdirection. 

Cur.  adv,  vulL 

Blackbubn,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  case  tried  before  me  at  the  last  Liverpool  Assizes.  The 
plaintiff  Blech  was  charterer  of  the  steam  ship  William  France  for 
six  months.  The  plaintiff  had  made  an  agreement  in  writing  with 
the  defendants  to  carry  in  the  ship  some  engines  and  tenders  to  Bar- 
*2161  ^^^°^*  *^°  ^^^  agreement  was  contained  a  clause  that,  if  the 
:'  engines  could  not  go  through  the  hatchways,  the  agreement 
was  to  be  void.  Some  discussion  arose  between  the  plaintiff  and  de* 
fendants  as  to  this  agreement,  from  which  it  appears  that  it  was  known 
to  both  parties  that  it  was  doubtful  whether  the  engines  oould  be  got 
on  board  without  making  some  alterations  in  the  ship ;  but  that  it 
was  anticipated  that  the  necessary  alterations  would  consist  in  remov- 
ing some  beams,  and  wouldi  not  be  great,  or  occupy  )nuoh  time.  The 
result  pf  these  ne^ptiations  wa^^  that  the  former  ^reement  between 
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the  plaintiff  and  defendants  was  oancelled  and  a  fresli  agreement  in 
vritinff  drawn  ap,  on  the  construction  of  which  the  present  cause 
dependa  It  was  in  the  following  terms:  "The  following  conditions 
have  this  day,  6th  December,  1869,  been  agreed  upon  between  Messrs. 
Balleras  k  Co.,  of  Liverpool,  and  Messrs.  Blech  &  Co.,  the  charterers 
of  the  screw  steamer  William  France,  also  of  Liverpool.  1st.  That 
Messrs.  Blech  k  Co.  should  laj  the  steamer  William  France  on  the 
berth  in  Liverpool,  for  Barcelona,  on  her  arrival  here  from  London, 
after  having  discharged  her  cargo.  2d«  The  said  steamer  should  not 
be  required  to  lie  on  her  berth  longer  than  ten  days.  8d.  That  she 
should  make  the  voyage  from  here  to  Barcelona  for  the  lump  sum  of 
650/.,  charterers  to  pay  all  charges.  4th.  That  Messrs.  Balleras  should 
load  in  the  steamer  two  engines  and  tenders  complete,  for  2402.:  freight 
to  be  paid  here,  on  delivery  of  bills  of  lading  without  any  deduction 
for  interest  or  insurance.  6th.  Such  of  the  above  goods  that  weigh 
above  20  cwt.  shall  be  pat  in  the  steamer,  stowed,  taken  out,  and  landed 
at  the  shipper's  risk  and  ^expense.  6th.  The  said  goods  should  r«oi  7 
be  taken  out  of  the  steamer,  as  soon  as  the  captain  is  ready  to  l- 
deliver  them,  in  five  days,  Sunday  excepted,  and  20^.  sterling  demur- 
rage to  be  paid  by  the  shipper  or  receiver  of  the  above  named  goods, 
for  every  day  she  is  detained  over  and  above  five  days.  7th.  Thai 
the  steamer  should  be  entered  in  the  joint  names  of  Messrs.  Blech  k 
Co.  and  Balleras  k  Co.,  so  that  the  latter  may  assist  to  get  cargo.  8th* 
Any  surplus  of  freight  above  6602.  shoold  be  divided  between  Messrs. 
Balleras  k  Co.  and  Blech  k  Co.,  and  also  any  loss  which  may  result 
9th.  That  the  said  steamer  should  guarantee  to  carry  480  tons  dead 
weight,  besides  40  tons  of  coal  in  the  bunkers.  10th.  The  bills  of 
lading  for  the  whole  cargo  of  the  said  steamer  to  be  signed  at  thejoffice 
of  Messrs.  Blech  k  Co.  11th.  The  steamer  to  be  consigned,  at  l|arce- 
lona,  to  the  friends  of  Messrs.  Balleras  k  Co.,  paying  2  per  cent  J  com- 
mission on  the  above  freight."  The  action  was  brought,  on  t^e  2d 
clause  of  the  agreement,  for  detaining  the  ship  longer  than  tenidays. 
One  point  made  at  the  trial  was  that  the  agreement  was  a  partnership 
agreement  on  which  no  action  lay  at  law ;  and  leave  was  reserted  to 
enter  a  nonsuit  if  this  was  so.  The  defendants  also  complain  of  mis* 
direction ;  and  it  is  necessary  to  state  so  much  of  the  evidence  as  will 
explain  the  direction  complained  of.  The  William  France  arrived  at 
Liverpool;  she  was  put  on  the  .berth.  The -beams  in  the  hatchway 
were,  by  consent  of  the  owner  of  the  William  France,  removed,  at 
the  joint  expense  of  the  plaintiff  and  defendants ;  and  the  engines 
were  brought  alongside  They  exceeded  20  cwt.,  so  as  to  cokne 
within  the  provisions  contained  in  the  6th  clause  of  the  agreement. 
*It  was  found  that,  notwithstanding  the  removal  of  the  beams,  r*oi  q 
the  engines  could  not  go  down  the  natchway.  This  was  before  ^ 
the  ten  days  had  expired.  The  consent  of  the  owner  of  the  William 
France  was  ffiven  to  widen  the  hatchway,  so  as  to  let  the  engines  go 
down  in  the  hold;  but  he  made  it  a  condition  on  his  giving  his  con* 
sent,  that  the  ship  should  be  made  right  before  she  sailed,  to  the  satis* 
faetion  of  Lloyd's  surveyor.  There  was  a  conflict  of  testimony  as  to 
much  of  what  ensued :  but  it  was  clear  that  the  ship  did  not  sail  till 
twenty-three  days  after  she  lay  npon  her  berth,  and  there  was  evidence 
on  which  the  jury  were  wamuited  in  finding  that  the  ship  was  detained 


218  BLEOH  *.  BALLEBAS.    T.  V.  1860. 

during  the  period  beyond  the  ten  stipulated  days,  for  the  purposei 
first,  of  catting  the  hatchways  in  order  to  put  those  parts  of  the  en- 
gines which  exceeded  20  cwt.  into  the  ship,  and  afterwards  for  the  pur- 
?ose  of  making  good  the  ship  to  the  satisfaction  of  Lloyd's  sanreyon 
'he  jury  were  told  that  the  shippers,  that  is  the  defendants,  had,  by 
the  5th  clause  of  the  agreement,  undertaken  that  these  parts  of  the 
engine  should  be  put  on  board  at  their  risk  and  expense ;  without  any 
saving  clause  to  protect  them,  in  the  event  of  that  proving  to  be  diffi- 
cult; and  that,  therefore,  any  detention  of  the  ship  occasioned  by 
alterations  in  the  ship  necessary  to  effect  this  was  detention  by  the 
defendants.  The  jury  found  for  the  plaintiff  for  thirteen  days'  deten- 
tion at  202L  a  day,  making  2602.  A  rule  nisi  has  been  obtained  to 
ei^ter  a  nonsuit  on  the  point  reserved;  or  for  a  new  trial  on  the  ground 
of  misdirection  of  the  learned  Judge  who  tried  the  cause,  in  holding 
that  the  defendants  were  liable  for  any  delay  of  the  ship  caused  during 
*2191  ^^  alterations  needful  to  *take  the  engines  on  board.  The 
-I  case  was  argued  in  the  Sittings  after  this  Term.  My  brother 
Wightman  and  I  heard  the  whole  of  the  argument.  My  brother 
Crompton  heard  that  portion  of  the  argument  which  related  to  the 
point  reserved ;  but  not  the  argument  as  to  misdirection.  My  brother 
Hill  heard  the  argument  as  to  the  misdirection,  but  not  the  argument 
as  to  the  point  reserved*  Both  points  depend  upon  the  construction 
of  the  document.  It  may  be  that  a  partnership  to  some  extent  is 
constituted  by  the  agreement  as  to  the  freight ;  but  we  think  that,  on 
the  true  construction,  the  2d  clause  is  an  agreement  between  the  ship- 
pers fthe  defendants)  and  the  plaintiff  (the  person  who  alone  was  inte- 
restea  in  the  speedy  sailing  of  the  ship)  that  the  plaintiff's  ship  should 
not  \q  required  by  the  defendants  to  lie  on  her  berth  more  than  ten 
days  I  and  that  this  agreement  was  collateral  to  and  independent  of 
any  partnership  in  the  freight,  the  damage  arising  from  any  breach 
of  it  .being  solely  to  the  plaintiff  and  in  no  way  to  be  brought  into 
the  a(KX>unt  of  profit  and  loss.  If  that  be  so,  the  action  will  lie,  and 
there,  is  no  ground  for  entering  a  nonsuit.  The  question  as  to  misdi- 
rection remains  for  consideration.  It  was  contended  on  the  part  of 
the  defendants  that  it  was  the  implied  agreement  of  the  plaintiff,  as 
furnishing  the  ship,  that  she  should  be  made  fit  to  receive  on  board 
the  engines ;  in  wnich  case  the  detention  was  for  the  purpose  of  sup- 
plying that  which  the  plaintiff  had  engaged  to  supply,  and  could  not 
be  said  to  be  caused  by  the  defendants.  If  this  was  so  there  was  a 
misdirection,  and  one  on  a  point  going  to  the  whole  merits.  But  we 
think  that  the  parties,  knowing  that  there  was  a  doubt  as  to  whether 
*2201  *^^^  engines  would  go  on  board,  and  that  there  might  be  diffi- 
-■  culty  and  expense  in  shipping  them,  have  agrera  that  the 
shippers  should  take  on  themselves  all  the  expense  and  risk  of  put- 
ting them  in  and  stowing  them.  If  it  should  prove  impossible  to  put 
them  in  the  ship,  the  defendants,  having  taken  upon  themselves  abso- 
lutely to  do  so,  must  pay  damages  for  not  fulfilling  their  contract  If 
there  is  delay  or  expense  incurred  in  fulfilling  it,  it  is  incurred  by  the 
defendants.  We  think  therefore  that  the  ruling  complained  of  was 
right,  and  the  rule  must  be  discharged  on  both  grounds. 

Bule  discharged* 

XND  OP  TBINHY  VACATION. 


CASES 


ASOUED  AND  DETERMINED 


THE   QUEEN'S   BENCH, 


HutraelmoB    €txm, 


XXiV.  VICTOBIA.    I860. 


The  Judges  who  usnallj  sat  in  Bano  in  this  Tenn,  were : 


COOKBUBN,  0.  J. 

Wiohtman;  J. 


Hill,  J. 
Blackbubn,  X 


BAMFOBD  V.  TUBNLEY.    Nov.  5. 

[Reported,  in  the  Queen's  Benoh  and  in  the  Exchequer  Chamber  on 
error  from  that  Court,  8  B.  &  S.  62  (E.  C.  L.  B.  vol.  118).] 


«Ex  parte  The  Mayor  of  BIBMINQHAM.    Nw.  8.     [*222 

The  MnDidiMl  Corpontioni  Befonn  Act,  5  ft  6  W.  4,  e.  76,  i.  57,  enacts  '<  That  the 
auTor  for  the  time  being  of  ererj  boroa|fh  ahall  be  a  justice  of  the  peace  of  and  for  sach 
borough,  and  shall  oont&ne  to  be  sach  justice  of  the  peace  daring  the  next  succeeding 
jtu  after  he  shall  cease  to  he  mayor ;"  '^  and  such  mayor  shall,  during  the  time  of  his 
mtjorslty,  hare  precedence  in  all  places  within  the  borough." 

Hdd,  that  this  section  refers  to  social,  not  magisterial,  precedence ;  and  therefore  does 
not  entitle  a  mayor,  daring  his  mayoral^,  to  take  precedentee  and  to  preside  at  all  meet- 
ingi  of  die  borough  justices,  held  in  the  borough,  at  which  a  chairman  is  required. 

Sib  W.  Athbbton,  Solicitor-General,  moved  on  behalf  of  Thomas 
Lloyd,  the  Major  of  the  borough  of  Birminffharo,  for  a  rule  calling 
on  we  justioes  of  the  peaoe  for  that  borough  to  show  cause  why  a 
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mandamus  should  not  issue,  commanding  them  to  permit  him,  as 
Mayor  for  the  time  being,  to  take  precedence  and  to  preside  at  all 
meetings  of  the  justices  to  be  held  within  the  borough,  at  which  a 
chairman  should  be  required. 

The  affidavits  showed  that  in  1889  a  separate  commission  of  the 
peace  was  granted  to  the  borough ;  that  in  1859  the  justices  of  the 
borough  refused  to  allow  the  then  Mayor  to  preside  at  their  meetings; 
and  that,  in  the  present  year,  they  bad  refused  to  permit  the  applicant 
to  preside,  as  Mayor  for  the  time  being,  at  the  gaol  sessions,  or  any 
official  meetings  of  the  justices,  and  another  magistrate  had  been 
voted  to  the  chair.  < 

The  Solicitor- General,  for  his  rule. — The  question  whether  the 
Mayor  has  the  right  of  precedence  which  he  claims,  turns  upon  the 
construction  to  be  given  to  The  Municipal  Corporations  Beform  Act, 
5  &;  6  W.  4,  c.  76,  s.  67,  which  enacts,  ''That  the  Mayor  for  the  time 
*22S1  ^^°S  ^^  every  borough  shall  be  a  justice  of  the  *peace  of  and 
•I  for  such  borough,  and  shall  continue  to  be  such  justice  of  the 

Seace  during  the  next  succeeding  year  after  he  shall  cease  to  be 
[ayor  f  ''  and  such  Mayor  shall,  during  the  time  of  his  mayoralty, 
have  precedence  in  all  places  within  the  borough.^  Under  this  section 
the  Mayor  is  entitled  to  precedence  at  the  meetings  of  the  justices  at 
which  he  is  present  as  a  justice,  no  less  than  in  all  other  places  at 
which  he  is  present  while  he  holds  his  office.  There  is  nothing  in 
the  language  of  the  statute  to  limit  the  meaning  of  precedence  to 
social  precedence.  [Wiohtkan,  J. — Is  there  any  authority  for  the 
issuing  of  a  mandamus  of  the  kind  you  ask  for  ?]  In  Ex  parte  Far- 
nail,  (a)  this  Court  made  absolute  a  rule  for  a  mandamus  to  the  direct- 
ors and  guardians  of  the  parish  of  St.  M^rylebone,  to  admit  the 
applicant,  an  Inspector  appointed  by  the  Poor  Law  Board,  to  attend 
their  meetings,  in  pursuance  of  stat.  10  &  11  Yict.  c.  109,  s.  20.  (i) 
[WiGHTHAN,  J. — In  that  case  the  defendants  had  prevented  the  appli- 
cant from  performing  his  statutory  duty  to  attend  the  meetings.] 
Sect.  67  of  the  Municipal  Corporations  Beform  Act  imposes  upon  the 
Mayor  the  duty  of  presiding,  ex  officio,  over  the  borough  justices. 
[WiQHTKAN,  J. — ^Tbe  Mayor  may  have  had  do  previous  experience  as 
a  justice;  and  it  would  be  very  inconvenient  if  an  inexperienced 
person  had  the  right  to  preside  over  others  better  qualified.] 
♦2241  CocKBUBN,  C.  J. — There  can  be  no  rule.  We  think  •that 
-'  the  section  in  question  of  the  Act  of  Parliament  applies  only 
to  the  social,  not  to  the  magisterial,  precedence  of  the  Mayor. 
WiGHTHAX,  Hill,  and  Blackburn,  Js.,  concurred. 

Bule  refused. 

(a)  Not  reported.  The  rule  nisi  was  obtained  on  28d  BCaj,  and  made  alnolate  cm  llth 
Jane,  1856,  no  cause  being  shown. 

(6)  Which  enacts,  that  the  inspector  «  shall  be  entitled  to"  <<  attend  erery  Board  of 
gnardians  and  every  parochial  ancl  other  local  meeting  held  for  the  relief  of  itM  poor,  and 
to  take  part  in  the  proceedings,  but  not  to  vote  at  such  Board  or  meeting." 


SCHLUMBEBGEB  v.  LISTER.    Nm.  9. 
pieported,  2  E.  &  K  870  (E.  C.  L.  B.  vol  106}.] 
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THE  QUEEN,  on  the  Prosecution  of  the  Guardians  of  the  Poor  of 
the  STBAND  Union,  Bespondents,  v.  The  Overseers  of  the  Poor 
of  the  Parish  of  St.  GILES  IK  THE  FIELDS,  Appellants. 
Nov.  10. 

On  17th  Oelober,  1854,  J.  B«,  who  was  then  eigfataeii  jean  old  md  lirinn^,  vMBund- 
pntod,  with  hit  father,  T.  B.,  in  the  pariah  of  A.  in  the  S.  UnioD,  was  lemored  as  a  lunatic 
pnnper  to  an  aajlam,  where  he  had  since  oontinned.  At  that  time  both  T.  B.  and  J.  B. 
lind  resided  in  A.  for  more  than  the  ^re  next  preceding  years.  T.  B.  continued  to  reside 
tlksce  till  1857,  when  he  left,  and  had  not  since  return^. 

T.  B.'s  settlement,  both  on  and  since  17th  October  1854,  was  in  the  parish  of  G.  J.  B. 
was  maintained  in  the  asjlnm  from  that  date,  at  the  cost  of  the  8.  Union,  nntil,  it  being 
discorered  that  T.  B.  had  left  A.,  an  order  of  justices  was,  on  11th  October,  1859,  made 
under  stat.  16  &  17  Vict.  c.  97,  s.  97,  adjudging  J.  B.  to  be  settled  in  G.,  and  ordering 
O.  to  paj  the  preceding  twelre  monUis'  expenses  of  his  maintenance,  and  a  weeklj  sum 
for  his  future  support.  Sect.  109  of  that  Act  prorides  that  all  expenses  incurred  for  the 
femoral,  maintenance,  ftc.,  of  a  pauper  lunatic  remored  to  an  asylum,  "  who  would  at 
the  tfane  of  his  being  conveyed  to  sudi  asylum"  **  hare  been  exempt  from  removal  to  the 
pariah  of  his  lettlement"  "  by  reason  of  some  prorision  in"  stat.  9  &  10  Vict.  c.  66, 
**  shall  be  paid  by  the  gnardians  of  the  pariah  wherein  such  lunatic  shall  have  acquired 
sndi  exemption,"  '*  and  where  such  parish  shall  be  comprised  in  any  Union  the  same  shall 
be  paid  by  the  gnardians,  and  be  diarged'to  the  common  fund  of  such  Union  ;"  "  and  no 
order  shall  be  nude  nnder  any  provision"  '*  in  this"  **  Act  on  the  parish  of  the  settlement 
in  respect  of  any  such  lunatic  pauper. " 

On  a  case  stated  for  this  Court  on  an  appeal  to  Sessions  by  G.  against  the  order  of  1 1th 
October  1859:  Held,  that  stat.  16  ft  17  Vict.  c.  97,  s.  109,  applied,  and  the  order  was 
therefore  bad.  That  J.  B.  was,  at  the  time  of  his  being  conveyed  to  the  asylum,  exempt 
from  removal  to  G.  by  reason  of  a  provision  in  stat.  9  ft  10  Vict.  c.  66,  with  which  the 
amending  statute  11  ft  18  Vict.  c.  Ill,  was  to  be  read  as  one :  and  had  himself,  though 
not  sui  juris,  acquired  such  exemption  in  A. 

Case  stated  by  consent  and  by  Judge's  order,  under  stat.  12  &  18 
Yiet.  c.  45,  on  an  appeal  to  Sessions  ^against  an  order  of  reooe 
removal,  dated  llth  October,  1859,  by  which  James  Bandall,  '* 
a  pauper  lunatic,  was  adjudged  to  be  settled  in  the  parish  of  St.  Giles 
in  the  Fields,  and  the  Guardians  of  the  poor  of  that  parish  were  ordered 
to  pay  8il.  10s.  lid.  to  the  guardians  of  the  Strand  Union,  being  the 
amount  of  expenses  incurred  by  the  latter  in  the  maintenance  of  the 
lunatic  within  twelve  calendar  months  before  the  making  of  the  order ; 
and  also  lOtf.  weekly  for  the  future  support  of  the  said  lunatic  in  an 
asylum. 

^  On  the  17th  October,  1854,  the  said  James  Bandall,  who  was  then 
eighteen  years  of  age,  and  liTing,  unemanoipated,  with  his  father, 
Thomas  Kandall  (who  is  still  alive),  in  the  parish  of  St.  Anne,  West- 
minster, in  the  Strand  Union,  having  become  insane,  was  removed  to 
the  countv  lunatic  asylum,  under  the  authority  of  the  Act  in  that 
behalf,  and  has  been  maintained  therein  ever  since  as  a  pauper  lunatic. 
He  never  gained  a  settlement  in  his  own  right.  At  the  time  of  his 
removal,  his  father  was  settled  in  the  parish  of  St.  Giles,  which  settle- 
ment he  still  retains.  The  father  and  the  lunatic  son,  who  lived  with 
him  as  part  of  his  family,  had  each  resided  in  St.  Anne's  parish  for 
five  years  and  upwards  next  before  17th  October,  1854.  The  father 
oontinued  to  reside  in  that  parisl^  until  three  years  ago,  when  he  left 
the  parish  without  any  intention  of  returning,  and  has  not  since 
returned.  After  the  lunatic  had  been  sent  to  the  asylum,  and  down 
to  X5th  September,  1859,  his  maintenance  was  charged  to  the  common 
fond  of  the  Strand  Union ;  but  after  that  day,  on  which  it  was  disco* 
yered  that  his  father  had  left  Sb.Anne'a  pariab»  the  coats  of  suoli 
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maintenance  were,  as  to  the  twelve  months  preceding  the  said  15ih 
*2261  September,  transferred  and  for  the  future  ♦charged  to  the 
-'  parish  of  St.  Anne.  On  11th  October,  1859,  the  order  ap- 
pealed against  was  made,  under  stat.  16  and  17  Yict.  c.  97,  s.  97.  The 
part  of  the  expenses  ordered  to  be  paid,  which  was  incurred  between 
15th  September  and  11th  October,  1859,  amounted  to  21. 

It  was  contended,  on  the  part  of  the  appellants,  that  the  lunatic  was, 
at  the  time  of  his  being  conveyed  to  the  asylum,  exempt  from  removal 
to  the  parish  of  his  settlement,  by  reason  of  a  provision  in  stat.  9  & 
10  Vict.  c.  66;  that,  under  16  &  17  Vict.  c.  97,  s.  102,  the  order  ought 
not  to  have  been  made  and  that  the  lunatic  ought  to  continue  to  be 
maintained  in  the  asylum  out  of  the  common  fund  of  the  Strand 
Union;  and  that,  if  any  such  order  ought  to  have  been  made,  it 
ought  not  to  have  directed  the  payment  of  expenses  incurred  before 
the  date  of  it ;  or  at  all  events,  ought  not  to  have  directed  the  payment 
of  expenses  incurred  before  the  16th  September,  1859. 

On  the  part  of  the  respondents  it  was  contended  that,  if  the  lunatic 
was  exempt  from  removal  as  alleged  by  the  appellants,  he,  being;  as 
the  respondents  contended,  unemancipated  when  his  father  left  the 
parish  of  St.  Anne,  and  having  no  otner  settlement  than  that  of  his 
fSEitber,  ceased  to  be  exempt  from  removal  by  reason  of  any  provision 
of  stat.  9  &  10  Vict.  c.  66 ;  and  that  the  order  was  properly  made  in 
its  terms,  upon  the  parish  wherein  the  lunatic  was  settled. 

The  questions  for  the  opinion  of  the  Court  were,  First,  whether  any 
order  could  be  lawfully  made  on  the  parish  of  St.  Giles,  for  payment 
of  expenses  for  the  maintenance,  &c.,  of  the  lunatic  in  the  asylum; 
Secondly,  whether,  assuming  such  an  order  might  have  been  made, 
*2271  ^°?  order  might  be  made  for  the  payment  of  past  ^expenses ; 
^  Thirdly,  whether  all  the  expenses  incurred  during  the  twelve 
months  next  before  the  order,  or  such  part  only  as  were  incurred 
since  16th  September,  1859,  might  be  directed  to  be  paid. 

If  the  first  question  was  answered  in  the  negative,  the  order  was 
to  be  quashed.  If  that  question  was  answered  m  the  affirmative,  the 
order  was  to  be  confirmed  or  amended  according  as  required  by  the 
answers  to  the  other  questions. 

Poland,  for  the  respondents. — First,  the  order  was  rightly  made  on 
the  appellants.  By  stat.  16  k  17  Vict  c.  97,  s.  97,  justices  are  em- 
powered  at  any  time  to  inquire  into  and  adjudge  the  settlement  of  a 
pauper  lunatic  who  is  in  confinement  in  an  asylum,  and  to  order  the 
guardians  of  the  union  or  parish  of  settlement  to  pay  the  exoense 
incurred  for  the  lunatic's  maintenance  and  otherwise.  Then  follows 
sect.  102,  upon  the  construction  of  which  the  question  in  the  present 
case  depends,  and  by  which  it  is  enacted  "That  all  the  expenses  incur- 
red since  29th  September,  1858,  or  hereafter  to  be  incurred,  in  and 
about  the  examination,  bringing  before  a  justice  or  justices,  removal, 
lodging,  maintenance,  medicine,  clothing,  and  care  of  a  pauper  lunatic 
heretofore  or  hereafter  removed  to  an  asylum,  registered  hospital,  or 
licensed  house  under  the  authority  of  this  or  any  other  Act,  who 
would,  at  the  time  of  his  being  conveyed  to  such  asylum,  hospital,  or 
house,  have  been  exempt  from  removal  to  the  parish  of  his  settlement 
or  the  country  of  his  birth  by  reason  of  some  provision  in"  stat  9  k 
10  Vict,  a  66,  "  shall  be  paid  by  the  guardians  of  the  parish  wherein 
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such  lanatic  shall  have  acquired  saoh  exemption  if  such  parish  be 
subject  to  a  separate  board  ^of  guardians,  or  bj  the  overseer  r*oofi 
of  such  parish  where  the  same  is  not  subject  to  such  separate  ^ 
board,  and  where  such  parish  shall  be  comprised  in  any  Union  the 
same  shall  be  paid  by  the  guardians,  and  be  charged  to  the  common 
fund  of  such  Union  so  long  as  the  cost  of  the  relief  of  paupers  ren* 
dered  irremovable  by  the  last-mentioned  Act  shall  continue  to  be 
chargeable  upon  the  common  funds  of  Unions ;  and  no  order  shall  be 
made  under  any  provision  contained  in  this  or  any  other  Act  on  the 
parish  of  the  settlement  in  respect  of  any  such  lunatic  pauper  durins 
the  time  that  the  above  mentioned  charges  are  to  be  paid  and  charged 
as  herein  provided;  and  sect.  6  of "  stat.  12  and  18  Vict.  c.  103, 
"shall  be  repealed."  This  section  does  not  apply  at  all  to  such  a 
case  as  the  present,  where  the  lunatic  pauper  is  an  unemancipated 
child ;  but  onl^  to  cases  where  the  lunatic  has  acquired  the  status 
of  irremovability,  under  stat.  9  &  10  Yict.  c.  66,  in  his  or  her  owa 
capacity,  and  not  through  a  father  or  a  husband.  The  words 
"  wherein  such  lunatic  shall  have  acquired  such  exemption"  point  to 
a  direct  acquisition  by  the  lunatic  in  person.  [Blackburn,  J. — Does 
not  a  child  living  with  his  father  when  the  father  becomes  irremova- 
ble, also  become  exempt  from  removal,  "by  reason  of  some  pro- 
vision in  Stat.  9  &  10  Yict.  c.  66"?]  No:  the  child  is  rendered 
irremovable,  in  such  a  case,  by  the  later  Act,  11  and  12  Yict.  c. 
Ill,  s.  1.  And  it  becomes  exempt  from  removal  solely  in  conse- 
quence of  the  father's  residence  for  five  years  in  a  piarish ;  the  length 
of  the  child's  residence  there  while  unemancipated,  which  in  the 
present  case  happens  to  have  extended  to  five  years,  being  imma- 
terial. But,  further:  assuming  that  stats.  9  &  10  Yict.  o.  66  and 
11  k  12  Yict  c.  Ill  are  to  be  read  as  one,  and  that  an  unemancipated 
*cbild,  or  a  wife,  can  be  said  to  acquire  the  status  of  irremov-  r«Q90 
ability  by  reason  of  the  father  or  husband  becoming  irremov-  '- 
able ;  that  status  is  only  temporary,  and  conditional  upon  its  retention 
by  the  father  or  husband  :  Kegina  v.  St.  Ann,  Blackfriars,  2  E.  &  B. 
m  (E.  C.  L.  B.  vol.  75) ;  Regina  v.  Cudham,  1  E.  &  E.  409  (E.  C.  L. 
B.  vol.  102).  Now  the  case  finds  that  the  father  of  the  lunatic  has 
left  St.  Anne's  parish;  so  that,  should  he  return  there,  he  would  be 
removable.  It  follows  that  his  son,  the  lunatic,  is  now  removable. 
[Blackbukn,  J.— Stat  16  k  17  Yict.  c.  97,  s.  102,  renders  it  immate- 
rial whether  or  not  the  lunatic  is  now  removable.  The  section  applies 
if,  as  in  the  present  case,  he  was  exempt  from  removal  to  the  parish  of 
his  settlement  at  the  time  of  his  being  conveyed  to  the  asylum.]  In 
order  that  the  section  may  receive  a  reasonable  construction,  the  con- 
veyance of  the  lunatic  to  the  asylum  may  be  supposed  to  take  place, 
constructively,  from  week  to  week ;  the  order  under  stat.  16  &  17 
Vict.  c.  97,  directing  the  pavment  for  his  maintenance,  &c.,  to  be  made 
week  by  week.  Light  is  thrown  on  the  intention  of  the  Legislature 
bj  the  language  of  the  earlier  statute  11  k  12  Yict.  c.  110,  an  Act 
passed  for  one  year  but  afterwards  continued ;  by  sect.  8  of  which  it 
was  enacted  that,  for  the  year  in  question,  ''all  the  costs  incurred  in 
the  relief,  as  well  medical  as  otherwise,  of  any  poor  person,  who,  not 
bein^  settled  in  the  parish  where  he  resides,  shall,  by  reason  of  some 
provision  in"  stat.  9  &  10  Yict.  c.  66,  "  be  or  become  exempted  from 
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the  liability  to  be  removed  from  the  parish  where  he  resides,  shall, 
where  the  said  parish  shall  be  oomprised  in  any"  '*  Union,"  '*  be  charged 
to  the  common  fund  of  such  Union,  so  long  as  such  person  shall  oon- 
^QOAi  tinue  to  be  *so  exempted."  And  stat  12  and  13  Yict.  c  103, 
^^^^  s.  5,  for  which  stat.  16  &  17  Vict.  o.  97,  s.  102,  is  now  sub- 
stituted, enacted,  "  That  all  the  costs  and  expenses  incurred  or  here- 
after to  be  incurred,  since  the  26th  day  of  March  last,  in  and  about 
the  obtaining  any  order  of  justices  for  the  removal  and  maintenance 
of  a  lunatic  pauper  who  shall  have  been  or  shall  be  removed  under 
any  such  order  to  any  asylum,  licensed  house,  or  registered  hospital, 
and  who,  if  not  a  lunatic,  would  hav6  been  exempt  from  removal  by 
reason  of  some  provision  in"  stat.  9  &  10  Yict.  c.  66,  '*  shall,  until  the 
time  when  the  provisions  hereinbefore  contained  shall  cease,  be  borne 
by  the  common  fund  of  the  Union  comprising  the  parish  wherein  such 
pauper  lunatic  was  resident  at  the  time  when  such  lunatic  pauper  was 
so  removed  to  such  asylum,  licensed  house,  or  registered  hospital, 
notwithstanding  the  oraer  for  the  payment  thereof  shall  have  been 
made  upon  the  overseers  of  such  pkrish,  or  the  parish  of  the  dettle- 
roent,  or  upon  the  treasurer  or  guardians  of  the  Union  in  which  either 
parish  shall  be  comprised."  Stat.  16  &  17  Yict.  c  97,  s.  102,  is  the 
first  enactment  which,  even  primft  facie,  appears  to  impose  a  perma- 
nent liability  on  the  parish  from  which  the  lunatic  was  irremovable 
at  the  time  he  was  conveyed  to  the  asylum.  [Blackbubn,  J. — ^The 
last  enactment  was  passed,  no  doubt,  in  order  to  remedy  the  restricted 
operation  of  stat.  12  &  13  Yict.  c.  103,  s.  6 ;  which  statute,  as  was  de- 
cided in  Begina  v.  St.  Leonards,  Shoreditch,  14  Q.  B.  840  (E.  C.  L.  R 
vol.  68),  applied  only  where  the  lunatic  had  been  removed  under  an 
order  of  justices.  The  new  Act  applies  to  all  removals  under  the 
authority  of  an  Act  of  Parliament,  and  points  out  the  time  of 
*2311  *^®^^^^^  ^  ^^^^  which  is  to  determine  the  liability  of  the  parish 
^  of  residence.]  Next,  as  to  the  expenses  which  the  order  might 
properly  direct  to  be  paid.  [Keane,  contri,  here  stated  that  he  gave 
up  the  last  two  points  relied  upon  by  the  appellants.] 

Keane,  for  the  appellants. — The  order  is  bad.  Stat.  9  &  10  Yict  c. 
66,  s.  1,  enacts  that  "no  person  shall  be  removed"  "from  any  parish 
in  which  such  person  shall  have  resided  for  five  years  next  before  the 
application  for"  a  warrant  for  removal.  An  unemancipated  child, 
living  with  its  father,  is  a  "  person,"  and  can  acqtiire  the  status  of 
irremovability  through  him :  Regina  r.  Elvet,  2  E.  &  E.  266  (B.  C. 
L.  B.  vol.  105).  The  lunatic  in  the  present  case  had,  therefore,  at  the 
time  of  his  being  conveyed  to  the  asylum,  which  is  the  only  time  to 
be  considered  in  construing  stat.  16  &  17  Yict.  c.  97,  s.  102,  acquired, 
in  St.  Anne's  parish,  exemption  from  removal.  The  only  point  on 
which  the  respondents  can  rely  is,  that  the  exemption  was  not  acquired 
by  reason  of  some  provision  in  stat.  9  &  10  Yict.  c.  66,  because  the 
lunatic  was  irremovable  by  reason  of  the  later  Act,  11  &  12  Yict  c. 
Ill,  That  Act,  however,  was  passed  merely,  as  the  preamble  states, 
in  order  to  remove  doubts  which  had  arisen  from  the  generality  of 
the  expressions  in  one  of  the  provisoes  of  the  former ;  which  pro* 
viso  it  substantially  re-enacts,  with  a  slight  change  in  the  phraseology. 
The  two  Acts  must  clearly  be  read  together  as  one.  (He  was  then 
stopped  by  the  Ck)urt) 
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CocKBUBN,  C.  J. — The  whole  force  of  the  argument  for  ♦the  r«oQo 
Tespondents  rests  on  the  assumption  that  the  proviso  re-enacted  '- 
by  Stat.  11  k  12  Vict  o.  Ill,  s.  1,  is  not  to  be  considered  as  part  of 
Stat.  9  &  10  Yict.  c.  66 ;  for  if  that  is  so,  the  lunatic  was  not  exempt 
from  removal  from  St.  Anne's  parish  bj  refuson  of  some  provision  in 
Stat.  9  &  10  Yict.  c.  66,  and  stat.  16  &  17  Vict  c.  97,  s.  102,  did  not, 
therefore,  apply.  I,  however,  think  that  the  two  statutes,  9  &  10  Yict. 
c.  66,  and  11  k  12  Yict  c.  Ill,  are  to  be  read  as  one :  the  latter 
merely  substituting,  for  a  proviso  in  the  former,  another  couched  in 
clearer  and  less  general  language,  but  identical  in  purport  The 
order  of  removal  was  therefore  bad,  as  being  in  contravention  of  stat. 
16  k  17  Yict  c.  97,  s.  102 ;  and  it  must  be  quashed. 

gTiOHTMAN  and  Hill,  Js.,  were  absent) 
LACKBVRS.  J. — I  am  of  the  same  opinion.  By  stat.  16  k  17  Yict. 
c  97,  8. 102,  it  is  enacted  as  follows.  [His  Lordship  read  the  section.] 
One  question  therefore  is  whether  this  lunatic  pauper  had,  at  the 
time  of  his  being  conveyed  to  the  asylum,  acquired  exemption  from 
removal,  bv  reason  of  some  provision  in  stat.  9  &  10  Yict  c.  66.  Now 
sect  1  of  that  statute  enactea  that  no  person  should  be  removed  from 
a  parish  after  residing  in  it  for  five  years ;  and  contained  a  proviso 
which  was  intended  to  mean  that,  whenever  any  person  should  have 
a  wife  or  children  having  no  other  settlement  than  his  or  her  own, 
such  wife  and  children  should  be  removable  or  not  removable  from 
any  parish  or  place  according  as  he  or  she  would  or  would  not  be 
removable  therefrom.  This  meaning,  however,  being  somewhat 
vaguely  expressed,  stat  11  k  12  Yict  c.  Ill,  was  passed  with  the 
simple  *object  of  substituting  a  clearer  form  of  proviso  to  r^noo 
precisely  the  same  effect  I  think,  therefore,  that  the  two  ^ 
statutes  must  fairly  be  read  as  one.  The  remaining  question  is, 
whether  the  lunatic,  being  then  an  unemancipated  child,  living  with 
an  irremovable  father,  could  be  said,  at  the  time  of  his  being  con- 
veyed to  the  asylum,  to  have  himself  ''acquired"  the  exemption  from 
removal,  within  the  meaning  of  stat  16  k  17  Yict  c.  97,  s.  102,  he 
being  then  not  sui  juris.  As  to  this,  I  agree  with  Mr.  Keane  that  he 
had  then  "acquired"  the  exemption ;  and  I  think  that  Begina  v.  El  vet, 
2  E.  &  E.  266  (E.  C.  L.  R  vol.  101),  is  an  authoritv  in  favour  of  that 
view.  Whether  it  was  the  intention  of  the  Legislature  that  a  parish 
or  union  should  continue  to  be  chargeable  with  the  maintenance  of  a 
lunatic  pauper  child  after  its  father  had  ceased  to  be  irremovable  there* 
from,  or  whether  this  is  a  casus  omissus  in  the  Act,  it  is  not  for  us  to 
determine.  Order  quashed. 
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pteported,  1  B.  &  S.  662  (K  0.  L.  B.  vol.  101).] 
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*284]  ♦EMBLETON,  Appellant,  v.  BROWN,  Respondent   Nov.  14. 

The  part  of  the  sea  shore  ocnnprised  hetween  high  and  low  water  mark  forms  part  of  die 
hody  of  the  a^oining  coanty,  the  justices  of  which,  and  not  the  Admiralty,  have  jnriidie- 
tion  to  take  cognisance  of  offences  there  committed,  whether  or  not  committed  when  the 
shore  is  covert  with  water. 

Casb  stated  bj  justices,  nnder  stat.  20  &  21  Vict.  c.  43. 

At  the  Petty  Sessions  held  in  and  for  the  east  division  of  Croqnet- 
dale  Ward,  in  the  county  of  Northumberland,  on  3d  March,  1860,  an 
information  came  on  for  hearing  before  the  justices,  of  which  the 
following  is  a  copy,  so  &r  as  is  material. 

"Northumberland  )  The  information  of  George  Embleton,  of  Wark- 
(to  wit.)  )  worth,  in  the  county  of  Northumberland,  made 

upon  oath  before,"  Ac.,  "  on,"  &;c. ;  '*  who  saith,  that  Henry  Brown,  of 
Gresswell,  in  the  said  county,  fisherman,  on  19th  November  last,  at 
the  township  of  Amble,  in  the  parish  of  Warkworth,  in  the  county 
aforesaid,  did  then  and  there  unlawfully  attempt  to  take  certain  fish, 
to  wit,  salmon  trout,  in  certain  water  there  called  The  Stell  Fishery, 
in  which  His  Grace  the  Duke  of  Northumberland  then  had  a  private 
right  of  fishery  for  salmon  and  fish  of  the  salmon  kind,  and  such 
water  not  running  through  or  being  in  any  land  adjoining  or  belong* 
ing  to  the  dwelling-house  of  the  said  Duke;  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

"Sworn,"  &c. 

This  information  was  laid  under  stat.  7  &  8  G.  4,  c.  29,  s.  84.    The 

Srosecutor  and  the  above  named  respondent  (hereinafter  called  *'  the 
efendant ")  appeared  at  the  hearing,  by  adjournment,  on  7th  April, 
*2351  ^^^^-  ^^^  *facts  were  admitted  by  the  defendant  to  be  correctly 
-'  laid  in  the  information,  with  this  exception,  that  the  place  where 
the  ofience  was  committed  was  the  sea  shore,  between  high  and  low 
water  mark  at  ordinary  tides,  and  was,  at  the  time  the  ofience  was  so 
committed,  covered  by  the  sea.  At  low  water  this  place  was  dry 
land. 

Upon  this  evidence  it  was  contended,  on  the  part  of  the  prosecutor, 
that,  notwithstanding  that  circumstance,  the  place  where  the  ofifence 
was  committed,  was  within  the  body  of  the  county,  .and  therefore 
within  the  jurisdiction  of  the  justices.  On  the  part  of  the  defendant 
it  was  argued  that  it  was  only  within  the  jurisdiction  of  the  justices 
when  it  was  low  water,  but  when  the  tide  was  full  it  then  ceiftsed  to 
be  so,  and  was  then  within  the  jurisdiction  of  the  Admiralty. 

Upon  this  state  of  doubt^  the  justices  dismissed  the  information  for 
want  of  jurisdiction. 

The  question  for  the  opinion  of  the  Court  was,  whether  their 
determination  that  they  had  no  jurisdiction  was  or  was  not  right 
in  law. 

If  the  Court  should  be  of  opinion  that  their  determination  was 
wrong,  the  justices  requested  the  Court  to  remit  the  matter  to  them 
with  the  opinion  of  the  Court  thereon  accordingly ;  or  to  make  sueh 
other  order  in  relation  to  the  matter  as  to  the  Court  should  seem 
meet. 

Manisty,  for  the  appellant — ^The  question  ia  whether  the  jurisdic- 
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tion  of  the  jastices  of  a  county  extends  over  that  portion  of  the  sea 
shore,  adjoining  the  county,  which  is  between  high  and  low  water 
mark.  Begina  v.  Musson,  8  E.  &  B.  900  (E.  C.  L.  B.  vol.  92),  shows 
that  the  portion  of  the  sea  shore  in  ^question  is  within  the  body  r^tnoa 
of  the  county,  although  there  is  no  prim&  facie  presumption  '- 
that  it  forms  part  of  the  parish  coming  down  to  the  shore.  The 
justices  therefore,  in  the  present  case,  clearly  had  jurisdiction  to  take 
cognisance  of  the  offence.  Stat.  7  &  8  G.  4,  c.  29,  s.  84,  under  which 
the  information  was  laid,  makes  it  an  offence  punishable  by  convic- 
tion to  *'  unlawfully  and  wilfully"  "  attempt  to  take  or  destroy  any 
fish  in  any  water"  **  in  which  there  shall  be  any  private  right  of 
fishery^' :  and  it  must  be  taken  upon  the  facts  stated  in  the  case  that 
the  Duke  of  Northumberland  had  a  private  right  of  fishery  in  the 
part  of  the  sea  where  the  respondent  took  the  salmon  trout.  [CocK- 
BUBK,  C.  J. — Assuming  the  place  in  question  to  be  open  sea,  could 
the  Crown  have  granted,  at  any  time,  an  exclusive  right  of  fishery  in 
it  7]  Before  Magna  Charta  the  Grown  had  power  to  make  such  a 
grant.  Bagot  v.  Orr,  2  B.  &  P.  472,  shows  that  there  may  be  an 
exclusive  right  of  fishing  for  salmon  in  the  open  sea  as  far  as  low 
water  mark.  The  only  matter  for  the  consideration  of  the  Court  is 
whether  or  not  the  sea  shore  between  high  and  low  water  mark  is 
within  the  body  o^  the  adjacent  county:  if  so,  the  Admiralty  can 
have  no  jurisdiction  over  it.  The  law  is  expressly  laid  down  to  that 
effect  in  4  Inst.  184,  where  Lord  Coke  says  that  to  the  objection  "That 
whereas  the  conusance  of  all  contracts  and  other  things  done  upon  the 
sea  belongeth  to  the  admirall  jurisdiction,  the  same  are- made  triable 
at  the  common  law,  by  supposing  the  same  to  have  been  done  in 
Cheapside,  and  such  places,  the  answer  is  that  "  By  the  lawes  of  this 
realm  the  Court  of  the  admirall  hath  no  conusance,  power,  or  jurisdic- 
tion of  any  manner  *of  contract,  plea,  or  querele  within  any  r^Qni^ 
county  of  the  realm,  either  upon  the  land  or  the  water:  but  '- 
every  such  contract,  plea,  or  querele,  and  all  other  things  rising  within 
any  county  of  the  realm,  either  upon  the  land  or  the  water,  and  also 
wreck  of  the  sea,  ought  to  be  tried,  determined,  discussed,  and 
remedied  by  the  lawes  of  the  land,  and  not  before,  or  by  the  admirall 
nor  his  lieutenant  in  any  manner.  So  as  it  is  not  materiall  whether 
the  place  be  upon  the  water  ir^ra  fluxum  et  refluxum  aquss :  but 
whether  it  be  upon  any  water  within  any  county." 

No  counsel  appeared  for  the  respondent. 

CocKBURN,  C.  J. — We  must  assume  that  the  justices  were  satisfied 
of  the  fact  that  the  Duke  of  Northumberland  had  the  exclusive  right 
of  fishing  in  the  sea  at  the  place  where  the  offence  was  committed ;. 
and  that  the  only  question  submitted  to  us  is  whether  or  not  they  had 
jurisdiction  to  take  cognisance  of  offences  committed  in  the  part  of 
the  sea,  adjoining  their  county,  comprised  between  high  and  low 
water  mark.  Begina  v.  Musson,  8  E.  &  B.  900  (K  C.  L.  B.  vol.  92), 
appears  to  be  a  direct  authority  that  such  part  of  the  sea  is  within  the 
body  of  the  adjoining  county.  It  follows  that  the  justices  had,  and 
ought  to  have  exercised,  jurisdiction  in  the  matter ;  which  must  there* 
fore  be  remitted  to  them. 

(WiQHTifAN,  J.,  was  absent.) 
s.  M  X.,  VOL.  ni. — ^10 
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Hill  and  Blackburn,  Jb.,  oonoorred. 

Judgment  for  the  appellant.    Case  remitted  to  the  joatioes. 

In  MaUet  v.  Tvansportation  Co.,  the  whilst  it  waa  in  Long  Island  Soud, 

action  was  to  reooTer  damsgos  for  tha  opposite  the  county  of  Snfblky  nut 

deaih  of  plaintiff's  intestate  caused  hy  be  brought  in  that  county :  Manlty  9. 

the  negligence  of  the  defendant,  whose  The  People,  3  Sold.   (N.  T.  1852) 

steamer  lan  into  and  sunk  the  sloop  295. 

upon  which  intestate  was  engaged,  and       The  determinadon  of  the  jurisdictioB 

he  was  drowned.    The  Supreme  Court  is  a  mixed  question  of  law  and  fact, 

dismissed  the  case  on  the  ground  that^  which  should  be  submitted  to  a  jvj 

as  the  collision  occurred  beyond  low-  under    instruction    from    the    court: 

water  mark,  they  had  no  jurisdiction :  United  States  p.  Jackalow,  1   Black 

45  Barb.  (1855)  226.    This  decision  (U.  S.  Sup.  Ct.  1861)  484. 
was  reversed  on  appeal,  after  a  full       The  cession  of  admiralty  and  man- 

consideration  of  the  subject^  and  the  time  jurisdiction  orer  inland  bays  and 

boundaries  of  the  reactive  counties  nayigable  streams  to  the  general  goyem- 

were  held  to  extend  to  the  extreme  nient  does  not  deprive  the  states  of 

limits  of  the  state  jurisdiction  over  its  their  residuary  powers  of  legislatioD 

adjacent  waters:    8   Ti&ny  (N.  T.  and  dominion:  United  States  t.  Be- 

1866)352.    And  an  indictment  for  an  vans,  8  Wheat  (1818)  336. 
oftnce   cammitted    on  a  stssmboat 
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Th«  Geneml  Tonipike  /Ut,  3  6.  4.  c.  1S6.  eii«cU »  by  sect.  32,  <*  thai  no  toll  shall  Ve 
demanded  or  taken"  "  on  any  turnpike  road,  ibr"  '*  any  horse,  beast  or  other  cattle  or  car- 
riage employed  in  carrying  or  oonip«ying,  haTing  been  employed  only  in  carrying  or  oon- 
veying^  on  the  sam«  d»y»^'  *^  any  hay,  straw,  fodjar  fv  cattle,  and  com  in  the  straw,  which 
has  grown  or  arisen  on  land  or  ground  in  the  occnpation  of  the  owner  of  any  such  ha^, 
straw,  fodder  or  com  in  the  straw,  potatoes  or  other  agricultural  produce,  and  which  h^ 
not  been  bought,  soM  or  diapoeed  of,  nor  is  going  to  be  sold  or  disposed  of.'' 

A  borae  and  cart  passed  through  a  toll-gate,  carrying  threshed  barley,  which  had  grown 
on  land  in  the  occnpation  of  the  owner,  to  a  milt  to  be  ground  into  meal,  for  feeding  the 
owner's  pigs.  They  repassed  on  the  si|me  day  laden  with  barley-meal  obtained  from  the 
mill,  the  produce  of  another  parcel  of  barley  grown  by  the  same  owner  on  the  same  land, 
sad  pKttTionsly  sent  to  be  ground  into  meal  for  the  samo  purpose.  The  horse  and  cart  hscd 
not  bees  employed  in  any  other  way  on  the  same  day.  Held,  that  they  were  exempt  from 
toll  under  the  abo<v<d  ennctment  on  each  journey :  for  that  both  the  barley  fmd  the  barley- 
neal  came  within  the  deactiption  of  "  fb^der  for  cattle." 

Case  stated  by  jpjrtiees,  under  04i»t.  20  and  ^1  Yict.  o.  4S. 

At  a  Petty  Sessions  boldea  at  Boobibsd,  in  tbe  eounty  of  Essex,  on 
23d  Febn^fy,  1860,  an  inforixiation  W(ia  f^refefred  by  the  appellant, 
a  toll  collector,  against  the  respondent,  charging  that  he,  on  lOtb 
January,  1860,  at  Hoekley,  iu  tbe  8ai4  eounty,  did  claim  and  take  the 
benefit  of  a  certain  exemption  from  toll  payable  fit  a  oer^in  turnpike 
gate  there  sitaate ;  he  then  and  there  not  being  entitled  to  the  same; 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

By  Stat.  3  Geo.  4,  o^  126,  s.  86  (The  General  Turnpike  Act),  if;  is 
enacted  "  That  if  any  person  or  persons  shall,  by  any  fn^udulent  or 
collusive  means  whatsoever,  claim  or  take  the  benefit  of  i^ny  exemp- 
tion from  toll  or  fron^  overweight,  or  for  using  any  additional  horse 
or  horses,  or  of  ftay  qtb^r  e^jLentptioa  er  exemptions  whatsoever  \n 
this  Aet  contained*  evevy  ^iich  perqon  sh^l  for  every  such  offence 
forfeit  and  pay  aav  sum  W^  exceeding  51;  gnd  in  ^11  cases  the  proof 
of  exemption  ahaU  be  *iipon  the  p^'son  oliiiming  the  same."  raogo 
•Bv  sect  32  it  is  enacted  "  That  no  toll  shall  be  demanded  or  ^ 
taken  by  virtue  <^  this  or  i|ny  other  Act  or  A^ts  of  Parliament,  on 
any  turnpike  road,  for"  (inter  alia)  "  any  horse,  beast  or  other  cattle 
or  carriage  employed  in  carrying  or  conveying,  having  been  employed 
only  in  carrying  or  conveying  on  the  same  day"  (inter  alia)  "  any  bay, 
straw,  fodder  for  cattle,  and  corn  in  the  straw,  which  has  grown  or 
arisen  on  land  or  ground  in  the  ocoupi^tion  of  the  owner  of  any  such 
bay,  straw,  fodder  or  corn  in  the  straw,  potatoes  or  other  agricultural 
produce,  and  which  has  not  been  bought,  sold  or  disposed  of,  nor  is 
going  to  be  sold  or  disposed  of." 

The  appellant  prov^  that  the  respondent,  on  the  day  in  question, 
came  to  one  of  tb^  toll  gates  of  tbe  Essex  Turnpike  Trust  with  a 
horse  and  ciirty  and  claimed  to  pass,  and  did  pass,  through  without 
payment  of  toll,  alleging  that  he  was  carrying  threshed  barley  to  the 
nill  to  be  ground  into  meal  for  his  muster'^  pigs;  ^nd  that,  on  |iis 
letum  laden,  he  agipa  olfUmed  to  paas,  and  did  pass,  through  the  same 
ffaie  without  pav^iient  of  toll,  on  tbe  ground  that  he  was  laden  with 
barley-meal  to  be  used  as  food  for  bis  mss^'s  pigp.  l\  was  proved 
en  behalf  of  tbe  respondent  that,  at  tbe  time  of  the  aUegpsd  ofience,  be 
was  tbe  servant  qt  a  Mr.  Wood,  an  oiK^T|pi0r  of  land  at  Qocbford  ^d 

HawkveU;  thit  the  Wtoy  w]m9)^  IdM  wip<«idi^M 
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grown  on  his  master^s  farm,  whence  it  was  taken  to  tbe  mill  to  be 
gronnd  into  meal. for  feeding  pigs  upon  the  farm;  that^  on  bis  retam 
from  the  mill,  his  cart  was  laden  witn  barley-meal  delivered  to  him  at 
the  mill  as  the  produce  of  another  parcel  of  his  master's  barley,  grown 
on  the  said  farm,  which  had  been  previously  sent  to  be  ground ;  that 
*2401  *^^^  ^^^  ^^  ^^  afterwards  actually  consumed  by  his  said 
■'  master's  pigs  on  his  said  land ;  and  that  the  said  horse  and  cart 
had  not  been  employed  in  any  other  way  during  the  same  day. 

On  these  facts  the  justices  decided  that  the  barley  and  barley-meal 
were  both  *'  fodder  for  cattle/'  within  the  meaning  of  stat.  8  G.  4,  c. 
126,  s.  82;  and  further,  that,  if  not  "fodder  for  cattle,"  they  were 
''agricultural  produce"  erown  on  the  lands  of  the  owner,  and  not 
bought,  sold,  or  disposed  of,  or  going  so  to  be,  within  the  meaning 
of  the  same  section ;  and  as  such  were  exempt  from  toll.  And  on 
these  grounds  they  dismissed  the  said  information. 

The  questions  for  the  opinion  of  the  Court  were : 

1st.  Can  threshed  corn  be  deemed  "  fodder  for  cattle"  or  "  agricul- 
tural produce"  within  the  exemption  given  by  stat.  8  G.  4,  c.  126, 
'S.82? 

2d.  Is  threshed  corn,  grown  on  the  farm  and  transported  to  be 
ground  into  meal,  and  in  its  new  form  returning  to  the  farm  to  be 
used  as  food  for  cattle,  exempt  from  toll  both  going  and  returning,  or 
either  way  7 

8d.  Is  *'  fodder  for  cattle"  exempt  from  toll  when  in  transit,  not  for 
consumption  or  store,  but  to  be  submitted  to  a  mechanical  process  to 
render  it  fitter  for  use  as  fodder? 

And,  lastly,  whether,  on  the  facts  proved  as  stated  above,  the  jus- 
tices were  right  in  law  in  dismissing  the  said  information? 

Edmund  Round,  for  the  appellant. — The  justices  have  put  a  wrong 

construction  upon  sect.  82  of  the  statute.  Neither  barley  or  barley -meal 

tfall  within  any  of  the  exemptions  from  toll  there  enumerated.  They  are 

♦2411  ^^^^^^'y  *'ieither  hay,  straw,  or  corn  in  the  straw ;  nor  are  thejf 

^  J  fodder  for  cattle,  the  mention  of  which  between  "  straw"  and 
.  ^'  corn  in  the  straw"  shows  that  the  Legislature  had  in  contemplation 
fodder  ejusdem  generis.  [Blackburn,  J. — Does  ''fodder"  mean  that 
which  already  is,  or  that  which  is  intended  to  be,  food  for  cattle  ?]  It  is 
defined  in  Johnson's  Dictionary  as  '*  dry  food  stored  up  for  cattle  against 
winter."     [Blackbubn,  J. — ^That  definition  appears  too  limited.    Bye 

rs  cut  in  the  field  and  brought  home  for  immediate  consumption 
cattle  is  fodder.     Cookburn,  C.  J. — So  are  vetches.     Black- 
burn, J. — Corn  in  the  straw  would  not  be  fodder.]    In  some  counties 

•  it  might  be,  as  in  Lincolnshire,  where  horses  are  often  fed  with  ud- 
threshed  oats.  At  all  events,  assuming  that  barley  is  fodder,  barley- 
meal  is  not;  being  a  manufactured  article.     [Cogkbubn,  C.  J. — The 

'  same  might  be  said  of  hay  or  chopped  straw.]    The  exemption  must 

end  somewhere.     Would  a  baker,  carrying  loaves  of  bread,  be  exempt 

'  on  the  ground  that  bread  is  corn  ?    Or  would  oilcake  be  fodder  for 

*  cattle  ?  [Hill,  J.— In  Higginbotham  v.  Perkins,  8  Taunt.  795  (E.  C. 
'  L.  B.  vol.  4),  it  was  held  that  these  exemptions  from  toll  are  to  be 
>  construed  beneficially  in  favour  of  agriculture.]  The  statute  now 
'  linder  consideration  was  not,  like  some  of- the  earlier  Acts,  passed  for 
<*  the<benefit'Of  agrioultare,  but  gimply  because,  as  -the  preamble  reeitea^ 
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"  the  laws"  "  in  force  for  the  general  regulation  of  turnpike  tx)ad8"  were 
"  foand  to  be  ineffectnal  and*'  required  "  amendment."  [Cockburn, 
C.  J. — You  say  that  when  the  barley  first  passes  through  the  toll-gate  it 
is  not  being  carried  as  food  for  cattle,  but  as  something  to  be  converted 
into  such  food.  But  when  it  comes  back  in  the  shape  of  barley-meal, 
you  say  that  it  has  passed  into  *a  further  stage  than  being  pro-  rvo^o 
dace  "  whrch  has  grown  or  arisen  on  land.^  Iii  the  present  '• 
case  it  is  found  that  the  barley-meal  with  which  the  defendant  came 
back  was  made  from  different  barley  to  that  with  which  ho  first  passed 
through.  In  sect  16  of  the  Act,  ''hay,  straw,  fodder  or  corn 
unthreshed'^  are  specified,  not  "fodder  for  cattle."  The  Legislature,^ 
in  passing  sect.  82,  must  have  intended  the  toll-gate  keeper  to  have 
reasonable  means  of  ascertaining,  from  ocular  inspection,  whether  the 
exemptions  attached  or  not  upon  things  passing  the  gate.  [Black* 
BUBN,  J. — Bow  can  the  toll-keeper  tell  from  inspection  upon  whose 
land  hay,  straw,  or  corn  have  grown?  He  must  take  tne  carter's 
word  as  to  who  is  the  owner,  and  whence  they  come.]  Had  the  Legis* 
latare  supposed  that  fraud  would  be  perpetrated  in  that  respect,  they 
would,  as  in  sect.  27  with  reference  to  empty  wagons  going  for 
manure,  have  enacted  that  the  toll  should  be  paid  in  the  first  instance, 
and  returned  on  production  of  an  exemption  ticket. 

Shawy  for  the  respondent,  was  not  called  upon. 

CoGKBUBN,  G.  J. — In  this  case  I  think  that  the  justices  were  right 
in  holding  that  the  exemption  from  liability  to  toll  did  exist.  It  is 
trae  that  the  application  of  barley  or  barley-meal  as  food  for  cattlel 
may  be  a  modern  practice.  But  the  words  of  the  Act  of  Parliament 
are  wide  enough  to  include  them  within  the  exemption,  and  the  prin* 
ciple  of  exemption  applies.  It  has  been  held  tnat  clauses  of  this 
nature  are  to  be  construed  liberally,  in  favour  of  agriculture.  No 
doubt  there  is  some  difficulty,  at  first  sight,  in  saying  that  barley  in' 
the  course  of  transit  to  a  mill  for  the  purpose  of  being  ground  into 
meal,  *to  be  afterwards  eaten  by  cattle,  is  already  fodder  for  r»o43 
cattle;  but,  giving  a  fair  and  liberal  construction  to  the  words  '- 
of  the  statute,  I  think  that  everything  which  is  ultimately  destined  to 
be  used  as  food  for  cattle  is  fodder  for  them,  although  it  may  not  have 
gone  through  the  final  process  which  will  make  it  such.  Otherwise, 
this  absurd  and  inconvenient  consequence  would  follow,  that  if  a  man 
passed  through  a  toll-gate  with  barley  intended,  in  its  natural  state, 
as  food  for  cattle,  he  would  be  within  the  exemption ;  but  if  he  had  a 
crushing  machine  on  his  own  premises,  to  reach  which  with  the  barley 
he  had  to  pass  through  the  gate,  he  would  be  liable  to  toll  because  of 
his  intention  to  crush  the  barley  before  giving  it  to  his  cattle.  Sq, 
again,  it  would  be  strange  if  a  man  who  was  taking  turnips  to  be 
boiled,  before  giving  them  to  his  cattle,  as  is  done  in  parts  of  Scotr 
land,  was  not  exempt  from  toll  in  respect  of  them.  A  variety  of 
similar  instances  might  be  adduced.  The  safer  course  is  to  construe 
the  Act  liberally,  in  accordance  with  the  spirit  in  which  such  enact* 
ments  oueht  to  be  construed ;  and  to  bold  that  the  exemption  extends 
to  com  destined  for  the  consumption  of  cattle,  although  at  the  time 
that  the. exemption  is  claimed  it  is  in  an  intermediate  stage  towards 
being  made  into  fodder  for  them. 

( WiOHTMAN,  J.,  was  absent) 
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barge,  at  the  time  of  the  alleged  offence,  wfis  being  navigated  bj  him 
as  before,  and  within  the  limits  of  the  said  Act. 

Stat.  22  &  28  Vict.  c.  cxxxiii.,  and  so  much  of  stat.  7  &  8  G.  4,  a 
Ixxv.  as  was  relevant  to  the  question  at  issue,  were  to  be  considered 
as  part  of  the  case. 

The  magistrate,  upon  the  said  hearing,  overruled  the  said  objections 
so  taken  on  behalf  of  the  said  appellant  as  aforesaid,  and  decided  and 
adjudged  that  the  said  appellant  was  guilty  of  the  said  offence,  upon 
the  ground  that  stat.  22  &  28  Vict  c.  cxxxiii.  abolished  the  exemp- 
tion in  favour  of  western  barges  referred  to  in  the  101st  section  of 
stat.  7  &  8  G(.  4,  c.  Ixxv.,  and  also  the  exemption, in  favour  of  laystalls 
and  chalk  hoys  and  other  vessels  referred  to  in  the  104th  section  of 
*2481  ^^  ^"^^  ^^^  >  notwithstanding  sect.  7  of  stat.  22  ft  23  Yict 
^  *c.  cxxxiii. ;  and  that  the  above  Act  applied  to  a  barge  starting 
from  a  place  beyond  the  limits  of  the  Act,  as  Guildford  aforesaid,  and 
having  been  navigated  from  such  place  to  a  place  within  its  limits,  as 
Putney  aforesaid ;  and  also  upon  the  ground  that  the  appellant  had 
acted  as  a  lighterman  within  the  said  limits,  contrary  to  the  provisions 
of  the  said  Act  And  the  magistrate  then  adjudged  the  appellant  to 
pay  for  his  said  offence  the  sum  of  6d,  and  2«.  for  costs. 

The  question  for  the  opinion  of  the  Court  was,  whether  this  decision 
was  correct.  If  the  Court  should  be  of  opinion  that  it  was,  the  con- 
viction was  to  be  ai&rmed ;  but  if  the  Court  should  be  of  a  contrary 
opinion,  then  the  conviction  was  to  be  quashed. 

Scotland,  for  the  respondent. — The  appellant  was  rightly  convicted. 
It  was  admitted  at  the  hearing  that  he  was  neither  licensed  in  pur- 
suance of,  or  qualified  according  to,  The  Watermen's  and  Lighter- 
men's Amendment  Act,  1859,  22  ft  28  Vict.  c.  cxxxiii. :  sect.  64  of 
which  enacts  that  "If  any  person,  not  being  a  freeman  licensed  in 
pursuance  of  this  Act,  or  an  apprentice,  qualified  according  to  this 
Act,  to  a  freeman  or  to  the  widow  of  a  freeman  of  the  said  Company," 
"shall  at  any  time  act  as  a  waterman  or  lighterman,* or  ply  or  work 
or  navigate  any  wherry,  passenger  boat,  lighter,  vessel,  or  other  craft 
upon  the  said  river,  from  or  to  anv  place  or  places"  "  within  the  limits 
of  this  Act,  for  hire  or  gain,"  he  shall  be  subject  to  a  penalty  for  every 
such  offence  not  exceeding  40«.  The  places  within  the  limits  of  the 
Act  are,  by  sect.  8,  declared  to  be  '*  all  parts  of  the  river  Thames  from 
and  opposite  to  and  including  Teddington  Lock  in  the  counties  of 
^2491  ^'^^^^^^  ^^^  Surrey,  *to  and  opposite  to  and  including  Lower 
-'  Hope  Point  near  Gravesend  in  the  countv  of  Kent."  The  case 
finds  that  the  appellant  worked  and  navigated  a  barse,  for  hire  and 
gain,  at  Putney,  within  these  limits.  That  being  so,  he  clearly  com- 
mitted the  offence  prohibited  bv  sect.  54,  and  the  fact  that  the  barge 
started  on  its  voyage  from  Guildford,  a  place  beyond  the  limits  of  the 
Act,  constitutes  no  defence.  A  main  object  of  the  Act,  as  the  preamble 
recites,  was,  "  that  proper  regulations  should  be  made  for  the  naviga- 
tion of  barges,  lighters,  boats,  and  other  like  craft  carrying  gooas, 
wares  and  merchandise  within  the  limits  of"  the  "Act,  and  for  the 
regulation  of  the  persons  employed  to  navigate  the  same,  and  for  the 
security  of  passengers  passing  to  and  fro  on  the  said  river  in  boats 
and  other  craft,  and  for  the  orderly  conduct  of  the  traffic  on  the  said 
river,"    This  object  would  be  in  great  measure  frustrated,  if  unquali* 
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fied  peraoDS  can  elude  the  provisions  of  the  Act  by  starting  from  points 
a  little  higher  up  the  river  than  Teddington  Lock.  In  Keed  v.  Ing- 
ham, 8  E.  &  B.  889  (E.  C.  L.  B.  vol.  77),  it  was  held,  upon  the  construc- 
tion of  the  corresponding  section  (the  87th)  in  the  repealed  Act,  7  & 
8  6.  4,  c.  Ixxv.,  that  a  steam-tug  was  not  a  ''  wherry,  lighter,  or  other 
craft,^'  and  therefore  that  a  person  navigating  her  within  the  prescribed 
limits  was  not  liable  to  the  penalty.  The  decision  is  not  in  point  here; 
but  the  observations  of  Erie,  J.,  to  the  effect  that  the  watermen's  privi- 
lege was  given  them  for  the  public  good,  on  the  presumption  that  thev 
would  go  through  the  proper  means  of  qualifying  for  the  duties  which 
they  would  have  to  perform,,  illustrate  the  ^intention  of  the  r«o5/) 
Legislature.  [CocKBUBN,  C.  J. — You  need  not  argue  this  '- 
point  further.  It  would  be  putting  a  most  absurd  construction  upon 
the  Act  to  hold  that  the  statutory  prohibition  upon  the  navigation  of 
lighters  by  unc^ualified  persons  witnin  the  prescribed  limits  does  not 
operate  if  the  lighter  starts  from  Hampton  Court  instead  of  Tedding- 
ton ;  the  necessity  for  a  competent  qualification  in  the  person  navi- 
gating being  the  same  in  both  cases.]  That  is  the  only  reasonable 
interpretation  of  the  statute.  Walker  v.  Evans,  2  E.  &  E.  856  (E.  C. 
L.  B.  vol.  105),  is  a  direct  authority  in  fayour  of  it.  It  was  there  held 
that  a  steam-tug  which  occasionally  applied  to  and  fro  between  London 
Bridge  and  places  to  the  eastward  of  the  Nore  Light  was,  while  em- 
ployeid  on  any  portion  of  the  river  between  London  Bridge  and  the 
fTore  Light,  subject  to  the  penalties  for  not  consuming  its  own  smoke, 
imposed  by  stat.  19  &  20  Vict.  c.  107,  s.  i.,  on  *'  all  steam  vessels  ply- 
ing to  and  fro  between  London  Bridge  and  any  place  on  the  river 
Thames  to  the  westward  of  the  Nore  Light."  The  only  remaining 
point  is,  whether  the  fact  found  in  the  case  that  the  appellant's  barge 
would  have  been  deemed  a  "  western  barge"  under  sect.  101  of  the 
repealed  Act,  7  &  8  G.  4,  c.  Ixxv.,  exempts  him  from  liability  to  con- 
viction. It  is  thereby  enacted  " That  nothing  in"  that  ''Act  contained," 
with  some  immaterial  exceptions,  "shall  extend  to  any  western  barges; 
and  that  all  flat  bottomed  boats  and  barges  navigated  from  the  town 
of  Kingston  in  the  county  of  Surrey,  or  any  place  or  places  beyond 
the  said  town,  shall  be  deemed  western  barges,  and  shall  and  may  be 
navigated  on  the  said  river  of  (a)  Thames  as  far  as  London  Bridge;" 
"^^  and  no  person  or  persons  navigating  such  western  barges"  r*25i 
''shall  in  respect  thereof  be  subject  or  liable  to  any  penalties  ^ 
or  forfeitures  imposed  by  this  Act."  The  appellant  will  contend  that 
this  exemption  in  favour  of  western  barges  is  preserved  by  sect.  7  of 
stat.  22  k  28  Yict.  c  cxxxiii.  That  section,  however,  so  far  as  it  is 
material,  merely  enacts  that  the  repeal  of  stat.  7  &  8  G.  4,  c.  Ixxv., 
"  shall  not  affect"  '*  any  appointment  or  license  duly  made  or  granted 
under  any  enactment  hereoy  repealed."  And  it  is  manifest  that  the 
exemption  of  a  western  barge  from  penalties  was  neither  an  appoint- 
ment or  a  license  under  an^  repealed  Act.  The  licenses  and  appoint- 
ments referred  to  were  licenses  and  appointments  granted  oy  the 
Watermen's  Company  under  the  powers  of  the  former  Act.  The 
recent  Act  contains  numerous  express  exceptions  fVom  its  operation, 
and  had  the  Legislature  intended  to  continue  the  exemption  ot  western 
barges^  they  would  have  said  so. 

(a)  Sio. 
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B&vill,  contirl. — Ab  to  the  first  point ;  tine  oonstruetion  of  tbe  Act 
idoptended  for  by  the  other  side  will  exdade  men  who  have  been  navi- 
]|;ating  barges  od  the  river  all  their  lives  from  continuing  to  do  so 
within  the  prescribed  limits,  although  mere  apprentices  of  two  years' 
standing  are  supposed  competent  for  the  task.  Beed  v.  Ingham,  8  S. 
A  B.  889  (E.  0.  L.  B.  vol.  77),  has  no  further  application  to  the  present 
case  than  that  it  shows  that  these  Acts,  like  penal  enactments,  are  to 
be  construed  strictly.  As  to  the  second  point,  the  Legislature,  bj 
sect  7  of  the  recent  Act,  intended  to  save  all  existing  ri{pits  and  ex- 
etnptions,  although  they  might,  no  doubt,  have  used  apter  words  fcr 
ihat  purpose.  [Cookbubn,  C.  J. — The  question  really  narrows  itself 
*2521  ^  ^^^^ '  ^^  ^^^  exemption  in  favour  of  western  barges  ^contained 

J  in  Stat.  7  &  8  G.  4,  c.  Ixxv.,  an  "  appointment  or  license  duly 
made  or  granted''  under  that  Act,  within  the  meaning  of  stat  22  &  StS 
Vict.  c.  cxxxiii.?  And  how  can  it  be  either  the  one  or  the  other? 
Hill,  J. — It  is  scarcely  conceivable  that  the  Legislature  would  not 
have  re-enacted  the  provisions  of  the  old  Act  in  favour  of  western 
barges,  had  they  intended  to  preserve  them.  Cockbubn,  0.  J. — Stat 
7  &  8  G.  4,  c.  Ixxv.  s.  87,  corresponds  exactly  with  stat  22  &  28  Yict 
t.  cxxxiii.  s.  64.  And  the  express  exemption  of  persons  navigating 
Western  barges  from  liability  to  conviction  is  found  only  in  the  former 
Act.]  That  being  the  opinion  of  the  Court,  the  point  will  not  be  fur- 
ther pressed.  There  is,  nowever,  a  further  point ;  namely,  that  sect 
54  does  not  impose  an  absolute  prohibition  upon  the  navigation  of  a 
barge  by  an  unlicensed  person  within  the  limits  of  the  Act.  This 
appears  from  sect  66,  which,  after  prohibiting^  the  navigation  of  any 
barge,  lighter,  boat  and  other  craft,  within  the  limits,  unless  in  charge 
of  a  licensed  lighterman  or  qualified  apprentice,  under  a  penalty  upon 
the  owner  not  exceeding  61,  provides  **  that  no  such  penalty  shall  be 
^yable  if  the  owner  proves,  to  the  satis&ction  of  the  magistrate  or 
Court  before  whom  the  case  is  heard,  that  he  is  unable,  for  the  usual 
compensation,  to  obtain  the  services  of  any  such  lighterman  or  appren- 
tice." Ability  to  obtain  those  services,  and  failure,  notwithstanding, 
to  obtain  them,  is  therefore  an  implied  ingredient  in  the  offence  created 
by  sect.  64,  and  it  is  consistent  with  the  facts  stated  in  the  case  that 
this  ingredient  was  wanting  in  the  alleg^  offence  imputed  to  the 
appellant.  [Hill,  J. — Sect  66  does  not  apply  to  the  navigation  of  a 
barge  for  hire  or  gain,  by  an  unqualified  person,  which  is  the  oflfence 
prohibited  by  sect.  64.] 
•2681       *CocKBURK,  C.  J.— This  conviction  was  dearly  right    If 

^  there  is  any  hardship  in  the  present  state  of  the  law,  the  Legis- 
lature alone  can  interfere. 

gV^iGHTMAK,  J.,  was  absent) 
ill  and  Blackbubn,  Js.,  concurred.  Conviction  affirmed. 
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8tal»  5  ft  6  W.  4,  c.  50,  t.  9)i,  eiiftcts,  *'  that  If  on  the  hearing  of**  a  '<  smnmoiis  ireipeel- 
ing  the  repair  of  any  high-waj  the  itatf  Mr  obHglifloil  of  stich  ttpairs  is  denied  hy  the  wt' 
Vejrw"  of  tlie  pariA  alleged  to  be  chargeable  with  the  reptin  **  on  behalf  of  the  inhabitantf 
of  Ao  pariah,"  •<  it  ahall  then  be  lawftd  for'Vthe  « jnttices''  in  special  tewions  for  the 
highwajs,  before  whom  the  summons  is  heard,  *'  and  they  are  hereby  required,  to  direct  a 
UU  of  indtetment  to  be  prefered"  '*  at  the  next  assiisos'*  **  against  the  inhabitants  of  the 
parish'*  n  for  toffieHng  «id  permiflilig  the  said  highway  to  be  out  of  repair." 

Held«  tfwA,  althoBgh  wheiv  Ae  road  alli^ged  to  be  out  of  repiur  is  admitted  at  the  heikir- 
tug  to  be  a  highway  and  to  need  reiMur,  and  only  the  liability  to  repair  is  disputed  by  the 
parish,  this  section  renders  it  imperatire  oYi  the  justices  to  order  an  indictment  to  be  prefer- 
red, they  hare  no  Jurisdiction  to  make  sttch  an  order,  if  it  appears  thai  the  pMish  has  already 
been  ae%niited  on  a  rimilar  ir'^-' " 


KutglaU,  Seijt,  moved,  on  behalf  of  Joliii  Bftrtlett,  fo)^  It  rule  call- 
vn^  on  tbfiee  justice  of  Somersetshire  to  show  cause  ^hy  they  should 
not  make  aYi  order,  ubder  stat.  5  ft  6  W.  4,  t^.  60,  s.  95,  directing  that 
hn  ibdicttnent  should  be  preferred  agi^iftst  the  inhabitants  of  East 
Goker  for  the  non-repair  of  a  certain  Highway* 

tt  appeared  from  the  applicant's  aftdatit  that,  on  29th  August,  1860, 
he  laid  an  information  before  a  justice  of  the  county,  alleging  that  a 
highway  called  Isles  Lane,  in  the  parish  of  £^dt  Coker,  in  the  said 
county,  extending  fh>m  its  connection  with  the  public  highway  from 
East  Coker  to  Pendomer  to  th^  point  which  connects  it  with  the  high- 
way from  East  Ooker  to  Sutton  Bingham,  Was  out  of  repair,  and  that 
the  parish  of  East  Coker  was  chargeable  with  the  repair ;  that  there- 
upon the  justice  "^issued  a  summons  to  the  surveyor  of  the  said  r»Qg4 
parish,  to  appear  before  the  justices  at  the  next  special  high-  ^ 
way  Sessions  for  that  division  of  the  county,  to  be  holden  on  6th 
September,  1860 ;  that  at  those  Sessions  the  surveyor  appeared  before 
the  three  justices  called  upon  by  the  proposed  rule,  ana,  on  behalf  of 
the  parish  denied  the  duty  or  obligation  to  repair,  on  the  ground  that 
a  previous  indictment  against  the  inhabitants  of  the  parish,  for  the 
non-repair  of  the  same  highway,  had  been  preferred  by  order  of  jus- 
tices, under  stat.  6  &  6  W.  4,  ti.  60,  a.  96,  and  a  Verdict  of  acquittal 
had  been  returned  thereon,  at  the  last  Lent  Assizes  for  the  county. 
That  thereupon  the  applicant  applied  to  the  justices  to  order,  under 
the  96th  section  of  the  said  Act,  an  indictment  to  be  preferred  against 
the  parish ;  which  they  refused  to  da  The  affidavit  fVirther  stated 
that,  at  the  trial  of  the  indictment  tl  thd  L^nt  Assizes,  conclusive 
evidence  was  given  of  the  user  of  the  lane  by  the  public,  as  a  high- 
way, for  the  last  fifty  years  and  upwards,  and  that  a  large  portion  of 
such  highway  had  been  fh>m  time  to  time  repaired  by  the  parish  of 
East  C<^r ;  and  that,  among  oth^  grounds  of  defence,  the  defend- 
ants then  contended  that  a  portion  of  the  highway  was  not  within 
their  parish ;  and  the  jury,  after  being  locked  up  nearly  five  hours, 
gave  a  verdict  of  acquittal,  which  was  against  the  evidence  and  the 
Bomming  up  of  the  presiding  Judge.  There  were  atso  afiidavits  of 
aged  persons,  as  to  the  user  of  the  lane  for  many  years  as  a  highwav : 
and  that  a  great  portion  of  it  bad  been  confessedly  repaired  by  the 
parish  of  East  Coker,  with  bard  materials,  for  a  number  of  years. 

Kinglahe^  Serjt.,  for  his  rule. — The  justices  were  bound  to  order  the 
indictment  to  be  preferred.  Stat.  6  &  6  W.  4,  *c.  50,  s.  95,  r«255 
enacts  "  That  if  on  the  hearing  of  any"  "  summons  respecting  ^ 
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tbe  repair  of  any  highway  the  duty  or  obligation  of  each  repairs  is 
denied  by  the  surveyor  on  behalf  of  the  inhabitants  of  the  parish," 
^  it  shall  then  be  lawful  for  such  justices  and  they  are  hereby  required 
to  direct  a  bill  of  indictment  to  be  preferred"  "  at  the  next  Assizes'* 
"  against  the  inhabitants  of  the  parish"  '*  for  suffering  and  permitting 
the  said  highway  to  be  out  of  repair."  This  enactment  is  imperative, 
and  leaves  the  justices  no  discretion :  Begina  v.  Arnould,  8  E.  &  B. 
550  (E.  C.  L.  B.  vol.  02).  [Hill,  J. — There  is  this  distinction  between 
that  case  and  the  present,  that,  here,  the  road  has  been  found  by  the 
verdict  of  a  jury  not  to  be  a  highwav  repairable  by  the  parish.  I 
think  that  the  justices  are  justified  in  declining  to  make  an  order  if 
they  have  proof  before  them  that  the  parish  is  not  liable.]  The  ver- 
dict was  a  general  one  of  Not  guilty ;  but,  if  it  is  an  answer  to  a  fresh 
indictment,  it  may  be  given  in  evidence  at  the  trial.  [Blackbubn, 
J. — It  appears  from  Begina  tf.  Heapor,  6  Q.  B.  745  (E.  C.  L.  B.  voL 
51),  that  an  indictment  ought  not  to  be  preferred  against  the  parish, 
unless  the  road  is  a  highway.] 

CocKBUBN,  G.  J. — I  am  of  opinion  that  there  should  be  no  rule. 
This  is  an  application  to  us  for  our  summary  interposition,  the  exer- 
cise of  which  is  discretionary,  and  ought  not,  I  think,  to  be  put  in 
force  in  the  present  case.  It  is  clear  that  stat.  5  &  6  W.  4,  c.  50,  &  95, 
requires  the  justices  to  direct  an  indictment  to  be  preferred,  only 
where  the  liability  to  repair  the  road  is  disputed  and  it  has  not  been 
already  determined  by  verdict  that  the  roaa  is  not  a  highway.  It  is 
*2561  ^^^^^^^  *that,  if  this  rule  were  granted,  parishes  might  be  per- 
^  petually  harassed  by  fresh  indictments  for  the  non-repair  of 
roads,  their  liability  to  repair  which  had  already  been  negatived  by 
the  verdict  of  a  jury.  That  would  encourage  a  vexatious  course  df 
proceeding.  Our  refusal  to  grant  this  application  does  not,  ou  the 
other  hand,  preclude  the  applicant  from  preferring  an  indictment 
against  the  parish  at  common  law. 

(WiGHTHAN,  J.,  was  absent.) 

Hill,  J. — I  am  of  the  same  opinion.  Sects.  94  and  95  of  stat  5  & 
6  W.  4,  c.  50,  appl^  only  to  the  case  of  an  admitted  highway.  In 
order  to  found  the  jurisdiction  of  the  justices  to  make  the  order  for 
an  indictment  the  road  must  be  a  highway,  and  it  must  be  out  of 
repair ;  which  latter  fact  the  justices  are  to  ascertain  either  in  person 
or  by  a  surveyor.  Then  comes  the  question  of  the  liability  to  repair. 
If  that  only  is  disputed,  and  the  facts  are  admitted,  the  justices  are  to 
order  an  indictment  to  be  preferred,  but  not  otherwise. 

Blackburn,  J. — Sect.  95  assumes  that  there  is  a  highway,  and  that 
it  is  out  of  repair.  These  two  facts  are  conditions  precedent  to  the 
justices  acting  in  the  matter.  When,  these  facts  have  been  established, 
and  not  before,  the  justices  have.no  discretion  to  refuse  to  direct  an 
indictment  to  be  preferred  against  those  by  whom  the  liability  to 
repair  is  denied.  Bule  refused. 
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Stat.  4  ft  5  W.  4,  c.  76,  s.  84,  enscts,  '*  That  the  parish  to  which  any  poor  person  whose 
settlement  shall  be  in  question  at  the  time  of  granting  relief  |hall  be  admitted  or  Bnally 
adjodged  to  belong  shall  be  chargeable  with  and  liable  to  pay  oie  cost"  "  of  the"  <*  main- 
tenance of  such  poor  person,  and  snch  .cost"  '*  may  be  recoyered  against  such  parish  in 
the  same  manner  as  any  penalties  or  forfeitures  are  by  this  act  recOTcrable :"  prorided 
that  SQcli  pariah  shall  pay  to  the  relieving  parish  such  cost  from  snch  time  only  as  notice 
that  tiie  poor  person  has  become  chargeable  shall  have  been  sent  by  the  relieving  parish  to 
the  perish  of  settlement  By  sect.  79  no  poor  person  is  to  be  removed,  under  an  order 
of  remoral,  until  twenty-one  days  after  written  notice  of  his  being  chargeable  has  been 
sent  by  the  relieying  parish  to  the  parish  of  settlement,  have  elapsed  without  an  appeal  by 
the  latter  parish  against  the  order  of  remoral.  By  sect.  99,  penalties  and  forfeitures  under 
the  Act  are  made  recoyerable  by  information  before  justices  and  their  order  thereon,  no 
time  being  limited  for  laying  the  information. 

Stat.  11  ft  12  Vict.  c.  43,  s.  11,  enacts,  *'  That  in  all  cases  where  no  time  is"  "  specially 
limited  for"  "laying  any"  '* information  in  the  Act"  ''of  Parliament  relating  to  each 
particular  case,"  '*such  information  shall  be  laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such"  '*  information"  "  arose."  ■  By  sect.  35,  '*  Nothing  in  this 
Act  ahell  extend  or  be  construed  to  extend  to  any  warrant  or  order  for  the  remoral  of  any 
poor  person  who"  "  shall  become  chargeable  to  any  parish." 

An  order  baring  been  made  for  the  removal  of  a  female  pauper,  written  notice  of  her 
chargeability  was  sent  by  the  relieving  parish  to  the  parish  of  settlement,  which  did  not 
appeal  against  the  order  of  removal.  At  the  date  of  the  order  the  pauper  was  pregnant, 
though  not  unable  to  bear  removal.  She  so  continued  for  some  months,  and  was  not 
actually  removed  till  after  her  delivery,  and  five  months  after  the  service  of  the  notice  of 
chargeability.  Nearly  six  years  after  her  removal,  the  relieving  parish  laid  an  information 
before  justices  against  the  parish  of  settlement,  for  the  cost  of  her  maintenance  from  the 
Time  of  the  service  of  the  notice  of  chargeability  to  that  of  her  actual  removal :  and  the 
justices  made  an  order  for  the  full  amount. 

On  appeal  by  the  parish  of  settlement  against  this  order :  held,  First,  that  the  relieving 
parish  was  entitled,  under  stat.  4  ft  5  W.  4,  c.  76,  ss.  79,  84,  and  99,  to  the  cost  of  the 
pauper's  maintenance  only  for  the  twenty-one  days  next  after  the  service  of  the  notice  of 
chargeability.  Secondly,  that  the  information  on  which  the  order  was  founded  was  laid 
too  late,  by  reason  of  stat.  11  ft  12  Vict.  c.  43,  s.  11 ;  and  was  not  within  the  exemption 
in  sect.  35. 

Case  stated  under  stat.  20  k  21  Yict.  c.  43. 

At  a  Petty  Sessions  of  the  justices  for  Brighton,  held  on  I5th 
December,  1859,  an  information  came  on  for  hearing,  which  had,  on 
5tfa  December,  1859,  been  laid  by  Samuel  Thorncroft,  the  respondent, 
assistant  overseer  of  the  poor  of  the  parish  of  Brighton,*charging  that 
the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Cullomp- 
ton,  in  the  county  of  Devon,  and  Henry  Hill,  *the  appellant,  r^o^o 
assistant  overseer  of  the  poor  of  the  same  parish,  being  the  ^ 
parish  to  which  one  Elizabeth  Hill  and  her  illegitimate  child,  James 
Hill,  poor  persons,  had  been  adjudged  to  belong,  had  refused  and  still 
did  refuse  to  pay  to  the  directors  and  guardians  and  the  assistant 
overseer  of  the  poor  of  the  parish  of  Brighton  aforesaid,  the  sum  of 
107. 123.  8(21,  being  the  cost  and  expense  of  the  relief  and  maintenance 
of  such  poor  persons  under  an  order  of  two  justices  of  the  peace  for 
the  county  of  Sussex,  dated  6th  October,  1858,  for  the  removal  of  the 
said  Elizabeth  Hill,  and  her  said  child  from  the  said  parish  of 
Brighton  to  the  said  parish  of  CuUompton,  from  the  time  that  notice 
of  such  order  and  of  the  said  poor  persons  having  become  chargeable 
to  the  said  parish  of  Brighton  had  been  sent  by  such  parish  to  the 
said  pariah  of  Cullompton. 

The  facts  of  the  case  proved  before  the  justices  were  as  follows. 

On  6th  October,  1858,  an  order  for  the  removal  of  Elizabeth  Hill 
and  her  illegitimate  child,  James  Hill,  from  the  parish  of  Brighton  to 
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the  parish  of  Cullompton,  was  duly  made  by  two  justices  for  the 
ooanty  of  Sussex.  Ob  I4th  October,  1858,  a  copy  of  the  said  order 
of  removal,  with  notice  of  chitrgeability  nxii  grounds  of  removal,  was 
duly  sent  by  post  by^the  directors  ana  guardians  of  the  poor  d  the 
parish  of  Brighton  to  the  overseers  of  the  parish  of  GullomptOB. 
Elissabeth  Hill  was,  at  the  time  of  the  aaid  order  being  made,  main- 
tained in  the  workhouse  of  Brighton.  She  was  pregnant  at  that  time, 
and  was  delivered  at  the  said  workhouse  on  8a  January^  1854.  By 
reason  of  such  pregnancy  and  delivery,  and  the  deKeate  state  of  her 
health  consequent  thereupon,  she  could  not  be  removed  under  the 
*25dl  *^^^  order  till  9th  March,  1864.  During  all  that  time  she 
^  continued  an  inmate  of  the  workhouse  of  Brighton,  and  daring 
such  time  her  said  child,  James  Hill,  died.  On  9th  March,  1854,  the 
said  order  was  executed  by  the  delivery  of  the  said  Elizabeth  Hill 
and  the  infant  to  which  she  had  given  birth  after  the  making  of  the 
said  order,  with  i^  duplicate  of  the  said  order  and  a  statement  of 
charges  for  maintenance,  to  the  assistant  overseer  of  CuUompton  at 
Cullompton ;  and  the  sum  of  102.  X2«.  Sd.  was  then  demanded  of  %he 
said  assistant  overseer  of  CuUompton  as  due  to  the  parish  of  Brigbton 
for  the  maintenance  of  the  said  paupers,  b^t  was  not  then  paid  and 
has  not  since  been  paid.  The  said  sum  of  lOi.  12«.  Hd.  had  been 
expended  by  the  parish  of  Brighton,  for  the  maintenance  of  the  aaid 
Elizabeth  Hill  ana  her  s^id  child  James  Btill  and  her  said  in&nt,  from 
the  time  when  the  copy  of  the  said  order  of  removal  and  the  notioe 
of  chargeability  and  grounds  of  removal  were  sent  to  the  overseers 
of  Cullompton,  to  the  time  of  the  said  ]Blizabeth  Hill  and  infant  being 
removed  under  the  said  order ;  and  the  sum  of  3  JL 148.  lid,  part  of 
such  sum  of  102.  lis.  Sd,  was  expended  more  than  six  years  b^ore 
the  information  was  laid. 

It  was  objected  on  behalf  of  the  defbndaats ;  First,  that  the  infopma- 
tion  ought  to  have  been  laid  within  six  months  from  the  time  of  the 
said  sum  of  lOZ.  12«.  Sd.  being  demanded,  as  required  by  stat.  11  &  13 
Yict.  c.  48,  s.  11,  and  that  this  waa  not  a  proceeding  excepted  fr<mi 
the  operation  of  that  Act  by  the  85th  section  thereoC  Secondly,  that 
the  order  ought  to  have  been  suspended,  and  notice  of  such  susp^i- 
sion  sent  to  the  overseers  of  Cullompton.  Thirdly,  that  the  moneys 
*2fi01  *®^P^°^®^  more  than  six  years  before  the  information  was 
•^  laid,  were  irrecoverable,  by  reason  of  the  Statute  of  Limita* 
tions. 

The  justices  decided  against  the  defendants,  and  made  an  ordet  for 
the  payment  of  the  101.  lis.  Sd,,  and  the  costs  incurred  b^ore  them. 
The  grounds  of  their  decision  were  that  they  considered  this  proceed- 
ing was,  by  the  85th  section  of  stat  11  &  12  Yict  e.  43,  excepled 
from  the  operation  of  that  statute ;  that  Elizabeth  Hill  was  not  at  the 
time  of  making  the  order  unable  to  travel  from  any  cause  other  than 
her  pregnancy,  which  did  not  afford  legal  ground  tor  the  suspenaioa 
of  the  ^er ;  and  that  the  Statute  ci  Liimtations  waa  no  bar  to  the 
recovery  of  the  moneys  expended  more  than  six  years  previonsly  to 
the  information  being  laia  as  directed  by  stat  4  ft  6  W.  4^  o.  T6f  a. 
84.(a) 

(a)  Hpqnsitiatt  wst  HsM  fitf  He^opiakm  of  tbe  Oonit. 
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IbmUman,  for  tbe  fipp«lkiit(aV^II  b  not  now  ooatende^  fop  the  ap* 
pellapt,  that  the  StatiUe  of  LunitatioDs  was  a  bar  to  the  informatioii. 
The  flrst  and  material  queation  is  whether  the  information  was  not  too 
late^  considering  the  years  which  had  elapsed  since  the  order  of 
remoyal  was  made.  That  it  was  so  is  shown  by  stat  *11  k  12  r^oAi 
Vict  c.  43,  8.  11,  which  enacts  "That  in  all  cases  where  no  ^ 
time  is  already  or  shall  hereafter  be  specially  limited  for  making  anv" 
**  complaint  or  laying  any"  "  information  in  the  Act  or  Acts  of  Parlia- 
ment relating  to  each  particular  casCi  such  complaint  shaU  be  made 
and  such  information  shaU  be  laid  within  six  calendar  months  from 
the  time  when  the  matter  of  such  complaint  or  information  respect- 
ively arose."  That  section  applies  to  the  information  in  the  present 
case.  The  respondent  will  contend  that  it  does  not,  by  reason  of  sect. 
86,  which  enacts  "  That  nothing  in  this  Act  shall  extend  or  be  con- 
strued to  extend  to  any  warrant  or  order  for  the  removal  of  any  poor 
person  who  is  or  shall  become  charseable  to  an^  parish,  township,  or 
place ;''  but  the  operation  of  that  cuiuse  is  limited  to  the  warrant  or 
order  for  removal  itself,  and  does  not  extend  to  a  subsequent  independ- 
ent order  for  the  payment  of  expenses  of  maintenance.  This  is  shown 
clearly  by  the  language  of  the  following  clause  of  the  section,  which, 
as  regards  lunatics,  does  in  terms  exempt  from  the  operation  of  the 
Act  "  complaints  or  orders  made  with  respect "  not  only  to  them  but 
to  "  the  expenses  incurred  for  the  lodging,  maintenance,  medicine, 
olothing  or  care  of"  them.  The  information,  therefore,  was  required, 
by  seot.  11,  to  be  laid  within  six  months  from  the  time  when  the 
matter  of  the  information  arose.  The  reason  for  the. distinction  made 
by  the  Legishiture  betweeu  the  cases  of  common  paupers  and  lunatic 
paupen  is  that,  befoi«  stat.  11  4  12  Yict.  c.  48,  the  expenses  of  the 
maintenance  of  the  former  were  recoverable  under  stat.  4  &  6  W.  4, 
0.  76,  a  99,  by  which  no  time  was  limited  for  the  recovery :  where^ 
those  of  the  maintenance  of  the  latter  were,  by  stat.  8  &  9  Vict. 
*a  126^  ss.  62,  63,  64,  recoverable  only  in  respect  of  the  r«262 
twelve  calendar  months  before  the  date  of  an  or^r.  The  same  ^ 
remark  applies  to  orders  in  bastardy  made  against  putative  fisithers ; 
which  are  also,  by  stat.  11  &  12  Yict  c.  4S,  s.  86,  exempted  from  the 
operation  of  that  Act,  they  being  already  provided  for  by  stat.  7  &  8 
VicL  G.  101,  ss.  2-5.  There  would  be  manifest  injustice  in  holding,  as 
the  respondent  asks  the  Court  to  do,  the  inhabitants  of  a  parish  to  be 
liable  to  pay  the  expenses  of  the  relief  of  a  pauper  nearly  six  years  be- 
fore ;  for  great  part  of  the  inhabitants  must  have  changed  in  the  interval. 
Secondly,  the  order  of  removal  ought  to  have  been  suspended.  The 
facts  material  to  this  point  are  stated  very  obscurely  in  the  case.  Admit- 
ting, however,  that  the  pauper's  pregnancy,  alone,  would  not  have 
amounted  to  sickness  rendering  her  unable  to  travel,  it  appears  from 

(a)  WednesdAT,  NoTember  14th.  Aooordiog  to  the  practice  of  the  Court,  cotmsel  in. 
tupport  of  the  infomiation  would  haTe  bagnn.  The  respondent,  howerer,  had  made  de- 
faalt  In  deliTeriag  to  the  Judge  eoplee  of  tiie  caae  alaled.  The  appellant  had,  conaaqoentlir, 
dBUveredtheai  for  him ;  hot  ai  they  had  neither  been  paid  for,  nor  had  anjd^KMite  been  made 
with  the  Maeter  in  porBnanoe  of  the  16th  practice  rnle  of  Hilary  Term,  1853  (made  appli- 
eelile  by  order  of  the  Jadgea  of  Hichaelmaa  Term,  1857,  to  cases  suted  nnder  stat  SO  4k  Sl 
Tiei.  e.  4S),  the  Conit  ceold  aol  now  hear  eoimsel  ton  the  lespondent ;  bat  ammged  toda 
10  oo  the  naxt  down  ft/pn  day»  on  tht  m^owlsat  eopuf^ying  with  the  mle  in  the  interim. 
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the  case  tbat  sbe  was  also  in  a  delicate  state  of  health,  and  that,;  as  a 
matter  of  fact,  she  could  not  be  removed  during  all  the  time  from  6th 
October,  1858,  to  9th  March,  1864.  From  these  statements  the  infer- 
ence fairly  arises  that  she  was  so  ill  that  it  would  have  been  dangerous 
for  her  to  travel.  If  so,  stat.  85  G.  8,  c.  101,  s.  2,  applies;  which, 
after  reciting  that  poor  persons  are  often  removed  or  passed  to  the 
place  of  their  settlement  during  the  time  of  their  sickness,  to  the 
ffreat  danger  of  their  lives,  enacts  '*That  in  case  any  poor  person  shall 
from  henceforth  be  brought  before  any"  "justices"  "for  the  purpose 
of  being  removed  from  the  place  where  he  or  she  is  inhabiting  or 
sojourning,  by  virtue  of  any  order  or  removal,"  '*  and  it  shall  appear 
to  the  said"  justices  that  such  poor  person  is  unable  to  travel,  by 
reason  of  sickness  or  other  infirmity,  or  that  it  would  be  dangerous  for 

♦2681  ^^^  ^^  ^®^  ®^  ^  ^^'  *^®"  "justices  making  such  'oi^er  of  re- 
^  moval"  "  are  hereby  required  and  authorized  to  suspend  the  ex- 
ecution of  the  same  until  they  are  satisfied  that  it  may  safely  be  executed 
without  danger  to  any  person  who  is  the  subject  thereof:  which  suspen- 
sion of,  and  subsequent  permission  to  execute  the  same,  shall  be  re- 
spectively endorsed  on  the  said  order  of  removal"  "  and  signed  by  such^ 
''justices."  [CocKBURN,  C.  J. — What  is  there  in  the  case,  as  stated, 
to  show  us  that  when  the  application  for  the  order  of  removal  was 
made  it  appeared  to  the  justices  that  the  pauper  was  unable  to  travel  ? 
It  is  consistent  with  the  facts  stated  that  the  sickness,  if  any,  which 
disabled  her  from  travelling,  supervened  after  the  making  of  that 
order.]  The  case  seems  to  find  that  the  inability  to  travel  existed 
when  the  order  was  made.  If  it  did,  the  order  of  removal  ought  to 
have  been  suspended;  and  notice  thereof  given  by  the  respondent  to 
the  appellant,  under  stat.  4  &  5  W.  4,  c.  76,  s.  84,  which  enacts  *•  That 
no  charges  or  expenses  of  relief  or  maintenance  shall  be  recoverable 
under  a  suspended  order  of  removal  unless  notice  of  such  order  of 
removal,  with  a  copv  of  the  same,  and  of  the  examination  upon  which 
such  order  was  made,  shall  have  been  given  within  ten  days  of  such 
order  being  made  to  the  overseers  of  the  poor  of  the  parish  to  whom 
such  order  is  directed."  That  enactment,  however,  it  is  admitted,  is 
not  a  bar  to  the  recovery  of  the  costs  and  expenses  for  which  the 
order  was  made  in  the  present  case :  the  information  for  them  having 
been  founded  on  the  original  order  of  removal. 
♦2641  ^'  Denman  was  now  heard  for  the  respondent.(a) — *To  begin 
•'  with  the  second  point.  The  case  does  not  fall  within  stat.  85 
G.  8,  c.  101,  s.  2 ;  for  the  justices  have  not  found  as  a  fact  that  it 
appeared  to  the  justices  who  made  the  order  of  removal  that  the 
pauper  was  then  unable  to  travel,  by  reason  of  sickness.  All  that  is 
found  is,  that  she  was  then  pregnant ;  but  pregnancy,  per  se,  does  not 
amount  to  sickness :  Begina  v.  Huddersfield,  7  E.  &  B.  794  (£.  C.  L. 
B.  vol.  90).  And  the  statute  does  not  provide  for  the  suspension  of 
an  order  of  removal  upon  a  sickness  supervening  after  it  is  made ;  the 
order  can  be  suspended  only  at  the  time  it  is  made :  Begina  v.  Llanlle- 
chid,  2  E.  &  E.  580  (E.  C.  L.  B.  vol.  105).  The  order  for  the  pay- 
ment  of  the  expenses  of  the  pauper's  maintenance  was  rightly  made 
by  the  justices  under  the  first  clause  of  stat.  4  &  5  W.  4,  c.  76,  s.  84, 

(a)  Sea  note  (a),  p.  S60.  . 
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which  enacts  "  That  the  parish  to  which  anjr  poor  person  whose  set- 
tlement shall  be  in  question  at  the  time  of  granting  relief  shall  be 
admitted  or  finally  adjudged  to  belong  shall  be  chargeable  with  and 
liable  to  pay  the  cost  and  expense  of  the  relief  and  maintenance  of 
such  poor  person,  and  such  cost  and  expense  may  be  recovered  against 
such  parish  in  the  same  manner  as  any  penalties  or  forfeitures  are  by 
this  Act  recoverable :  Provided  always  that  such  parish,  if  not  the 
parish  granting  such  relief,  shall  pay  to  the  parish  by  which  such  re- 
lief shall  be  granted  the  cost  and  expense  of  such  relief  and  main- 
tenance from  such  time  only  as  notice  of  such  poor  person  having 
become  chargeable  shall  have  been  sent  by  such  relieving  parish  to 
the  parish  to  which  such  poor  person  shall  be  so  admitted  or  finally 
adjudged  to  belong."  Under  this  section  the  appellant's  parish  was 
clearly  liable  to  the  expenses  of  the  pauper's  maintenance  irom 
*14th  October,  1853,  on  wnich  day  notice  of  her  having  become  r«o^ 
chargeable  was  sent  to  the  overseers  by  post ;  a  mode  of  ser-  ^ 
vice  expressly  sanctioned  by  sect.  79.  [Hill,  J. — Sect.  84  must  be 
construed  as  giving  to  the  relieving  parish  the  costs  of  the  pauper's 
maintenance  for  such  period  only  as  the  settlement  shall  be  in  ques- 
tion. By  sect.  79  that  period  may  be  either  twenty-one  days  after  the 
receipt  by  the  parish  of  settlement  of  notice  of  the  pauper's  charge- 
ability  and  of  the  order  of  removal;  or  a  period  shorter  or  longer, 
according  as  the  parish  of  settlement,  before  the  twenty-one  days 
expire,  submits  to  or  gives  notice  of  appeal  against  the  order.  In 
the  present  case,  the  period  was  the  twenty-one  days.  How,  then, 
can  the  respondent  be  entitled  to  an  order  for  expenses  accrued  since 
they  expired  ?]  Sect.  84  puts  no  limit  upon  the  amount  of  expenses 
recoverable.  It  cannot  have  been  intended  that,  in  every  case  like 
the  present,  the  relieving  parish  should  remove  the  pauper  within  the 
twenty -one  days,  no  matter  what  the  state  of  the  pauper's  health  may 
be,  on  pain  of  having  to  be  at  the  cost  of  his  maintenance  during  the 
time  of  any  further  delay.  [Cockburn,  C.  J. — If  your  argument  is 
well  founded,  the  relieving  parish  might  keep  the  pauper  for  twenty 
years  and  charge  the  parish  of  settlement  with  the  expense.]  Such 
an  abuse  would  not  be  warranted  by  the  Act.  Stat.  4  &  5  W.  4,  c. 
76,  s.  84,  is  an  enactment  independent  of  st^t.  85  G.  8,  c.  lOl,  s.  2.  In 
re  The  Overseers  of  Chedgrave,  20  L.  J.  N.  S.  M.  C.  29.  The  later 
statute  provides  a  remedy  cumulative  upon  that  given  by  the  earlier ; 
and  was  intended  to  meet  the  case  where  the  pauper's  sickness  super- 
venes after  the  order  of  removal,  though  *not  apparent  atthe  time  r«9gg 
the  order  is  made.  [Cockbubn,  C.  J.— Sect.  84  of  stat.  4  &  5  W.  *■ 
4,  C.76,  must  be  read  in  connection  with  the  previous^seetionsy  beginning 
with  sect  79 ;  and,  so  read,  must  receive  the  construction  whix^  my  bro* 
ther  Hill  has  pointed  out.]  At  all  events,  even  if  the  Court  adopt  that 
coDstmction,  the  respondent  was  entitled  to  an  order  for  the  costs  of  the 
pauper's  maintenance  for  the  twenty -one  days  next  after  the  notice  of 
chargeability  was  sent ;  unless  the  information  was  too  late,  by  reason 
of  Stat.  11  &  12  Vict  c.  48,  s.  11.  But,  lastly,  the  justices  were  right 
Id  holding  that  that  section  did  not  apply  to  the  case ;  seeing  that 
sect  85  exempts  from  the  operation  of  the  Act  any  warvant  or  order 
for  the  removal  of  a  pauper.  The  costs  of  the  relief  and  maintenance 
of  a  pauper,  pending  removal,  are  closely  connected  with  and  incident 
X.  4  B.,  VOL.  m. — 11 
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to  the  order  of  removal  [HiLiip  J«--Sect  85  is  silent  about  mattefs 
oonnected  with  or  incident  to  an  order  of  removal.]  The  words  ''ord^ 
of  removal"  are  anfficient  to  inclnde  all  such  matters.  The  "  oom* 
plaints  upon  which"  ''justices"  ''may  make  an  order  for  the  paymenl 
of  money,"  mentioned  in  sect.  8,  cannot  have  been  meant  to  indudt 
complaints  founded  upon  an  order  of  removal;  otherwise  sect.  85 
would  be  practically  reduced  to  a  nullity.  [Hill,  J.-^By  stat.  4  &  5 
W.  4  c,  76,  s.  84,  the  cost  and  expense  of  the  pauper's  relief  and 
maintenance  are  made  recoverable  "  in  the  same  manner  as  any  pen* 
alties  or  forfeitures  are  by  this  Act  recoverable ; "  that  is,  by  sect.  99, 
by  an  order  of  Justices  znade  on  a  distinct  informationi  and  enforce- 
able by  distreas.] 

TomKnsan,  in  reply,  was  stopped. 
^2671  *GocKBUBK,  C.  J.-^As  to  the  first  question,  it  appears  lo  me 
-^  that  Stat.  4  4c  6  W.  4,  c.  76,  s.  84,  does  not  entitle  the  parisb  of 
Brighton  to  any  further  costs  of  the  pauper's  maintenance  beyond 
those  incurred  during  the  twenty-one  aays  next  following  the  notice 
of  chargeability  given  to  the  parish  of  Collumpton.  It  appears  dear 
that  this  section  was  intended  to  apply,  only,  to  the  expenses  incurred 
by  the  relieving  parish  during  the  period  given  by  previous  sections 
to  the  parish  of  settlement,  in  which  to  consider  whether  to  submit  to 
or  appeal  against  the  order  of  removal.  Sect  79  having  provided 
that  a  pauper  should  not  be  removable,  in  a  case  where  no  appeal  was 
brought,  until  twenty-one  days  after  the  receipt  by  the  parish  of  set- 
tlement of  the  notice  of  chargeability ;  or,  if  an  appeal  was  broaght, 
until  the  appeal  was  finally  aetermined ;  sect.  84  fixes  the  pariali  of 
settlement  with  the  costs  of  the  pauper's  relief  and  maintenance  dur- 
ing this  suspension  of  removal.  But  that  section  appears  to  make  no 
provision  for  a  case  in  which,  sickness  of  the  pauper  superveniDg 
after  the  making  of  the  order  of  removal,  it  becomes  dangerous  or 
unadvisable  to  remove  him  at  the  expiration  of  the  twenty-one  days. 
Upon  the  authorities  it  is  clear  that  an  order  of  removal  can  be  sus- 
pended only  at  the  time  it  is  made,  and  if  the  justices  who  make  it 
are  at  that  time  satisfied  that  the  pauper  is  then  in  an  unfit  state  for 
removal.  The  omission  by  the  Legislature  to  give  the  justices  a  like 
power  in  the  event  of  sickness,  causing  inability  to  bear  removal, 
afterwards  supervening,  may  very  possibly  form  good  ground  for  a 
remedial  Act  of  Parliament;  but  cannot  be  cured  by  us.  The  parish 
of  Brighton  would  therefore  be  entitled  to  no  more  than  the  twenty- 
*2681  ^^^  ^^2^'  expenses.  These  they  might  have  'recovered  but  for 
•  ^  J  the  diffioultv  presented  by  stat.  11  k  12  Vict,  c,  43,  &  11 ;  and 
this  brings  me  to  the  second  point  in  the  case.  That  section  imposes 
six  calendar  months  from  the  time  when  the  matter  of  a  complaint  or 
information  arises,  as  the  period  of  limitation  within  which  a  com- 
plaint or  information,  not  theretofore  restricted  as  to  time,  must  be 
made.  It  is  admitted  that  the  information  in  the  present  oase  fell 
within  the  operation  of  this  enactment  unless  it  is  exempted  there- 
from by  sect.  85  of  the  same  statute;  and  I  think  that  it  is  not  bo. 
Sect.  86  is  in  terms  limited  to  '*  any  warrant  or  order  for  the  removal 
of  any  poor  person  "  In  the  oase  before  us,  the  order  of  justices  is 
neither  a  warrant  nor  an  order  for  removal,  but  simply  an  order 
foir  the  piorment  of  oosts  and  expenses  eonsequeni  upon  an  order  of 
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TemoTal ;  nor  does  it  fidrl j  eonie  within  what  may  be  supposed  to 
have  been  the  intention  of  the  L^slatnre  in  enacting  the  exemption 
in  question.  There  was  good  reason  for  not  restricting  unduly  the 
time  for  removing  a  pauper ;  but  the  question  of  costs  stands  on  a 
very  diiferent  footing.  A  parish  is  a  fluctuating  community ;  and  it 
would  have  been  hi^ly  inexpedient,  not  to  say  unjust,  to  saddle  one 
set  of  inhabitants  with  costs  chargeable  upon  their  predecessors. 
Apart,  however,  from  considerations  of  that  nature,  suffice  it  to  say 
that  the  order  before  us  is  not  a  "warrant  or  order  for  the  removal 
of  any  poor  person''  within  the  meaning  of  stat.  11  &  12  Yict  c  4S, 
&  S6«  The  argument  for  the  respondent  fails^  therefore,  upon  both 
grounds; 

(WiGHTMAif,  J.,  was  absent) 

HiLL>,  J. — I  am  of  the  same  opinion.  This  was  an  *applioa-  r^oAo 
tion  to  justices  by  Brighton  against  CoUumpton,  for  an  order  ^ 
for  the  costs  of  the  maintenance  of  a  pauper  removed  from  the  former 
to  the  latter.  The  information  was  laid  under  stat.  4  &  6  W.  4,  c.  76, 
8.  84,  and  the  whole  amount  of  the  costs  incurred  in  the  pauper's 
maintenance,  from  14th  October,  1853,  the  date  on  which  the  notice 
of  chargeability  was  served  on  CoUumpton,  to  9th  March,  1854,  the 
date  of  her  actual  removal,  were  claimed  as  recoverable.  In  order  to 
ascertain  how  far  stat.  11  k  12  Yict.  a  48,  s.  11,  affects  the  right  of 
Brighton  to  recover  these  costs,  it  is  important  to  consider  the  provi- 
sions of  the  statute  of  W.  4.  Sect.  84  of  that  Act  enacts  that  the 
costs  in  question  shall  be  recoverable  '*  in  the  same  manner  as  any 
penalties  or  forfeitures  are  by  this  Act  recoverable ;"  that  is,  as  appears 
from  sect.  99,  by  order  of  justices  made  on  a  distinct  information  in 
that  behalf.  The  costs  are  therdbre  recoverable  by  proceedings  con- 
sequent upon,  not  under,  the  original  order  of  removal.  But  stat.  11 
&  12  Yict.  c.  48,  s.  11,  expressly  enacts  that  in  all  cases  (and  the  pre- 
sent is  one)  where  no  time  is  specially  limited  for  laying  an  information 
in  the  Act  relating  to  the  particular  case,  "such  information  shall  be 
laid  within  six  calendar  mouths  from  the  time  when  the  matter  of 
such"  "information"  "arose."  The  present  information  not  having 
been  laid  till  upwards  of  six  calendar  months  after  the  matter  of  it 
arose,  was  clearly,  therefore,  too  late,  unless  it  falls  within  the  exemp> 
tion  created  by  sect.  85  in  favour  of  "  any  warrant  or  order  for  the 
i^moval  of  any  poor  person."  But,  as  I  have  already  said,  this 
information  forms  no  part  of  the  warrant  or  order  for  removal,  but  is 
a  step  subsequent  to  and  wholly  distinct  from  it.  I  may  also  observe 
that  sect.  85  is  satisfied  by  ^supposing  it  to  enact  merely  that  r«270 
none  of  the  forms  given  in  the  schedule  to  the  Act,  and  which,  *- 
by  sect.  82,  are  to  be  deemed  good,  valid  and  sufficient  in  law,  shall 
be  applicable  to  a  warrant  or  order  of  removal.  It  does  not  exempt 
fh>m  the  operation  of  the  Act  an  information  of  the  present  descrip- 
tion, any  more  than  any  other  proceeding.  I  think,  therefore,  that 
the  limitation  clause  clearly  applies,  and  that  the  justices  had  no 
jurisdiction  to  make  any  order  at  aU.  Upon  the  other  point,  I 
entirely  concur  in  all  that  the  Lord  Chief  Justice  has  said,  and  agree 
with  him  that,  if  the  limitation  clause  had  not  applied,  no  further 
costs  of  the  pauper's  maintenaooe  ooold  have  been  recovered  by  the 
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'relieving  parisli  tban  those  incurred  during  the  twenty-one  days  next 
following  the  service  by  them  of  the  notice  of  chargeability. 

Blackbubn,  J. — I  am  of  the  same  opinion  on  both  points.  Stat 
11  &  12  Vict.  o.  48,  applies  generally^  to  all  proceedings  by  way  of 
information  or  complaint  beiore  justices.  Sect.  85  exempts  certain 
matters  from  the  operation  of  these  general  provisions,  orders  of 
removal  amongst  them :  but  this  ex-emption  evidently  applies  to  such 
orders  themselves,  only,  not  to  proceedings  taken  in  consequence  of 
them.  Now  an  order  for  the  costs  of  the  maintenance  of  a  paaper, 
made  consequently  to  an  order  of  removal,  is  no  part  of  the  order  of 
removal.  Stat.  4  &  5  W.  4,  c.  76,  s.  84,  taken  in  conjunction  with 
sect  99,  enacts  that  these  costs  shall  be  recoverable  by  a  distinct  and 
independent  information  and  order  of  justices  made  thereupon.  No 
^imitation  of  time  being  fixed  by  that  Act,  for  laying  the  information, 
the  case  clearly  falls  within  the  very  words  of  stat  11  &  12  Vict  c. 
^2711  ^^'  s.  11,  and  is  not  within  the  benefit  ^of  sect  85.  And, 
.  ^  independently  of  the  provisions  of  the  later  statute,  it  seems 
only  reasonable  that  a  parish  should  not  be  liable  to  have  such  claims 
raked  up  against  it  at  any  distance  of  time.  Upon  the  other  point,  I 
entirely  agree  with  the  opinion  of  the  Lord  Chief  Justice,  and  with 
the  reasons  which  he  has  given  for  it. 

Order  quashed,  without  costs. 


'  The  QUEEN  v.  BODKIN  and  Others,  Justices  of  MIDDLESEX. 

Nov.  19. 

Bj  The  Nnbances  RemoTal  Act  for  England,  1855,  18  ft  19  VicC.  c.  ISl,  s.  82,  when- 
erer  any  drain  used  for  the  conyejanoe  of  sewage  from  any  house,  buildings,  or  premises, 
is  a  nuisance,  and  cannot,  in  the  opinion  of  the  Local  Authority,  be  rendered  innocaous 
without  the  laying  down  of  a  sewer,  the  Local  Authority  are  empowered  and  required  to 
lay  down  such  sewer,  and  are  authoriied  and  empowered  to  assess  eyery  house,  building, 
or  premises  using  the  same,  to  such  payment  as  Uiey  shall  think  just  and  reasonable. 

Under  this  Act  the  parish  of  H.  was,  in  the  first  instance,  dirided  into  four  districts. 
The  Local  Authority,  in  1855,  constructed  a  sewer  in  one  of  these,  in  order  to  render  s 
nuisance  there  innocuous  ;  B.'s  house,  situated  there,  was  assessed  to  the  expense  of  the 
construction  ;  and  B.  paid  an  agreed  composition  on  the  assessment.  In  1856  the  Loc^ 
Authority  constructed  another  sewer  in  a  second  district,  in  order  to  render  a  nuisance  in 
that  district  innocuous.  These  two  sewers  brought  down  the  sewage  from  the  two  districts 
into  a  third,  in  such  quantities  as  to  greatly  increase  a  pre-existing  nuisance  there ;  in 
order  to  render  which  innocuous,  the  Local  Authority,  in  1859,  constructed  a  further  sewer, 
running  through  the  third  and  fourth  districts,  and,  upon  its  completion,  resoWed  that  the 
drainage  of  all  four  districts  should  form  one  system,  the  total  costs  of  the  different  works 
be  ascertained,  and  the  houses,  &c.,  through  all  four  districts,  using  the  sewers,  be  equsllr 
assessed  towards  the  expenses  incurred. 

Held  that  B.'s  house,  above  mentioned,  was  liable  to  be  re-assessed  to  such  expenses  m 
a  house  "  using"  the  whole  sewerage  system,  within  the  meaning  of  sect.  22. 

HoNTHAN  had  obtained  a  rule,  calling  upon  three  of  the  justices 
of  Middlesex  and  Thomas  Beall  to  show  cause  why  the  said  justices 
should  not. issue  their  warrant  to  levy  by  distress  and  sale  of  the 
goods  of  the  said  Thomas  Beall  the  sum  assessed  upon  him  in  respect 
of  a  house  and  premises  owned  and  occupied  by  him  in  or  near  May- 
nard  Street,  in  tne  parish  of  Hornsey,  in  the  said  county,  by  the  Local 
Authority  in  the  said  parish  for  executing  the.Nuisanc<3s  Kemoval  Act 
*2721  ^^^  England,  *1855,  by  an  assessment,  dated  19th  December, 
-*  1869,  upon  all  houses,  buildings,  and  premises  in  the  village 
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of  Hornsey  and  Crouch  End,' in 'the  said  connty,  using,  for  the  pur- 
poses mentioned  in  the  said  Act,  the  sewers,  drains,  &c.,  constructed 
by  the  said  Local  Authority. 

It  appeared  from  the  affidavits  on  which  the  rule  was  obtained  that, 
for  the  purposes  of  drainage  under  the  Nuisances  Bemoval  Act  for 
England,  1865,  the  parish  of  Hornsey  had  been  divided  into  four 
districts :  Hornsey  Village  District,  Muswell  Hill  District,  Crouch  End 
District,  and  Maynard  Street  District ;  in  the  last  of  which  the  house 
and  premises  of  Thomas  Beall  were  situate.  In  the  year  1855  certain 
drainage  works  were  executed  by  the  Local  Authority  in  that  district, 
for  the  conveyance  of  the  sewiage,  &c.,  from  that  district,  and  in  order 
to  render  innocuous  a  certain  ditch  used  for  the  conveyance  of  sewage. 
The  houses  and  premises  in  the  district  were  assessed,  and  Beall  was 
charged  with  the  annual  payment  of  l&s.  The  Local  Authority 
resolved  that  the  assessment  of  houses, '&c.,  in  the  district  might  be 
redeemed  by  the  payment  within  a  certain  time  of  four  annual  pay- 
ments. Accordingly,  and  in  pursuance  of  such  resolution,  Beall  paid 
a  sum  of  SI,,  and  also  a  further  sum  of  42.,  in  respect  of  houses  and 
premises  for  which  he  had  been  charged ;  and  he  received  a  receipt 
for  that  amount  ''in  full  discharge  and  acquittance  of  all  sums  and 
payments  charged  and  assessed,  and  at  any  time  payable  for  and  in 
respect  of  the  said  premises,  under  the  order  of  assessment  made  on 
17th  December,  1855."  During  the  year  1856,  the  said  Local  Au» 
thority,  under  the  powers  given  by  the  said  Act,  constructed  another 
sewer  or  drain  at  or  near  Muswell  Hill ;  which,  in  the  opinion  of  the 
said  Local  ^Authority,  was  necessary  to  render  innocuous  a  r^o^q 
certain  ditch  or  watercourse  at  or  near  Muswell  Hill,  for  the  I-  ^'^ 
conveyance  of  water,  filth,  &c.,  and  which  was  a  nuisance.  The  houses 
using  this  sewer  or  drain  were  assessed  to  defray  the  expense  thereof. 
These  sewers,  constructed  in  the  Muswell  Hill  and  Maynard  Street 
Districts,  resulted  in  greatly  increasing  a  nuisance  which  before  ex* 
isted  in  the  village  of  Hornsey ;  inasmuch  as  the  sewage,  in  greater 
quantities,  was  brought  down  from  the  two  former  districts  to  the 
open  ditches  in  the  village ;  and,  to  remove  such  nuisances,  works  on 
a  larger  scale  became  necessary.  In  the  year  1859  divers  drains  and 
watercourses  in  the  Crouch  End  District  and  in  the  village  of  Hornsey, 
U:«ed  for  the  conveyance  of  water,  filth,  &c.,  became  and  were  nuisances, 
and  could  not,  in  the  opinion  of  the  Local  Authority,  be  made  inno- 
cuous without  the  laying  down  of  a  sewer  and  other  structures  along 
the  same ;  and  thereupon  the  said  Local  Authority  did  lay  down  a 
sewer  at  the  village  of  Hornsey  and  at  Crouch  End,  and  on  the  com- 
pletion thereof  it  was  resolved  by  the  said  Local  Authority  that  the 
drainage  of  Maynard  Street,  Muswell  Hill,  and  Crouch  End,  and  in 
the  village  of  Hornsey,  should  be  considered  as  one  system ;  that  the 
total  cost  of  the  difierent  works  should  be  ascertained ;  and  that  all 
persons  using,  for  the  purposes  mentioned  in  the  said  Act,  the  sewers, 
drains,  &c.,  should  be  assessed  at  an  equal  rate  towards  the  expenses 
incurred.  Accordingly,  all  the  houses,  buildings,  and  premises  in  all 
the  four  districts,  which  were  alleged  to  use,  tor  the  purposes  men* 
tioned  in  the  Act,  the  sewers,  drains,  &C;,  were  assessea  by  an  assessi* 
ment  dated  i9th  December,  1859.  Among  others,  the  said  r«o74 
Thomas  Beall  was  assedsed,  and,  as  he  refused  to  *pay,  he  wap  L  ^'^ 
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sammoiied  before  the  justices  named  in  the  role,  who,  after  hearing 
the  evidenoe,  refused  to  grant  a  distress  warrant.  There  were  counter 
affidavits  as  to  whether  Beall  did  or  did  not  use  the  new  sewer  or  drain 
made  in  1859,  he  swearing  that  he  did  not»  and  the  surveyors  for 
the  Local  Authority  swearing  that  he  did.  It  appeared,  however, 
that  the  village  of  Momsey  was  situated  on  a  lower  level  than  Mua- 
well  Hill  and  Maynard  Street,  and  that  the  waters,  &C.,  from  the  two 
latter  districts  ran  down  towards  the  village. 

Jfcntagu  Smith  and  Aspland  now  showed  cause. — ^The  Local  Au- 
thority exceeded  their  powers  in  assessing  Mr.  Beall  in  December, 
1869.  The  Nuisances  Bemoval  Act  for  England,  1855, 18  k  19  Vict, 
c.  121,  s.  22,  enacts  that  "  Whenever  any  ditch,  gutter,  drain,  or  water- 
course used  or  partly  used  for  the  conveyance  of  any  water,  filth, 
sewage,  or  other  matter  from  any  house,  buildings,  or  premises,  is^a 
nuisance  within  the  meaning  of  this  Act,  and  cannot,  in  the  opinion 
of  the  Local  Authority,  be  rendered  innocuous,  without  the  laying 
^>wn  of  a  sewer,  or  of  some  other  structure  along  the  same  or  part 
thereof,  or  instead  thereof,  such  Local  Authority  shall  and  they  are 
hereby  required  to  lay  down  such  sewer  or  other  structure,  and  to 
keep  the  same  in  good  and  serviceable  repair;"  "and  such  Local 
Authority  are  hereby  authorized*  and  empowered  to  assess  every 
house,  building,  or  premises  then  or  at  any  time  thereafter  using,  for 
the  purposes  aforesaid,  the  said  ditch,  gutter,  drain,  watercourse, 
sewer,  or  other  structure,  to  such  payment''  "as  they  shall  think  just 
and  reasonable."  It  appears  from  the  affidavits  that  Mr.  Beall's  house 
and  premises,  in  respect  of  which  it  is  now  sought  to  assess  him,  are 
*2751  *B^^^^^  ^°  Maynard  Street  District ;  that  the  nuisance  in  that 
'  ^  district  was  rendered  innocuous  by  the  Local  Authority  in  the 
year  1855 ;  and  that  Mr.  Beall  was  then  assessed  to  and  compounded 
for  his  share  of  the  expense  of  the  drainage  works  necessary  for  that 
purpose.  The  power  of  the  Local  Authority  to  assess  him,  under 
sect  22,  was  therefore  fully  exercised  in  1855 ;  and  he  is  not  liable  to 
assessment  in  respect  of  the  cost  of  drainage  works  made  four  years 
afterwards  in  an  entirely  distinct  district.  [Cockbubn,  C.  J. — The 
Local  Authority  having  resolved  that  the  drainage  of  all  the  districts 
shall  be  considered  as  one  system,  what  is  there  to  prevent  the  assess- 
ment of  all  houses  using  that  system  for  drainage  purposes  ?]  Houses 
situate  in  Maynard  Street  District  cannot  be  said  to  use  the  system, 
inasmuch  as  the  drainage  of  that  district  was  completed  before  the 
system  was  formed  and  the  drainage  works  in  the  other  districts  exe- 
cuted. In  Regina  v.  Tatham,  8  E.  &  B.  915  (E.  C.  L.  K  vol.  92),  this 
Court  held  that  the  Local  Authority  has  no  power,  under  sect.  22,  to 
assess  property  beyond  the  limits  of  their  local  jurisdiction*  The 
question  whether  houses  situate  within  the  jurisdiction  could  be  said 
to  use  a  sewer  beyond  its  limits  was  mooted  but  not  decided.  Lord 
Campbell,  C.  J.,  however,  appears  to  have  thought  that  they  could  not, 
inasmuch  as  they  derived  no  benefit  from  the  sewer.  He  said  "  I  have 
great  doubts  wliether  it  is  made  out  that  these  houses  used  the  sewer 
within  the  meaning  of  the  section.  The  sewage  from  them  flowed  to 
an  open  ditch,  where  it  was  a  nuisance,  but  no  nuisance  to  them. 
That  ditch  is  now  covered  up,  and  the  sewage  flows  through  it  as  it 
formerly  did.    I  do  not  see  how  the  situation  of  these  houses  is  im- 
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proTed  at  all ;  and  if  they  ate  to  be  oonsidered  as  using  the  r^oiyg 
^GOTered  ditoh,  the  argament  might  go  to  make  property  nable  1-  ^' ^ 
for  the  expense  of  covering  in  an  open  ditch  many  miles  distant.''  So, 
in  the  present  case,  the  nuisance  which  made  the  construction  of  the 
aewers  necessary,  in  1859,  was  no  nuisance  to  the  houses  in  Maynard 
Street  District  ^'Innocuous,"  in  sect.  22,  must  mean  innocuous  to 
the  houses  using  the  ditch,  gutter,  drain,  or  watercourse  which  is  a 
nuisance.  [Cockbubn,  C.  J. — The  whole  question  turns  upon  the 
meaning  of  the  word  "  using.''  I  strongly  incline  to  think  that  every 
one  uses  a  drain,  the  sewage  from  whose  house  communicates  with  it. 
The  only  restriction  upon  the  power  of  the  Local  Authority  to  assess  is 
that  established  by  Begina  v.  Tatham,  8  £.  &  B.  915  (E.  C.  L.  B.  vol. 
92),  namely,  that  they  cannot  assess  property  out  of  their  district 
But  there  is  nothing  in  the  Act  to  prevent  them  from  constitutii^ 
BCTefal  districts  into  one  agopregate  district,  and  assessing  all  property 
which  uses  the  drainage  within  that  district.]  Four  separate  and  dis- 
tinct districts  having  baen  first  constituted,  houses  in  any  one  of  them, 
which  have  been  assessed  there  and  derive  no  benefit  from  the  sewers 
in  the  others,  ought  not  to  be  re-assessed  in  respect  of  those  sewers. 
[CocKBUBN,  C.  J. — The  ease  appears  to  me  to  fall  exactly  within  the 
uo^uage  of  sect  22;  and  such  a  construction  is  clearly  just  and 
equitable.] 

Honyman  was  not  Called  upon  to  argue  in  support  of  the  rule. 

Per  Ci7aiAM.(a) — The  rule  must  be  made  absolute. 

Bule  absolute. 

(a)  Coekburn,  C.  J#,  HiU  and  BUwklmnf  Ji«    Wigilmtii,  J.,  wu  absent. 


*Tfae  QUEEN  «.  QOSSE  and  Another,  Justices  of  SUBBEY.  ^^^^^ 

Nov.  19.  L  ^^^ 

BjT  the  Nabauces  BemoTal  Act  for  England,  1855,  18  &  19  Vict.  o.  181,  s.  22,  when- 
ever any  drain  nsed  for  tbe  conyejance  of  sewage  from  any  honse,  boildings,  or  premisesy 
m  a  Boiaance,  and  eannoC,  in  the  Ofrinion  of  the  Local  Aathority,  be  rendered  innoenona 
withonl  the  laying  down  of  a  aewer,  the  Loeal  Awthority  are  empowered  and  required  to 
lay  down  snch  sewer,  and  are  authorixed  and  empowered  to  assess  erery  house,  buUdingi 
or  premises  osing  the  same,  to  sueh  payment  as  they  shall  think  just  and  reasonable.  By 
aecL  3,  in  a  place  whore  a  nnisanoes  remoral  committee  constitQles  the  Local  Authority, 
the  snrreyors  of  highways  for  the  time  being  of  sneh  plaee  are  made  ex  officio  members  of 
the  eommictee.  And  by  sect.  7,  *'  all  charges  and  expenses  incurred  by  the  Local  Autho- 
rity in  executing  this  Act,  and  not  reoorered  as  by  ^is  Act  prorided,  may  be  defrayed''  in 
saeh  a  place  "  out  of  highway  rates,  or  any  fVmd  applicable  in  aid  or  in  lien  thereof." 

A  nnisanoes  remoyal  committee  haying,  under  sect.  22,  laid  down  a  sewer  to  render 
innocnons  a  drain  constructed  before  the  passing  of  the  Act  by  the  then  suryeyors  of  high- 
ways :  Held,  that  whether  or  not  by  reason  of  sect.  7  the  highway  rates  were  arailable  aa 
an  aoxiliary  fVind  towards  defraying  the  expenses  thus  incurred,  the  committee  were  bound, 
before  resorting  to  that  fimd,  to  assess  in  the  first  instance,  under  sect.  22,  the  houses, 
buildings,  and  premises  using  the  sewer. 

An  order  of  justices  not  warranted  by  the  proyisiona  of  an  Act  of  Parliament,  may  bo 
remoyed  into  taia  Court  by  certiorarfy  though  the  Act  contains  a  section  taking  away  the 


Badelst  had  obtained  a  rule  calling  upon  Henry  Gosse  and  Bobert 
Carter,  Esquires,  two  justices  of  Surrey,  to  show  cause  why  a  certio- 
rari should  not  issue  to  remove  into  this  Court,  an  order,  under  their 
handa  and  seals,  for  the  (payment  by  the  surveyors  of  highways  for 
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the  parisli  of  Ewell  of  the  sum  of  602Z.  45.  Sd,,  being  the  amoant 
alleged  to  have  been  expended  for  sewers  and  structural  works  done 
by  the  Local  Authority,  under  The  Nuisances  Bemoval  Act  for 
England,  1855. 

The  rule  was  moved  on  behalf  of  William  Hobman,  a  landowner 
and  ratepayer  in  the  parish  of  Ewell ;  and  the  following  facts  appeared 
from  the  affidavits.  In  the  year  1867,  a  nuisances  removal  committee 
was  constituted  under  the  provisions  of  the  Act.  Before  the  com- 
*2781  "^^^^^  ^^  appointed,  there  was  a  drain  or  sewer  ^extending 
■'  through  part  of  the  village  of  Ewell,  for  more  than  850  yards, 
into  a  brook  running  nearly  at  right  angles  to  it;  and  such  drain  had 
been  used  for  carrying  off  the  sewage  and  refuse  water  from  the 
houses  on  the  west  side  of  the  street  in  Ewell.  The  then  surveyor  of 
highways  had  enlarged  this  drain,  so  as  to  carry  off  the  sewage  from 
divers  of  the  houses  on  both  sides  of  the  street.  The  brook  into 
which  the  drain  discharged  itself,  after  receiving  the  water  therefrom, 
ran  through  a  public  horse  pond  or  watering  place,  much  used  by 
farmers  and  others  in  the  neighbourhood.  The  water  of  the  brook 
was  also  used  by  the  inhabitants  of  the  village  for  domestic  purposes. 
In  the  year  1859,  the  committee,  in  consequence  of  numerous  com- 
plaints being  made,  determined  to  make  a  new  sewer ;  and  accordingly 
they  did  make  a  netv  one,  running  alongside  of  and  connected  with 
the  old  sewer,  which  had  been  made  by  the  surveyor  of  highways; 
and  also  continued  the  two  together  more  than  1000  yards  beyond  the 
point  at  which  the  old  sewer  ended.  By  means  of  side  drains  a  large 
number  of  houses  were  enabled  to  discharge  their  refuse  into  the 
improved  sewer,  and  the  inhabitants  derived  great  benefit  therefrom ; 
but  William  Hobman  did  not  participate  in  that  benefit,  inasmuch  as 
his  property  was  as  much  as  a  mile  distant.  The  persons  who  used 
the  side  drains  paid  for  the  making  of  them. 

On  16th  May,  1860,  an  application  was  made  to  the  two  justices 
for  an  order  upon  the  surveyors  of  highwavs,  for  the  payment  of  the 
sum  of  5022.  is.  Sd,,  expended  by  the  said  committee.  It  appeared 
that  the  surveyors  had  that  amount  in  their  hands,  ready  to  oe  paid. 
*2791  ^^  assessment  of  the  houses  or  buildings  using  the  sewers 
^  *had  been  made ;  and  the  committee  alleged  they  were  entitled 
to  get  the  amount  from  the  surveyors  of  highways,  in  consequence  of 
the  expenditure  having  been  incurred  for  the  public  benefit  and 
advantage.    The  two  justices  made  the  order. 

Oarth  now  showed  cause. — The  order  was  rightly  made.  By  The 
Nuisances  Removal  Act  for  England,  1855,  18  &  19  Yict.  a  121,  s.  8, 
the  surveyors  of  highways  are  made  ex  officio  members  of  the  nui- 
sances removal  committee ;  it  appears,  moreover,  from  the  affidavits, 
that  before  the  Act  was  passed  the  former  surveyors  of  highways  for 
Ewell  had  taken  to  and  enlarged  the  drain  which  has  been  turned 
into  an  improved  sewer  by  the  committee ;  and  that  the  present  sur- 
veyors have  funds  in  hand  sufficient  to  satisfy  the  committee  the 
expenses  of  the  improvement.  All  these  circumstances  show  that  it 
is  right  and  proper  that  the  surveyors  should  be  called  upon  to  make 
this  payment.  Sect.  7  of  the  Act  enacts  that  '*  All  charges  and  ex- 
penses incurred  bv  the  Local  Authority  in  executing  this  Act,  and 
not  recovered  as  oy  this  Act  provided,  may  be  defrayed'^  "  out  of 
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highway  rates,  or  any  fund  applicable  in  aid  or  in  lieu  thereof,  where 
the  Local  Aathority  is  a  highway  board,  or  a  nuisances  removal  com- 
mittee/' As  the  highway  surveyors  form  part  of  the  committee, 
there  was  in  fact  no  necessity. for  an  order  of  justices  on  them  to  pay 
the  money  over  to  the  committee.  The  other  side  will  contend  that, 
before  having  recourse  to  the  highway  rates,  the  committee  were 
bound  to  proceed  under  sect.  22,  which,  after  authorizing  them  to 
render  a  nuisance  innocuous  by  laying  down  a  sewer,  or  some  other 
structure,  empowers  them  to  assess  every  house,  ^building,  or  rffooA 
premises  using  the  sewer  or  other  structure,  to  such  payment  ^ 
as  they  shall  think  just  and  reasonable.  Assuming,  however,  that 
the  improvements  in  the  old  drain  which  have  been  effected  by  the 
committee,  in  the  present  case,  are  such  structural  Sewerage  works  as 
are  contemplated  by  that  section ;  still,  in  jsuch  a  case,  where  the 
works  have  been  executed  for  the  benefit  of  the  whole  of  the  public, 
the  committee  are  justified  in  defraying  the  expense  out  of  the  high- 
way rates  instead  of  levying  it  by  assessment.  [Cockburn,  C.  J. — 
Many  of  those  who  contribute  to  the  highway  rates  may  derive  no 
benefit  from,  and  make  no  use  of)  the  sewers.  It  appears  just  and 
reasonable  that,  as  sect.  22  points  out,  the  houses,  &c.,  which  derive 
benefit  should  be  assessed  in  the  first  instance.]  That  section  leaves 
the  committee  a  discretion.  But,  further,  sect.  89  enacts  that  no 
'*  order,  nor  any  other  prooeedinff,  matter,  or  thing  done  or  transacted 
in  relation  to  the  execution  of "  the  "Act,"  shall  "be  removed  or 
removable  by  certiorari"  "into  anv  of  the  superior  Courts."  The 
justices  had  power  to  make  the  oraer  now  in  aispute,  and  the  appli- 
cant has  mistaken  his  remedy  in  seeking  to  remove  it  into  this  Court 
By  sect.  22  the  provisions  of  that  section  are  to  "  be  deemed  to  be 
part  of  the  law  relating  to  highways  in  England."  By  The  General 
Highway  Act,  6  &  6  W.  4,  c.  60,  s.  44,  the  surveyors  of  highways  are 
required,  yearly,  to  make  out  their  accounts  and  lay  them  before  the 
justices  at  a  special  Sessions  for  the  highways ;  and  any  one  charge- 
able to  the  highway  rate  may  then  complain  to  those  justices  with 
respect  to  such  accounts,  or  the  application  of  the  moneys  received 
by  the  surveyors.  That,  therefore,  was  the  course  which  the  applicant 
ought  to  have  adopted. 

*Badeley,  oontr^. — ^Conceding  that  the  works  which  the  nui-  r«ooi 
sanoes  removal  committee  have  executed  are  beneficial  to  the  '- 
public,  the  real  question  is  not  thereby  affected ;  being  whether  the  jus- 
tices had  any  jurisdiction  to  make  an  order  for  the  payment  of  the  ex 
pense  out  of  the  highway  funds,  until  the  means  of  raising  the  money 
provided  by  sect.  22  had  been  first  exhausted.  That  section  shows  clearly 
that  the  policy  of  the  Legislature  is  that  those  parties  who  create,  and 
those  who  benefit  by  the  suppression  of,  a  nuisance,  shall  bear  the 
charges  consequent  upon  its  aoatement,  to  the  extent  of  their  ability 
to  pay.  At  most  the  effect  of  sect.  7  is  to  make  the  highway  rate  an 
auxiliary  fund,  which  may  perhaps  be  resorted  to  if  the  whole  expense 
cannot  be  raised  by  assessment  under  sect.  22 :  but  not  otherwise. 
(He  was  then  stopped.) 

CocKBUBN,  C.  J. — Mr.  Badeley  has  said  enough  to  satisfy  us  that 
this  rale  must  be  made  absolute.  The  aiBdavits  show  clearly  that  the 
works  which  have  been  executed  fall  within  the  provisions  of  sect.  22 
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of  the  Aot ;  and  it  follows  that  the  fund  pointed  out  by  that  section  is 
the  fund  primarily  chargeable  with  the  expense  of  them.  It  is  un- 
necessary to  determine  whether,  if  ^hat  fond  failed,  the  nuisanoea 
removal  committee  could,  under  sect.  7,  resort  to  the  highway  rate  to 
make  up  the  deficit ;  for  there  is  nothing  to  show  us  that  recourse  has 
been  had  in  the  first  instance  to  the  proper  fund.  It  is  further  said 
that  sect.  89  takes  away  the  jurisdiction  of  this  Court  to  issue  the  oer* 
tiorari ;  but  that  section  can  apply  only  to  cases  in  whioh  the  justioes 
MQM  have  j  urisdiction.  It  cannot  be  said  that  they  hare  jurisdiction 
•I  to  make  an  order  clearly  contrary  to  the  provisions  of  the 
Act ;  or  that  sect  S9  protects  such  an  order  when  made. 

Bule  absolute  for  a  certiorari. 
It  was  agreed  that  the  order,  when  brought  up  in  obedience  to  the 
writ»  should  be  quashed. 


MATTHEWS  v.  GIBBS  and  others.    Nov.  16,  Nov.  19. 

Defendants,  London  mercbMits,  hj  charter-iiertrf  made  between  them  and  C,  the 
of  Uie  ship  Planter,  chartered  that  ship  to  bring  a  cargo  of  gaano  from  Callao  to  Bngtaml. 
The  ship  was,  bj  the  charter-party,  consigned  outwards  to  defendants'  agents  in  Sooth 
America ;  and  freight  at  70s.  per  ton  was  made  pajrable  on  her  arrival  in  England,  dedocting 
inch  advances  on  aoconnt  of  freight  as  charterers*  agents  might,  as  the  eharter-partj  em- 
powered them,  make  to  C.  in  the  Pacific*  The  Planter  arriTod  at  CaHao,  loaded  her  cargo 
of  guano,  and  set  sail  for  England,  defendants'  agents  haying,  previouslj  to  her  sailing,  madt 
large  advances  to  C.  on  account  of  freight.  Soon  after  sailing  she  sprang  a  leak,  which 
compelled  her  to  put  back  to  Callao,  and  she  arrired  diere  the  second  time,  consigirad  to  a 
firm  independent  of  defendants  or  their  agents.  It  was  then  found  that  she  oonld  noi  pn>- 
ceed  on  her  yojage,  and  C,  defendants'  agents  refusing  to  interfere,  transhipped  the 
cargo  into  another  ship,  The  Alarm,  to  be  forwarded  to  England.  For  this  pnrpoie  a 
eharter-partj*  was  entered  into  between  plaintiff,  the  master  and  apparent  owner  of  The 
Alarm,  and  C.  in  his  own  name ;  under  which  freight  wae  made  pajabie  bj  the  eoosignees, 
on  ship's  arrival  in  England,  at  70s.  per  ton*  Plaintiff  then  made  out  IhUs  of  lading,  in 
which  C.  was  named  as  shipper  and  defendants  as  consignees.  At  the  date  of  this  latter 
eharter-partj  the  current  rate  of  freight  at  Callao  was  only  40«.  per  ton,  and  it  was  agreed 
between  pUmtiff  and  C.  that  plaintiff  should  pay  the  difference  between  that  and  the  char- 
ter-party freight  to  C,  but  whether  for  C.'s  benefit  or  that  of  his  owners  did  not  appear. 
The  cargo  arrived  in  England,  in  The  Alarm  ;  when  plaintiff  claimed  from  defendants  the 
tall  iVeight  of  70s.  per  ton ;  fVom  which  defendants,  on  the  other  hand,  insisted  on  dieir 
right  to  deduct  the  advances  made  to  C.  bj  their  agents  at  Callao.  Dtefendants  having 
paid  the  freight  less  the  amount  of  such  advances,  pinintiff  brought  this  action  to  reooTcr 
that  amount. 

A  verdict  having  been  taken,  by  consent,  for  plaintiff,  for  this  amount,  leave  being 
reserved  to  defendants  to  move  to  enter  it  fbr  them,  the  Court  to  have  power  to  draw  infe- 
rences of  fact  from  the  above  facts,  which  were  proved  at  the  trial :  Held,  making  absoltte 
a  rule  to  enter  the  verdict  for  defendants :  Eirst,  that  the  prc^r  inference  from  the  facts 
was  that  C.  made  the  charter-party  with  The  Alarm  as  agent  for  his  owners  and  not  for 
defendants  ;  the  agreement  by  plaintiff  to  return  him  part  of  die  charter-party  freight  bdng 
H  legitimate  transaction  in  that  view,  but  a  gross  fraud  on  defendants,  to  which  plaintiff 
was  a  party,  in  the  other.  Secondly,  that  assuming  C.  to  have  made  the  said  charter-party 
OS  defendants'  ostensible  agent,  he  had  no  implied  authority,  from  the  necessity  of  the  case, 
on  transhipping  the  cargo,  to  bind  defendants  to  payment  of  a  higher  than  the  current 
rate  of  freight ;  and  plaintiff  had  knowledge  of  that  want  of  authority.  Thirdly,  that, 
apart  from  The  Alarm  charter-party,  plaintiff  had  no  lien  on  the  caigo  for  a  greater 
amount  of  freight  than  the  balance  due  after  crediting  defendants  with  the  advances  to  C. ; 
for  that  assuming  (a  point  which  the  Court  did  not  decide),  that  upon  a  transhipment 
of  cargo  arising  from  necessity,  in  a  port  of  distress,  in  order  to  its  being  forwarded  to  its 
destination,  the  original  shipowner  can  transfbr  his  lien  for  freight  to  the  sobstitttled  ship- 
owner, he  can  transfer  no  greater  right  of  lien  than  he  himself  possesses. 

.  Dbclabatiok  £or.  money  payable  by  defendants  to  plaittftiff  for 
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freight  of  goods,  and  in  regpect  of  *plaintiff  having,  at  the  rMgft 
request  of  defendEints,  deliyered  up  to  aefendants  certain  goods  ^ 
OD  vrhich  plaintiff  had  a  lien  for  freight,  and  thereby  waived  the  said 
lien ;  and  upon  an  acooont  stated. 

Pleas.  1.  Except  as  to  8021.  14«.  dcL,  Never  indebted.  Issne 
thereon.  2.  Except  as  aforesaid,  Payment  Issae  thereon.  8.  As 
to  302JL  14b8.  9d.,  Payment  into  Court.  Beplication  of  damages  ultra. 
Issue  thereon. 

At  the  trial  before  Cockbum,  C.  J.,  at  the  sittings  in  London,  after 
last  Hilary  Term,  a  verdict  was  taken  for  the  plaintiff,  by  consent,  for 
7001.,  and  leave  was  reserved  to  the  defendants  to  move  to  enter  it  for 
them :  the  Court  to  have  power  to  draw,  if  necessary,  inferences  of 
fact  from  the  evidence  adduced,  which  consisted  of  the  examination 
of  the  plaintiff  taken  in  London,  and  of  depositions  of  C.  £*  Stubbs 
and  M.  Crosby,  tak^i  under  a  commission  in  Lima ;  together  with 
certain  material  documents. 

The  action  was  brought  to  recover  the  balance  of  freight  for  a 
cargo  oi  guano,  in  the  ship  Alarm,  from  Callao  to  England,  after 
giving  credit  to  the  defendants  for  860021,  paid  by  them  before 
action. 

The  facts  were  as  follows :  The  defendants,  merchants  of  London, 
trading  under  the  name  of  Anthony  Gibbs  &  Sons,  in  October,  1857, 
chartered  an  American  vessel  called  The  Planter,  to  proceed  from 
Liverpool  to  South  America,  and  bring  a  cargo  of  ^ano  thence  to 
the  United  Kingdom.  The  following  are  the  material  parts  of  the 
charter-party,  wnich  was  signed  by  the  defendants  and  by  J.  D.  Carlisle, 
who  was  master  of  the"  ship,  but  whether  owner  also,  as  stated  in  the 
charter-party,  did  not  appear. 

"London,  October  12tb,  1857. 
"  Charter-party. 

'*  It  is  nereby  mutually  agreed  between  Captain  ^Carlisle,  r^og± 
owner  of  The  Planter,  |rds  veita,  1988  tons  rc^ster,  new  mea-  '- 
surement,  on  the  one  part,  and  Messrs.  Anthony  Gibbs  k  Sons,  merchants 
and  agents,  on  the  other  part,  as  follows*  That  the  said  vessel,  now  lying 
at  the  port  of  Liverpool,  shall  sail  on  or  before  1st  November,  1857. 
to  Meloourne,  and  thence  proceed  with  all  convenient  despatch  to  the 
port  of  Callao,  Peru,  where  the  captain  sh^ll  immediately  report  his 
vessel,  to  Messrs.  William  Gibbs  &  Co.,  of  Lima.  That  the  said 
vessel  being  then  tight,  staunch,  and  strong,  and  welUconditioned  for 
the  voyage,  Messrs.  William  Gibbs  &  Co.  shall,  within  forty-eight  hours 
after  such  report  being  received,  send  to.  the  captain,  or  his  agents, 
orders  for  loading  a  cargo  of  guano  at  the  Chincha  Islands,  to  which 
place  the  vessel  shall  at  once  proceed,  calling  on  her  way  at  Pisco  to 
obtain  the  necessary  pass  to  land,  which  shalT  be  given  to  the  captain 
by  the  charterers'  agents,  free  of  expense,  within  twenty-four  hours 
oi  his  application.  After  completing  her  load  of  guano,  and  having 
obtainea  the  necessary  pass  from  Pisco,  the  vessel  shall  return  for  her 
final  clearance  to  Callao,  where  the  captain  shall  have  the  liberty  of 
taking  in  passengers,  light  goods,  and  specie  on  freight  for  the  benefit 
of  the  ship.  The  charterers  to  have  the  option  of  shipping  light 
goods  at  current  rates."  '*  The  owners  of  the  vessel  to  pay  all  port 
charges^  and  the  ship  to  be  consijpied  to  Messrs.  William  Gibbs  &  Co^ 
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of  Lima,  to  whom  the  customary  agency  for  doing  the  ship's  business 
shall  be  paid  by  the  owners.  The  captain  to  sign  bills  of  lading  at 
such  rates  of  freight  as  the  charterers,  or  their  agents,  may  direct,  and 
without  prejudice  to  this  charterparty.  The  said  vessel  shall,  after  com- 
pleting  her  loading  as  before  mentioned,  proceed  to  any  safe  port  in  the 
United  Kingdom  or  the  Continent,  not  south  of  Ostend  nor  north  of 
*985  i  ^B^>^^^^g^>  ^^^  ^^  ^^®  Baltic,  calling  at  Cowes  for  orders  from 
'^  ^  Messrs.  Anthony  Gibbs  &  Sons  (and  for  which  she  is  to  remain 
until  return  of  post  from  London),  unless  ordered  in  writing  to  proceed 
to  any  given  port  by  Messrs.  William  Gibbs  k  Co.;  ana  ther^ 
according  to  bills  of  lading  and  charter-party,  deliver  the  cargo,  which 
is  to  be  discharged  and  taken  from  alongside  at  the  rate  of  no  less 
than  thirty-five  tons  per  working  day.  The  freight  to  be  paid  in 
manner  hereinafter  mentioned,  at  the  rate  of  70s,  sterling  in  full,  per 
ton  of  20  cwt.  net  weight  of  guano  at  the  Queen's  beam,  subject,  how- 
ever, to  a  deduction  from  the  water  contained  in  damaged  guano.  The 
master  to  be  supplied,  in  the  Pacific,  with  a  sum  not  exceeding  1500L, 
free  of  interest  and  commission,  but  the  cost  of  insurance  to  be  borne 
by  the  owners ;  and  the  amount  so  to  be  advanced,  and  the  cost  of 
insurance  thereof,  shall  be  in  part  payment  of  the  freight,  at  the  rate 
of  50(2.  per  dollar  currency.  And  should  the  charterers  or  their 
agents  think  fit  to  advance  the  master  beyond  the  said  sum  of  1500Z., 
any  sum  for  repairs,  stores,  or  other  disbursements  whatsoever,  such 
sums,  with  interest,  commission  and  insurance,  shall  be  in  part  pav- 
ment  of  freight  at  the  exchange  aforesaid.  And  it  is  hereby  expressly 
agreed  that  the  receipt  of  the  master  for  any  such  sum  or  sums  of 
money  as  shall  be  supplied  or  advanced  to  him  by  the  charterers  as 
aforesaid,  shall  be  conclusive  and  binding  upon  the  owners ;  and  they 
shall  thereby  be  prevented,  as  between  them  and  the  charterers,  from 
inquiring  into  the  necessity  for,  or  appropriation  of,  the  sum  of  money 
which,  in  such  receipt  or  receipts  shall  be  acknowledged  to  have  been 
received ;  and  all  contributions  to  general  average  losses  which  (if 
*2861  ^^^^  ^^^'^  become  payable  in  *respect  of  any  such  advances 
^  as  aforesaid,  shall  be  borne  and  paid  by  the  owners.  The 
freight  to  be  paid  in  manner  following,  that  is  to  say,  20001.  in  cash 
on  arrival  at  the  port  of  discharge,  three  months'  interest  at  the  rate 
of  52.  per  cent,  per  annum  being  deducted,  and  the  balance,  after  de- 
ducting all  such  sums  of  money  as  shall  become  payable  to  the  char- 
terers under  the  provisions  herein  contained,  on  the  true  and  right 
delivery  of  the  cargo,  by  bills  upon  Messrs.  Anthony  Gibbs  &  Sons, 
at  three  months'  date,  or  in  cash,  less  interest  at  62.  per  cent,  per 
annum,  at  charterers'  option.  The  charterers  are  hereby  authorized 
to  retain  and  deduct  from  the  freight  all  such  damages  and  sums  of 
money,  as  well  liquidated  as  unliquidated,  to  which  the  owners  shall 
become  liable  to  the  charterers  by  virtue  of  or  in  any  wise  in  rela- 
tion to,  this  charter-party,  it  being  the  intention  of  the  parties  that  all 
claims  and  demands,  of  whatever  nature;  which  shall  accrue  to  the 
said  charterers,  shall  be  treated  as  payments  made  by  the  charterers 
on  account  of  freight.  The  charterers  to  have  the  liberty  of  naming 
the  docks  in  which  the  ship  is  to  discharge." 

The  Planter  proceeded  to  Callao,  and  duly  loaded  a  cargo  of  guano 
at  the  Ghincha  IslandSi  and  returned  thenoe  to  Callao,  and  received 
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final  orders  from  Messrs.  William  Gibbs  ft  Co.,  of  Lima,  to  sail  for 
England.  She  set  sail,  accordingly,  in  May  or  June,  1858.  Previ- 
onsly  to  her  sailing,  W.  Gibbs  &  Go.  bad  advaDced  to  Carlisle,  the 
master,  1018^.  128.  bcL,  and  had  received  his  receipt  for  that  amount. 
Soon  after  sailing,  the  Planter  was  compelled  to  put  back  to  Callao, 
having  sprung  a  leak ;  and  she  was  then  consigned  to  Messrs.  Crosby  ft 
Co.,  of  Callao.  It  having  been  ascertained,  by  survey,  that  it  would 
be  necessary  to  discharge  her  cargo,  Carlisle,  *the  master,  W.  rtooy 
Gibbs  &  Co.  declining  to  interfere,(a)  engaged  two  other  Ameri-  ^  • 
can  vessels,  the  Alarm,  and  the  H.  D.  Brookman,  to  take  the  cargo  to 
England ;  and  the  cargo  was  accordingly  transhipped  into  those  two 
vessels. 

The  charter-party  of  the  Alarm,  which  was  signed  by  Carlisle  and 
the  plaintiff  was,  so  far  as  is  material,  as  follows : 

*'  Callao,  June  18th,  1858. 
^'  Charter-party  to  take  ship  Planter's  cargo. 

''It  is-  hereby  mutually  agreed  between  Nathaniel  Matthews'' 
(plaintiff),  "master  and  owner  of  the  ship  Alarm,  1184  tons  register; 
new  measurement,  on  the  one  part,  and  John  D.  Carlisle,  master  of 
the  ship  Planter,  on  the  other  part:  That  the  said  vessel,  then  being 
tight,  staunch,  strong  and  well  conditioned  for  the  voyage,  after  com* 
pleting  her  loading  of  guano  at  Callao,  where  the  captain  shall  have 
the  liberty  of  taking  in  passengers,  light  goods  and  specie  on  freight, 
for  the  'benefit  of  the  ship ;  the  charterers  to  have  the  option  r«oQo 
of  shipping  the  light  gooas  at  current  rates ;"  "  shall "  **  pro-  '- 
ceed  to  any  safe  port  in  the  United  Kingdom,  calling  at  Cowes  for 
orders  from  Messrs.  Anthony  Gibbs  ft  Sons  (and  for  which  she  is  to 
remain  until  return  of  post  from  London),  unless  ordered  in  writing 
to  proceed  direct  to  any  given  port  by  Messrs.  William  Gibbs  ft  Co.; 
and  there,  according  to  bills  of  lading  and  charter-party,  deliver  the 
cargo,  which  is  to  be  discharged  and  taken  from  alongside  at  the  rate 
of  not  less  than  thirty-five  tons  per  working-day.  The  freight  to  be 
paid,  in  manner  hereinafter  mentioned,  at  the  rate  of  70^.  sterling,  in 
full,  per  ton  of  20  cwt.  net  at  the  Queen's  beam,  subject,  however,  to 
a  deauction  for  the  water  contained  in  damaged  guano.  The  master 
to  be  supplied  in  the  Pacific  with  a  sum  not  exceeding  Z.,"  &c. 
(the  clause  proceeded  totidem  verbis  with  the  corresponding  clause  in 
the  charter  of  The  Planter.)  "The  freight  to  be  paid  in  manner 
following,  that  is  to  say,  11802.  in  cash  on  arrival  at  the  port  of  dis- 
charge, three  months'  interest  at  the  rate  of  51.  per  cent,  per  annum 
being  deducted,  and  the  balance,  after  deducting  all  such  sums  of 
money  as  shall  become  payable  to  the  charterers  under  the  provisions 

(a)  It  appeared  on  the  eridence  that  the  charter-party  and  biU  of  lading  of  The  Alarm 
were  on  fornu  supplied  hj  W.  Gibbs  &  Co.,  and  that  she  was  examined  at  their  suj^ges- 
tion  and  approved  by  their  surreyor.  Also  that  several  interviews  took  place  between 
them  and  the  captains  of  all  three  ships,  Callao  being  only  six  miles  from  Lima.  The 
presumption,  however,  from  these  facts  that  W.  Gibbs  &  Co.  were  parties  to  the  tran- 
shipment of  the  cargo,  as  agents  for  the  defendants,  was  displaced  by  the  deposition  of  C. 
B.  Stabbs,  the  acting  parmer  in  the  firm  of  W.  Gibbs  &  Co.,  who  stated  that  he  refused 
to  interfere,  The  Planter,  on  patting  back,  not  being  consigned  to  his  firm,  and  as  he  con- 
sidered that  Carlisle  was  boand  to  act  in  the  best  way  for  all  concerned.  He  also  stated 
that  he  supplied  the  forms  as  an  act  of  courtesy,  to  save  trouble  ;  and  that  Carlisle  informed 
him  tiiafr  the  chartered  freight  of  The  Al«rm  was  to  be  40«.,  and  he  did  not  see  the  charter* 
^tatj  tiU  a  copy  was  sent,  with  the  bills  of  lading,  to  his  firm  for  the  defendants. 
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lierein  contained,  on  the  true  and  right  deliTery  of  the  cargo^  by  bilk 
npon  Messrs.  Anthony  Qibbs  k  Soos,  at  three  months'  date,  or  in  cash 
less  interest  at  62.  per  cent,  per  annum,  at  charterer's  option.  The  char- 
terers are  hereby  authorized  to  retain  and  deduct  from  the  freight  all 
such  dtnagea  ara^aums  of  money,  as  well  liquidated  as  unliquidated,  to 
which  the  owners  shall  beoome  liaUe  to  ^e  charterers  by  virtue  of, 
*2891  ^^  ^°  anywise  in  relation  to,  this  charter-par^ ;  *it  being  the 
-'  intention  of  the  parties  that  all  claims  and  demands,  of  whmi^ 
ever  nature,  which  shall  accrue  to  the  said  charterers,  shall  be  treated 
as  payments  made  by  the  charterers  on  account  of  freight.  Messrs. 
Anthony  Gibbs  &  Son  shall  hare  the  right  to  name  the  dock  in  which 
the  ship  is  to  discharge." 

The  plaintiff,  as  master  of  The  Alarm,  signed  bills  of  lading  which, 
together  with  a  copy  of  the  'charter«party,  were  forwarded,  through 
W.  Gibbs  &  Co.,  to  the  defendants,  and  which  were  as  follows. 

''  Callao,  August  6th,  1868. 

**  Shipped  in  good  order  and  condition,  by  Captn.  J.  D.  Carlisle,  of  the 
ship  Planter,  at  Callao,  Chincha  Islands,  in  and  upon  the  good  ship  or 
Tcssel  called  The  Alarm,  now  lying  at  Callao,  and  bound  for  Cowes  for 
orders,  whereof  Nathaniel  Matthews  is  master  for  this  present  voyage, 
a  cargo  of  guano,  of  1184  tons  register,  1645  sacks,  to  be  delivered 
in  like  good  order  and  well  conditioned  at  the  aforesaid  port  to  which 
the  vessel  may  be  ordered  to  discharge;  all  and  every  the  dangers 
and  accidents  of  the  seas  and  of  navigation,  of  whatever  nature 
or  kind  soever,  excepted ;  unto  Messrs.  Anthony  Gibbs  k  Sons,  or 
to  their  assigns,  they  paying  freight  for  the  said  guano  as  per  charter- 
party.  N.  Matthews." 

Though  the  freight  payable  under  the  charter-party  of  The  Alarm 
was  to  be  705.  per  ton,  the  current  rate  of  freight  at  Callao  was  then 
only  409. ;  and  it  was  agreed  between  the  plaintiff  and  Carlisle  that 
the  plaintiff  should  pay  the  difference  of  80«.  between  the  two  rates 
to  Carlisle;  but  whether  for  the  beuefit  of  the  owners  of  the  Planter 
ntogrn  ^^  ot  Carlisle  himself  did  not  appear;  *nor  did  it  appear 
-<  whether  Carlisle  was  the  real  owner  of  The  Planter,  (a) 

(a)  The  plaintiff  swore  in  his  examination  that,  having  already  advanced  500/.  to  Car- 
lisle, he  gave  him  a  draft  for  the  balance  before  sailing  from  Callao ;  and  he  also  swore 
that  he  did  not  know  of  the  advances  made  by  W.  Gibbs  &  Co.  to  Carlisle,  until  hia  arrival 
in  England.  M.  Crosby,  however  (of  the  firm  of  Crosby  &  Co.  of  Callao),  in  his  deposi- 
tion stated  that  **  at  the  time  of  the  final  closing  of  accounts,  after  The  Alarm  and  Hie  H. 
D.  Brookman  were  loaded,  there  were  many  questions  which  arose  between  the  three  cap- 
tains, which  were  the  cause  of  a  good  deal  of  contention,  and  several  letters  and  certifi- 
cates passed  between  them.  One  of  the  contested  points,  according  to  deponent's  recollec- 
tion, was  the  advance  received  by  the  master  of  The  Planter  from  William  Gibbs  k  Co., 
of  Lima :  and  deponent  thinks  that  Captain  Carlisle,  of  The  Planter,  gave  each  captain  aa 
order  on  some  house  in  Liverpool  (deponent  thinks  on  the  house  of  Richardson,  Spenoe  6 
Co.)  for  the  said  amount  advanced  by  William  Gibbs  &  Co.  to  the  master  of  The  PLnier, 
in  case  the  house  of  Anthony  Gibbs  &  Sons  should  deduct  the  same  from  the  freights  of 
The  Alarm  and  The  H.  D.  Brookman  ;  and  deponent  is  quite  certain  that  both  the  cap- 
taius  of  The  Alarm  and  The  H.  D.  Brookman  did  not  know  of  any  anefa  advance  imtil 
their  ahips  were  Ioad«d ;  and  then  they,  the  said  captains  of  TIm  Alarm  and  The  H.  D. 
Brookman,  were  more  or  less  at  the  mercy  of  the  master  of  The  Planter ;  and  they,  the 
masters  of  The  Alarm  and  The  H.  D.  Brookman,  made  the  beet  arrangements  they  eoold 
to  recover  said  advance,  should  it  be  deducted  by  Andiony  CKbbf  &  Bona ;  but  Ihmt, 
although  deponent  was  at  the  time  fully  cognisant  of  the  above  mentioned  oocorrenees,  h% 
cannot  recollect  whether  he  waa  coosnlled  or  not  by  the  masters  of  Tlie  Alarm  and  Tho  H. 
D.  Brookman,  but  reeolleds  haviiig  eoosaltad  with  tin  master  of  The  Planter.  The  sh^i 
Planter  waaooaaisaad  to  tho  hwae  r^pwiwtod  by  lam,  <o  pmtiag  baek  to  Oallao  iatht 
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The  Alarm  sailed  from  CSallao  in  Atig^,  1858,  and  dulj  arriyed 
hi  England,  and  prooeeded,  by  order  of  the  defendants,  to  London, 
there  to  discharge  at  the  Victoria  *Docks.  The  defendants  r»ooi 
entered  the  cargo  in  their  own  names;  but  when  the  plaintiff  l  ^^^ 
applied  to  them  to  pay  him  the  whole  freight  at  709.,  as  per  charter- 
party,  they  claimed  to  deduct  the  10182.  and  other  small  sums,  which 
iheir  agents,  W.  Gibbs  &  Co.,  had  advanced  to  the  captain  of  The 
Planter.  In  order  to  prevent  delay  and  consequent  demurrage,  the 
following  agreement  was  then  entered  into  between  the  plaintiff  and 
the  defendants. 

''London,  December  14th,  1868. 

<'  It  is  agreed  between  the  undersigned,  in  order  to  prevent  delay 
in  discharging  the  cargo  of  The  Alarm,  that  the  discharge  shall  pro- 
ceed, and  the  delivery  be  made  to  Messrs.  Anthony  Gibbs  &  Sons,  the 
consignees  named  in  the  bill  of  lading ;  they  undertaking  to  pay  the 
freight  according  to  the  charter-party,  leas  the  proportion  of  the  sum 
of  10897.  99.  4dL  advanced  by  Messrs.  A.  Gibbs  &  Sons  on  account 
of  freight  to  the  captain  of  The  Planter,  in  whose  vessel  the  cargo 
now  in  The  Alarm,  as  well  as  that  by  The  H.  D.  Brookman,  was 
originally  shipped ;  it  being  understooa  that  this  arrangement  shall 
not  prejudice  the  owner's  right  to  recover  the  balance  claimed  for 
freight  upon  the  cargo  in  The  Alarm,  nor  the  right  of  Messrs.  A. 
Gibbs  k  Sons  to  have  the  said  cargo  delivered  to  them  without  paying 
any  freight,  or  after  deducting  the  said  sum  of  1089Z.  99.  4(2.,  or  a  pro* 
portionate  part  thereof." 

Payments  were  accordingly  made  by  the  defendants  on  acooaut, 
before  action,  to  the  amount  of  8600JI,  which,  together  with  the 
amount  paid  into  Court  after  action  brought,  it  was  agreed,  reduced 
the  plaintiff's  claim  to  700L :  which  sum,  being  the  amount  for  which 
the  verdict  was  taken,  was  agreed  to  be  The  Alarm's  *pro-  r«^Q9 

Portion  of  the  10892.  99. 4d.  advanced  to  the  captain  of  The  ^  ^ 
lanter,  distributing  the  whole  advances  between  The  Alarm  and 
The  H.  D.  Brookman  in  proportion  to  the  bulk  of  their  respective 
cargoes. 

Sir  William  AtherUm,  Solidtor-General,  in  last  Easter  Term  obtained 
a  rale,  pursuant  to  the  leave  reserved,  to  enter  a  verdict  for  the 
defendants,  on  the  grounds,  first,  that  the  sum  paid  into  Court  satis* 
fled  the  whole  of  the  plaintiff's  claim ;  secondly,  that  the  defendants 
were  entitled  to  the  benefit  of  the  advances  made  to  the  captain  of 
The  Planter ;  thirdly,  that  the  said  captain  had  no  authoritv  to  make 
the  charter  with  The  Alarm  for  TOs.,  so  as  to  bind  or  affect  the  defend- 
ants ;  fourthly,  that  the  guano  was  the  property  of  the  defendants,  and 
the  plaintiff  had  no  legiu  lien. 

BoviU  and  J.  Kaye  now  showed  cau8e.(a)--*Fir8t,  the  defendants  are 
not  entitled  to  deduct  from  the  plaintiff's  claim  the  advances  made 
by  W.  Gibbs  k  Co.  to  the  captain  of  The  Planter,  for  the  plaintiff 
swears,  and  the  facts  show,  that  he  was  not  informed  by  them,  and 

month  of  June,  1858.  Contidering  that  the  honie  which  he  repreients  were  the  consigneee 
of  The  Alerm  and  The  H.  D.  Brookman,  he  most  hare  conaidered  it  hit  duty  to  warn  the 
masters  of  the  aaid  vesaela  of  the  adTaooe  received  hj  the  master  of  The  Planter  on  account 
of  freight ;  and  therefore  he  has  very  little  doubt  but  that  he  did  so  in  due  course,  although 
unable  at  the  present  moment  poslthrelj  to  swear  to  the  fast" 
(a)  Thwndajy  November  16th. 
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did  not  know,  before  bis  arrival  in  England,  tbat  tbose  advances  bad 
been  made.  Secondly,  assuming  tbe  facts  to  be  tbat  W.  Gibbs  k  Co. 
were  no  parties  to  the  transhipment  of  the  guano  from  The  Planter 
to  the  Alarm,  but  refused  altogether  to  interfere,  still,  Carlisle,  tbe 
master  of  The  Planter,  had,  under  these  circumstances,  authority  as 
master  to  bind  the  defendants,  as  owners  of  the  cargo,  to  payment  of 
the  705.  per  ton,  the  charter-party  freight  agreed  upon  between  him  and 
the  plaintiff.  If  transhipment  of  the  goods  becomes  necessary,  in  the 
nQOQ-i  ^course  of  the  voyage,  by  reason  of  the  inability  of  the  origi- 

-'  nal  ship  to  carry  them  any  further ;  and  if  the  charterers'  agents 
being  thereupon  applied  to  by  the  master,  refuse  to  interfere;  the 
necessity  and  exigency  of  the  case  gives  the  master  authority  to  bind, 
as  agent,  the  charterers  as  well  as  his  owners  to  the  terms  of  the  tran- 
shipment. The  law  upon  this  subject  is  clearly  stated,  as  follows,  in 
Kent's  Commentaries,  vol.  8,  p.  296  (ed.  10 ;  p.  212  of  original  edition). 
'^  The  English  rule  undoubtedly  is,  that  if  the  ship  be  disabled  from 
completing  the  voyage,  the  shipowner  may  still  entitle  himself  to  the 
whole  freight  by  forwarding  the  goods  by  some  other  means  to  the 
place  of  destination ;  and  he  has  no  right  to  any  freight,  if  tbey  be 
not  so  forwarded,  unless  it  be  dispensed  with,  or  there  be  some  new 
contract  upon  the  subject.  In  this  country(a)  we  have  followed  the 
doctrine  of  Emdrimn,  and  the  spirit  of  the  English  cases,  and  bold  it 
to  be  the  duty  of  the  master,  from  his  character  of  agent  of  the  owner 
of  the  cargo,  which  is  cast  upon  him  from  the  necessity  of  the  case, 
to  act  in  the  port  of  necessity  for  the  best  interest  of  all  concerned; 
and  he  has  powers  and  discretion  adequate  to  the  trust,  and  requisite 
for  the  safe  delivery  of  the  cargo  at  the  port  of  destination.  If  there 
be  another  vessel,  in  the  same  or  in  a  contiguous  port,  which  can  be 
had,  the  duty  is  clear  and  imperative  upon  the  master  to  hire  it;  but 
still  the  master  is  to  exercise  a  sound  aiscretion  adapted  to  the  case. 
He  may  tranship  the  cargo,  if  he  has  the  means,  or  let  it  remain* 
He  may  bind  it  for  repairs  to  the  ship.  He  may  sell  part,  or  hypothe- 
*294:1  ^^^^  ^^^  whole.    If  he  hires  another  vessel  for  *the  completion 

^  of  the  voyage,  he  may  charge  the  cargo  with  the  increased 
freight,  arising  from  the  hire  of  the  new  ship."  In  Shipton  v.  Thornton, 
9  A.  &  E.  814,  886,  887  (E.  C.  L.  B.  vol.  86),  it  was  held  that, 
whether  or  not  the  master  of  a  general  ship,  which  is  prevented  from 
completing  the  voyage  by  damage  occasioned  by  tempest,  is  bound, 
he  is  at  any  rate  at  liberty,  if  he  has  an  opportunity  and  thinks  fit,  to 
forward  the  goods,  shipped  on  board,  to  the  place  of  destination,  by 
some  other  conveyance  equally  cheap ;  and  is  entitled,  if  the  goods, 
so  transhipped,  arrive  at  their  destination  and  are  obtained  by  the 
freighter,  to  the  whole  freight  originally  contracted  for ;  though  the 
goods  are  carried  by  the  second  conveyance  for  less  than  the  freight 
originally  contracted  for.  In  delivering  the  judgment  of  tbe  Coart^ 
which  contains  a  careful  review  of  the  authorities.  Lord  Denman,  C. 
J.,  says,  "  One  question"  "  has  been  asked,  which  it  will  not  be  right 
to  pass  over.  What,  it  has  been  said,  if  the  transhipment  can  only  be 
effected  at  a  higher  than  the  original  rate  of  freight  ?  Which  party 
is  to  stand  to  that  loss?  By  the  French  Ordinance  and  the  Code  de 
Commerce,  and  according  to  the  decisions  in  America  (to  which  Chan* 


3  ELLIS  ft  ELLIS.    Q.  B.  2»1 

cellor  Kent  refers),  the  shipowner  is  entitled  to  charge  the  cargo  with 
the  increased  freight,  and,  as  a  consequence  of  that  rule,  it  becomes 
an  average  loss ;  and,  in  case  of  an  insurance,  must  be  made  good  bj 
the  insurers;  Em^rigon,  Traits  des  Assur.  oh.  xii.  s.  16,  Code  de  Com. 
850.  No  case  of  the  sort  that  we  are  aware  of  has  occurred  in  this 
country ;  nor  is  it  necessary  for  us  to  express  any  opinion  further  than 
as  it  bears  on  the  present  ^question.  It  may  well  be  that  the  r«QQi; 
master's  right  to  tranship  may  be  limited  to  those  cases  in  ^ 
which  the  voyage  may  be  completed  on  its  original  terms  as  to  freight, 
8o  as  to  occasion  no  further  charge  to  the  freighter ;  and  that,  where 
the  freight  cannot  be  procured  at  that  rate,  another  but  familiar  prin- 
ciple will  be  introduced,  that  of  agency  for  the  merchant.  For  it 
mast  never  be  forgotten  that  the  master  acts  in  a  double  capacity,  as 
agent  of  the  owner  as  to  the  ship  and  freight,  and  agent  of  the  mer- 
chant as  to  the  goods :  these  interests  may  sometimes  conflict  with 
each  other ;  and  from  that  circumstance  may  have  arisen  the  difficulty 
of  defining  the  master's  duty  under  all  circumstances  in  any  but  very 
genei'al  terms.  The  case  now  pnt  supposes  an  inability  to  complete 
the  contract  on  its  original  terms  in  another  bottom,  and,  therefore, 
the  owner's  right  to  tranship  will  be  at  an  end ;  but  still,  all  circum- 
stances considered,  it  may  be  greatly  for  the  benefit  of  the  freighter 
that  the  goods  should  be  forwarded  to  their  destination,  even  at  an 
increased  rate  of  freight ;  and,  if  so,  it  will  be  the  duty  of  the  master 
as  his  agent  to  do  so.  In  such  a  case,  the  freighter  will  be  bound  by 
the  act  of  his  asent,  and  of  course  be  liable  for  the  increased  freight.'* 
That  decision  is  a  clear  authority  that  the  defendants  in  the  present 
case  are  liable,  the  cargo  having  been  transhipped  from  The  Planter 
to  The  Alarm  on  the  original  terms  as  to  freight,  and  no  further 
charge  having  been  occasioned  to  the  freighters,  the  defendants. 
[CocKBUBN,  0.  J. — ^The  chief  question  is,  as  whose  agent  did  Carlisle, 
the  master  of  The  Planter,  act  in  making  the  transhipment  ?  Did 
he  not  act  merely  in  the  interest  of  his  owners,  to  enable  *them  r^oga 
to  earn  the  original  freight  ?  Hill,  J.,  Shipton  v.  Thornton,  9  '- 
A.  k  E.  314  (£.  C.  L.  B.  vol.  86),  decides  that  the  master,  acting  for 
his  principals,  his  owners,  may  do  all  that  is  necessary,  by  tran- 
shipping the  cargo,  to  enable  them  to  earn  their  original  freight.  The 
passage  cited  from  the  judgment  shows  that,  if  the  freight  on  tran- 
shipment is  higher  than  that  original  freight,  the  question  arises 
whether  the  necessitv  of  the  case  was  such  as  to  authorize  the  master 
to  act  as  agent  also  for  the  cargo  owners,  and  bind  them  by  his  con- 
tract to  pay  the  higher  rate.  Such  a  question,  however,  cannot  arise 
here;  for  whereas  the  original  freight  was  705.  a  ton,  the  current 
freight  from  Callao,  at  the  time  of  the  transhipment,  was  only  405. 
Moreover,  in  cases  where  the  question  does  arise,  Lord  Denman,  C.  J., 

Erooeeds  to  say  that  as  "  circumstances  make  it  necessary^  on  the  one 
and,  to  repose  a  large  discretion  in  the  master,'*  *'the  same  circum- 
Btances  require  that  the  exercise  of  that  large  discretion  should  be 
verv  narrowly  watched."]  The  other  side  will  rely  on  Oibbs  v.  Grev, 
2  H.  &  N.  22 ;  but  that  case  is  distinguishable.  It  was  there  held 
that  the  master  of  a  disabled  ship  could  not  make  a  special  contract, 
binding  the  owners  of  cargo  transhipped  therefrom,  for  the  convey- 
aace  of  the  cargo  in  a  substituted  ^ip  to  its  destination :  but  the 
B.  4  B.y  VOL.  m.— 12 
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jodgment  proceeded  on  the  ground  that  the  cargo  owners  had  an  agents 
to  the  knowledge  of  the  master,  at  the  port  of  distress,  and  that  the 
master  had  not,  as  he  was  boand  to  do,  communicated  with  that  agentg 
or  given  him  the  option  of  receiving  the  cargo  there.  The  facts  of  the 
present  ease  bring  it  within  the  principles  laid  down  by  Lord  Stowell, 
*2971  ^^^^  *^^^  Wm,  Scott»  as  to  the  power  of  the  master  to  bind  the 
^  owners  of  the  cargo,  in  his  judgment  in  the  Gratitudine,  3  Boh. 
Ad.  Bep.  240,  27S,  as  follows.  ''The  Court  would,  undoubtedly,  be 
very  unwilling  to  relax  the  general  obligation  of  masters  to  corre* 
spond  with  the  proprietors,  where  it  is  practicable :  but,  taking  the 
obligation  to  be  such,  the  master  has  complied  with  that  obligation ; 
he  applied  to  the  correspondent  of  the  principal  consignee,  and  tbroogh 
him  to  the  consignee  who  is  described  as  owner  of  a  part  of  the  cargow 
From  him  he  received  an  answer  sent  by  that  consignee  and  pro- 
prietor," ''expressly  declining  to  give  particular  directions,  and  refer- 
ring him  entirely  to  his  own  discretion.  From  that  conduct,  I  think 
that  all  the  authority  that  might  become  necessary  for  the  preserva- 
tion of  the  cargo,  was  devolved  upon  him  by  the  very  act  of  the  con- 
signee, even  if  he  had  not  possessed  it  under  the  general  law :  for  if 
he  was  remitted  to  his  own  discretion,  everything  then  which  he  did 
under  that  discretion,  justly  exercised,  was  expressly  warranted  by 
the  act  of  his  employer,  so  far  at  least  as  the  interests  of  that  parti- 
cular employer  were  concerned."  In  that  case  it  was  held  that,  in  a 
case  of  oistress,  a  master  may  hypothecate  his  cargo  on  freight  for 
repairs  in  a  foreign  port,  such  repairs  being  necessary  for  the  prosecu- 
tion of  his  voyage.  And  Sir  William  Scott  laid  it  down  that,  if  the 
lender,  in  such  a  case,  has  not  at  all  acted  unfairly,  by  taking  andue 
advantage  of  the  master^s  necessity,  the  contract  cannot  be  vitiated^ 
either  in  whole  or  in  part.  ''  It  will  not  be  sufficient,  either  upon 
principle  or  upon  determinations  of  the  Courts"  he  adds,(a)  ''  that  the 
*2981  "^^^^  ^^  taken  undue  advantage  ^against  his  employer ;  that 
•'  is  a  matter  between  him  and  his  employer,  with  which  the  third 
person  has  nothing  to  do,  unless  personally  implicated  by  the  facts 
of  the  transaction,  in  the  fraud  that  may  have  been  practised." 

(The  case  was  then  adjourned.) 

oir  William  Atherton,  Solicitor-General,  and  Cleasby,  in  support  of 
the  rule,(i)  were  not  called  upon  to  argue. 

CocKBUBN,  C.  J. — We  are  agreed  that  the  rule  must  be  made  abso- 
lute to  enter  the  verdict  for  the  defendants.  The  facts  of  the  case  are 
shortly  these.  The  defendants,  who  are  merchants  in  London,  char- 
tered a  vessel  called  The  Planter  to  brin^  a  cargo  of  guano  to  this 
country,  at  a  freight  of  70^.  a  ton.  Advances  to  a  considerable 
amount,  on  account  of  freight,  were  made  by  the  agents  of  the  defend- 
ants to  the  captain  of  The  Planter  in  South  America.  After  the  guano 
had  been  shipped  The  Planter,  in  consequence  of  sea  damage,  became 
incapable  of  proceeding  upon  her  voyage,  and,  the  agents  of  the  de- 
fendants declining  to  take  upon  themselves  the  transhipment  of  the 
carg^o  to  any  other  .vessel  for  the  purpose  of  its  being  conveyed  to  its 
destination,  the  master  of  The  Planter,  one  Carlisle,  chartered  two 
vessels  for  that  purpose,  in  respect  of  one  of  which^  Tha  Alarm,  the 

(a)  3  Bob.  Ad.  Rep.  272. 
(6)  Mondaj,  Nowmber  Idth. 
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present  action  arises.  He  ohartend  tins  Tessel  in  his  own  name,  and 
took  a  bill  of  lading  for  the  oargo  shipped  in  her  from  the  plaintiff, 
who  was  the  captain ;  which  bUl  of  laoinff  was  made  oat  to  him  as 
the  shipper,  the  defendants  being  named  therein  as  the  consignees^  to 
^whom  the  gaano  was  to  be  delivered  in  this  country.  In  tl^  r«ooo 
charter-party  with  The  Alarm,  Carlisle  agreed  to  pay  the  same  '- 
amount  of  freight  as  his  owners  had  stipulated  for  in  the  original 
duurter-party ;  ba^  by  a  private  and  anbcrainate  agreement  between 
him  ana  the  plaintiff,  Carlisle  stipulated  that  while  the  705.  per  ton 
should  be  required  of  the  consignees  on  the  delivery  of  the  cargo,  the 
plaintiff  was  to  keep  only  40#.  per  ton  as  the  rate  of  freight  as  between 
him  and  Carlisle,  and  was  to  hand  ov^ar  to  Carlble,  wnether  for  the 
benefit  of  him  or  of  his  owners  does  not  clearly  appear,  the  difference 
between  the  70s.  per  ton  which  was  to  be  received  from  the  defendants 
and  the  40«.  per  ton  for  which  the  guano  was  to  be  oonvcSyed  to  this 
country.  The  guano  having  arrived  in  the  Alarm,  the  defendants, 
the  consignees,  demanded  the  cargo,  offering  to  pay  the  difference 
between  the  amount  of  freight  at  the  rate  which  they  bad  contracted 
to  pay  by  the  original  charter-party,  namelyi  70s.  per  ton,  and  the 
advances  which  their  agents  in  South  America  had  made  to  the 
captain  of  The  Planter.  The  plaintiff  insisted  on  the  payment  of  the 
full  freight,  namely,  70s.  per  ton.  After  some  discussion,  the  guano 
was  delivered  to  the  defendants  without  prejudice  to  the  lien  of  the 
plaintiff  if  any,  for  freight 

Three  qaeations  arise.  First,  was  the  contract  made  by  Carlisle, 
when  he  chartered  the  Alarm^  a  contract  made  by  him  as  the  agent 
of  the  defendants,  on  their  behalf  7  Secondly,  if  so,  was  it  one  by 
which  the  defendants  were  bound  7  And,  thirdly,  supposing  the  latter 
question  to  be  answered  in  the  negative^  and  that  the  contract  entered 
into  by  Carlisle  with  the  plaintiff  is  held  to  have  been  made  by  him 


as  agent  of  the  owners  *6£  The  Platrter,  had  those  owners  a 


[*800 


lien  which  they  could  transfer'  to  the  plaintiff,  so  as  to  entitle 

the  latter  to  withhold  the  goods  until  the  whole  of  the  freight  had 

been  paid  7 

I  am  of  opinion  that  our  judgment  ought  to  be  for  the  defendanto 
on  all  three  questions.  In  the  first  place,  I  think  the  contract  entered 
into  between  Carlisle  and  the  plaintiff  must  be  considered  as  a  con- 
tract entered  into  by  him  on  behalf  of  his  owners,  and  not  on  behalf 
of  the  defendants.  The  oharter*part^,  purports  to  be  made  by  him 
with  the  plaintift'  in  his  own  name,  without  any  mention  of  his  acting 
as  agent  for  the  defendants.  The  bill  of  lading  is  also  made  out  to 
him  in  his  own  name,  as  consignor,  the  defendants  being  only  men- 
tioned as  the  consignees.  I  agree  that  these  circumstances  are  not 
conclusive.  A  far  more  important  fact^  in  considering  this  first  point, 
is,  that  by  the  contract  with  the  plaintiff  the  rate  of  freight  to  be 
demandea  by  the  plaintifl^  as  captain  of  the  Alarm,  on  the  arrival 
of  the  goods  in  England,  was  to  be  the  same  as  that  which  the  de- 
fendanto had  agreed  to  pay  to  the  owner  of  The  Planter,  whereas  the 
rate  of  freight  actually  to  be  paid  to  the  plaintiff,  as  between  Carlislei 
who  made  the  charter<*party,  and  the  plaintifl^  was  a  much  smaller 
rate.  Now  it  was  perfeelly  oompetent  to  Carlisle,  on  behalf  of  the 
ownera  of  The  Planter,  to  make  soidi »  ecwtract:  for  it  is  well  eata 
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blifihed  that  wbeb  the   shipowner,  who  has  .contracted  to  carry 
goods  under  a  charter-party  to  a  given  place  of  destination  in  a 

J>articalar  bottom,  finds  that  by  some  vis  major  he  is  prevented 
I'om  falfilling  his  contract^  it  is  open  to  him,  for  the  purpose  of 
carrying  ont  the  contract  so  far  as  he  can,  and  earning  ihe  freight 
i^HQll  ^  which  he  is  entitled  under  it,  to  forward  the  ^gooda  to 
J  their  destination  in  a  substituted  bottom;  and  there  is 
tlothing  to  prevent  his  doing  that  upon  the  most  advantageous 
terms  to  himself  which  the  circumstances  will  admit  of.  If  he  sends 
the  goods  to  their  destination,  it  is  immaterial  to  the  owners,  so  long 
as  they  get  them  delivered  at  the  freight  agreed  on,  whether  the  ori- 
ginal shipowner,  when  obliged  to  substitute  another  ship  for  his  own, 
getsthe  goods  conveyed  to  their  destination  at  the  freight  originally 
agreed  upon,  or  for  less ;  and  therefore,  if  the  shipowner,  under  circum- 
stances-authorizing him  to  tranship  the  goods,  is  enabled  to  get 
them  conveyed  at  a  lower  rate  of  freight,  there  is  no  objection  to  his 
having  the  benefit.  In  this  view  it  was  a  perfectly  legitimate  trans- 
action on  the  part  of  the  master  of  The  Planter,  acting  for  his  owners, 
to  make  an  agreement  with  the  plaintiff  that  the  same  rate  of  freight 
should  be  charged  to  the  defendats  which,  by  the  original  charter^ 
party,  they  bad  stipulated  to  pay ;  while  the  substituted  shipowner 
should  receive  a  less  freight,  the  difference  going  to  the  benefit  of  the 
original  shipowners.  On  the  other  hand,  if  Carlisle,  in  making  this 
contract,  had  been  acting  as  the  agent  of  the  defendants,  he  would 
have  been  guilty  of  a  gross  fraud.  For  it  is  plain  that  when  the 
captain  of  the  original  shipowner,  from  the  necessity  of  circumstances, 
takes  upon  himself  to  act  as  the  agent  of  the  owner  of  the  goods,  it 
becomes  his  duty  to  do  his  best  for  the  interest  of  the  latter,  and  to 
make  the  best  bargain  he  can  for  the  conveyance  of  the  cargo  to  its 
destination.  Therefore,  if  Carlisle,  not  deeming  it  expedient,  or  fi.nd- 
ing  himself  unable,  to  forward  the  goods  in  another  bottom  on  account 
of  his  owners,  took  upon  himself,  under  the  necessity  of  the  case,  to 
*3021  ^^  ^  ^  ^^®  agent  of  the  defendants,  he  would  *no  longer 
-*  have  any  right  to  look  to  the  interest  of  his  owners :  his  sole 
business  would  be  to  consider  the  interest  of  the  owner  o(  the  goods. 
This  being  so,  if  he  was  acting  as  the  agent  of  the  defendants,  his 
agreeing  to  pay  for  the  conveyance  of  the  guano  at  the  rate  of  70t. 
per  ton,  when  he  could  have  got  it  conveyed  for  40«.  would  have 
been  a  gross  act  of  fraud ;  and  it  would  have  been  equally  fraudulent 
in  his  owners  to  pocket  the  difiference.  Now  the  plaintiff,  who  was 
Captain  of  The  Alarm,  knew  all  the  circumstances,  and  would  there- 
fore necessarily  have  been  a  party  to  the  fraud.  On  the  whole,  then, 
I  think  that,  as  the  contract  entered  into  by  Carlisle  with  the  plain- 
tiff, if  made  on  behalf  of  his  owners,  would  be  a  legitimate  transac- 
tion, whereas,  if  made  by  him  as  the  agent  of  the  defendants^  it  would 
be  grossly  fraudulent,  and  this  to  the  knowledge  of  the  plaintiff;  the 
proper  inference  from  these  facts  is,  that  it  was  a  contract  entered 
into  by  him  on  behalf  of  his  owners,  and  therefore  that  it  is  not  bind 
ing  on  the  defendants. 

In  the  second  place,  looking  at  the  case  irrespective  of  this  con- 
sideration, let  us  see  whether,  even  if  Carlisle  did  enter  into  this  contract 
4>f  obarter-party  with  the  pUiotifi^  as.i^gsaat<otthe  defendant^  ha  ooiikl 
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bind  the  defendants  bj  ibe  contract  I  am  clearly  of  opinion  tbat  be 
ooold  not.  I  am  not  disposed  to  question  tbe  doctrine,  in  support  of 
which  Shipton  v.  Thornton,  9  A.  &  £.  S14  (E.  G.  L.  B.  vol.  86X  was 
cited,  that  the  master  of  a  trading  vessel^  although  primarily  the 
immediate  agent  of  the  shipowner,  jet,  if  the  ressel  in  which  tbe 
cargo  has  been  shipped  becomes  incapable  of  conveying  it  to  its  desti^ 
nation  by  the  ^intervention  of  some  vis  major,  and  the  ship-  f^qm 
owner  will  not  or  cannot  transmit  the  goods  to  their  destina-  '- 
tion,  has,  arising  out  of  the  necessity  and  exigency  of  the  circnm- 
stances,  an  implied  authority  to  act  as  the  agent  of  the  owner  of  the 
goods,  and  to  do  what  may  be  expedient  for  sending  them  to  their 
destination,  on  the  best  terms  that  he  can  make.  But  it  must  be 
understood  tbat  this  implied  authority  of  the  master  is  co-extensive 
with  and  limited  by  the  necessity  out  of  which  it  arises,  just  as  it 
also  is  where  he  acts,  under  extraordinary  circumstances,  as  the  agent 
of  his  owners,  with  regard  to  pledging  their  credit,  or  the  ship  itself, 
for  necessaries  for  the  ship.  This  is  obviously  reasonable  with  re- 
ference to  those  with  whose  interests  the  master  is  dealing  in  their 
absence :  while  there  is  nothing  unreasonable  in  requiring  of  a  person 
making  a  contract  with  a  master,  whether  acting  on  behalf  of  the 
shipowner  or  of  a  goods  owner,  that,  knowing  that  the  implied 
authority  of  the  master  arises  out  of  the  necessity  of  the  case,  and 
having,  from  being  on  the  spot,  every  opportunity  of  inquiry,  he  shall 
take  all  reasonable  means  to  satisfy  himself  of  the  existence  of  the 
necessity  out  of  which  alone  the  authority  can  arise.  Now,  in  this 
case,  it  is  clear  that  there  was  no  necessity  for  the  contract  into  which 
Carlisle,  the  master,  entered.  There  might  be  a  necessity,  indeed^ 
under  the  particular  circumstances  of  the  case,  for  his  procuring  other 
vessels,  in  order  to  transmit  the  cargo  to  its  place  of  destination ;  bqt 
there  was  none  for  his  entering  into  a  contract  to  pay  freight  at  tbo 
rate  of  70s.  per  ton.  And  not  only  was  this  so,  but  the  absence  of 
any  such  necessity  was  known  to  the  plaintiff,  seeing  that  by  the 
contract  with  him  it  was  stipulated  that,  while  lOs,  a  ton  should  be 
demanded  of  the  defendants,  the  guano  ^should  actually  be  con-  r«QA^ 
veyed  at  40«.  per  ton. '  I  am  of  opinion,  therefore,  that  the  '- 
contract,  if  entered  into  by  the  captain  as  agent  of  the  defendants,  was 
bad  on  two  grounds:  first,  as  beiuK  fraudulent,  and  fraudulent  to  the 
knowledge  of  the  plaintiff:  secondly,  as  being  beyond  the  limits  of 
any  authority  which  the  captain  could  exercise  in  the  position  ia 
which  he  was  placed. 

There  being,  then,  no  contract  to  bind  the  defendants,  we  come  to 
the  remaining  question,  namely,  whether,  if  the  contract  with  the 
plaintiff  be  considered  as  one  entered  into  by  Carlisle  on  account  of 
his  owners,  there  is  any  right  of  lien  in  the  plaintiff  which  could  en- 
title him  to  withhold  the  delivery  of  the  goods  from  the  defendants : 
for  it  was  agreed  that  the  goods  should  be  given  up  without  prejudice 
to  any  lien  of  the  plaintiff;  and,  if  any  lien  existed  beyond  tbe 
amount  which  has  been  paid,  the  plaintiff  must  succeed  in  this  action. 
The  question  turns  upon  whether  the  defendants  are  entitled  to  de- 
duct, as  against  the  plaintiff,  the  advances  made  on  account  of  freight 
to  the  owners  of  The  Planter.  And  here  a  question  presents  itself 
which  may  be  open  to  some  doubt.    Although  the  original  ship^ 
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owner  may  be  entitled,  on  acoount  of  the  physical  impossibility  of 
bonveying  the  goods  to  their  destination  in  the  bottom  originally  oon- 
traoted  for,  to  employ  another  to  convey  the  goods  and  receive  the 
freight,  can  he,  when  he  parts  with  the  possession  of  the  goods,  trans- 
fer his  right  of  lien  to  the  substituted  shipowner  ?  I  by  no  means 
desire  to  be  understood  as  saying  that  he  cannot  It  may  be  that  the 
same  rale  of  law  which  empowers  the  original  shipowner,  under  cir- 
cumstances of  necessity,  to  tranship  the  goods,  and,  by  sending  thera 
to  the  place  of  delivery  in  another  ship,  to  retain  his  right  to  recover 
*S051  *^^^  freight  as  against  the  owner  of  the  goods,  gives  also,  at 
-'  the  same  time,  as  incidental  to  this  right,  that  of  transferring 
also  the  lien  which  he  would  have  had  upon  the  goods  for  the  freight 
if  he  had  himself  conveyed  them  to  their  destination.  But  it  is  not 
necessary  to  decide  that  question  in  the  present  case.  It  is  enougli  to 
say  that,  supposing  the  right  exists  to  transfer  the  lien  under  sach 
circumstances  from  one  shipowner  to  the  other,  at  all  events  the  first 
can  transfer  to  the  other  no  greater  right  of  lien  than  he  himself  pos- 
sessed. The  utmost  which  the  plaintiff  can  claim,  if  the  second  char- 
ter be  considered,  as  it  must  be,  as  one  between  Carlisle  and  him,  is  to 
stand  in  the  shoes  of  the  original  shipowners,  for  whom  Carlisle  was 
acting.  Then,  what  was  the  lien  which  these  owners  had  at  the  time 
the  goods  were  transferred  ?  Not  a  lien  on  the  goods  for  the  whole 
of  the  freight;  for  considerable  advances  had  been  made  on  account 
of  the  freight,  and  the  lien  of  the  owners  of  The  Planter  remained 
only  for  the  residue.  The  defendants  were  entitled  to  demand  the 
delivery  of  their  goods,  had  they  been  in  the  hands  of  the  ori^nal 
shipowners,  on  payment  of  the  balance,  and  the  lien  of  such  ship- 
owners could  exist  only  for  that  balance.  The  plaintiff,  who  is  sub- 
stituted for  the  original  shipowners  and  stands  in  their  place,  can  be 
in  no  better  condition ;  and  therefore,  on  the  payment  of  the  balance 
due  on  the  original  charter-party,  the  defendants  were  entitled  to  the 
delivery  of  their  goods,  in  whosesoever  hands  they  were,  at  the  place 
of  delivery.  In  addition  to  the  sums  paid  on  aceount  of  freight  to 
fhe  plaintiff,  the  defendants  claimed  to  deduct  the  amount  of  the 
advances  made  to  the  master  of  The  Planter ;  and  on  this  action  being 
brought,  they  paid  the  amount  of  the  balance  into  Court.    I  am  of 

*3061  ^P''^^^^  ^^^^  ^^^  plaintiff  could  have  no  *Iien  beyond  that 
^  amount,  and,  consequently,  that  the  plaintiff  is  not  entitled  to 
retain  his  verdict  on  the  ground  of  lien.    1  am  of  opinion,  therefore, 
that  the  rule  should  be  made  absolute. 
'    (WiOHTMAN,  J.,  was  absent) 

Hill,  J. — I  am  of  the  same  opinion.    My  Lord  has  entered  so  fully 
into  all  the  points  that  I  do  not  feel  it  necessary  to  add  anything. 

(Blackbubn,  J.,  was  absent.)  Bule  absolute. 

It  seems  a  difficult  thing  to  disoover  other,  as  the  point  is  presented   for 

the  party  who  ought  to  pay  the  excess  deoision  to  different  tribunals.    The 

of  freight  incurred  by  a  transhipment  contrariety  of  opinion  which  preTaib 

of  the  cargo.    The  insurer,  freighter,  indicates  the  difficulty  of  solving  the 

and    carrier    alternately    succeed   in  problem.    Am^rigon,  starting  from  the 

idiifUng  th^  burden  from  one  to  the  position  that    the   master  earaa  hk 
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if  he  is  unable  to  obtain  mn-  master  to  prooora  anotber  ship  and  fbr- 
other  veasel,  oontenda  that  if  he  does  ward  the  goods  to  their  destination : 
piocore  another  ship  and  forwards  the  Butler  v,  Murray,  3  Tiffany  (N.  Y. 
eargo,  the  additional  expense  fiills  upon  1864)  88.    The  master  has  the  right 
the  owner.     "  The  captain  is  obliged  to  insist  upon  the  privilege  of  carrying 
to  hire   another  Teasel    only  in    his  the  goods  forward,  in  order  to  earn  his 
quality  of  factor.    He  is,  therefore,  to  entire  freight,  and  if  the  owner  inter- 
have  the  choice  either  of  claiming  his  fere  with  the  exercise  of  his  right,  he 
fineight  in  entirety,  in  which  ease  the  becomes  enUtled  to  freight  for  the  por- 
fieight  of  the  substituted  vessel  is  at  tion  of  the  voyage  completed :   Mer- 
his  charge,  or  of  reducing  his  freight  chants'  Mutual  Ins.  Co.  v.  Butler,  20 
in  proportion  to  the  voyage  aecom-  Maryland  (1862)  41.     See  also  1  Par« 
plished,  in  which  case  the  freight  of  tons'  Mar.    Law  158 ;    Flanders  on 
the  substituted  vessel  is  at  the  eharge  Shipping,  §§  242,  629. 
of  the  goods  saved  ^*  Meredith's  Ed.        Pothier  and  Yalin,  on  the  contrary, 
345.     It  being  the  duty  of  the  master  take  the  strict  view  that  the  master's 
to  forward  the  cargo :  Id.  842-3-4;  contract  was  to  carry  the  cargo  in  his 
Pardeasne,  Droit  Gcmi.,  Nos.  715  and  own  veasel|  and  he  is  not  bound  to  hire 
644 ;    Boulay-Paty,  Droit  Mar.  400,  another  unless  he  seta  up  a  claim  for 
405.     A  vessel  from  Gallao  to  Balti-  the  entire  freight    The  expense  of 
more  was  brought  into  Pernambuoo  and  forwarding  the  goods  by  anoUier  enft 
condemned.     Ingraham,  First  Judge :  fi^  upon  him  and  goes  in  rodnctiou 
"The  evidence  shows  the  arrival  of  the  of  his  froight:   1   Yalin  651,  653; 
veasel,  with  her  cargo,  at  Pernambuoo,  Pothier  Charte-partie,  No.  68.     The 
whero  she  was  condemned  and  the  principal  case,  which  decides  that  the 
cargo  reshipped  for  the  port  of  destina-  original  shipowner  can  transfer  to  the 
Uon  by  the  captain.    So  far  as  trans-  substituted  carrier  no  right  of  lien  for 
porting  the  cargo  to  Pernambuoo,  on  ^o    excess    of    froight,    goes    upon 
the  passage  homeward,  was  performed,  Pothier's  principle,  and  assumes  that 
a  rateable  proportion  of  freight  was  ^be  freighter  is  only  bound  to  pay  the 
earned.     *    *     Thero  is  no  doubt,  original  contract  price,  and  the  master 
under  our  law,  that  the  master  was  not  must  deliver  the  goods  at  their  destine* 
only  justifiable,  but  that  it  was  his  tion  in  order  to  obtain  his  freight.   The 
duty,  in  a  case  of  necessity,  to  tranship  Flora,  Law  Rep.  Adm.  45.    But  if  the 
the  goods  and  send  them  home  by  an-  right  of  the  carrier  to  the  excess  of 
other  vessel ;  and  where  such  tran-  freight  be  once  established,  the  lien,  as 
shipment  is  necessaryi  he  may  charge  incidental  to  the  fVeight,  may  be  trans* 
the  cargo  with  the  extrafroight  of  such  ferred  with  the  cargo  to  the  substituted 
renewed  voyage.    By  extra  freight  is  master :  Bags  of  Linseed,  1  Black  (U. 
meant  the  surplus  beyond  what  the  S.  Sup.  Ct.  1861)  108. 
freight  would  have  been  if  no  neoessity       The  notion  that  the  insuror  is  not 
of  hiring  another  ship  had  intervened  i"  bound  to  indemnify  the  owner  for  the 
Worth  V.  Mumford,  1  Hilt.  (1855)  1.  increased  froight,  Shulti  v.  Ohio  Ins. 
If  the  cargo  is  in  a  condition  fit  to  Co.,  1  B.  Mun.  (Ky.  1841)  336,  is  not 
be  tnasported,  it  is  the  duty  of  the  sustained :  1  Phillips  on  Ins.,  §  1138. 
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PlaintifT,  a  builder,  by  doed  contracted  with  defendants  to  boild  for  them  a  home  and 
premises  for  a  certain  sum.  The  deed  prorided  that  '<  no  alterations  or  additions  shall  be 
admitted  unless  directed  by  the  architect  of*'  defendants  **  in  writing  under  his  hand,  and 
a  weekly  account  of  the  work  done  thereunder  shall  be  deUvered  to  the  said  architect  or  the 
clerk  of  the  works  on  erery  Monday  next  ensuing  the  performance  of  such  work  ;  and  the 
delivery  of  such  account  shall  be  a  condition  precedent  to  the  right  of  "  plaintiff  *'  to  reco- 
ter  payment  for  any  such  addition  or  alteration." 

.  In  an  action  by  plaintiff  to  recorer  the  balance  due  under  the  contract,  the  claim  includ- 
ing charges  for  additions  and  alterations  :  Held,  first,  that  parol  eridence  was  admissible 
for  plaintiff  to  explain  tiiat  the  expression  *' weekly  account"  was  a  term  of  art  well 
known  in  the  building  trade,  and  meant,  by  the  usage  of  die  trade,  an  account  of  the  day 
work  expended  in  eadi  week  on  the  additions  and  alterations,  and  the  materials  used  in 
such  day  work.  Secondly,  that  mere  sketches  of  the  manner  in  which  the  extra  work  was 
to  be  done,  prepared  and  furnished  to  plaintiff  by  defendants'  architect,  but  not  signed  by 
him,  were  not  directions  in  writing  under  the  hand  of  the  architect,  within  the  meaning 
of  the  contract. 

AcnoK  to  recover  an  alleged  balance  dae  from  defendants  to  plain- 
tiff on  a  bailding  contract. 

At  the  London  Sittings,  after  Trinity  Term,  1858,  the  case  was  re- 
ferred, by  consent  and  by  order  of  Nisi  Prius,  to  an  arbitrator,  wbo 
was  empowered  to  state  a  case  for  the  opinion  of  the  Court.  The 
arbitrator,  on  6th  Jane,  1860,  made  his  award  in  favour  of  the  plain- 
*3071  ^^^  *^^^  ^  certain  sum ;  subject  to  the  opinion  of  the  Court  on 
-I  the  following  case. 

The  plaintiff  was  a  builder ;  and  by  a  deed  dated  18th  October, 
1866,  and  executed  bv  him  and  the  defendants,  he  contracted  and 
agreed  with  the  defenoants  to  erect  and  build  for  them  a  house  and 
premises  for  the  sum  of  86971.,  upon  the  terms  and  subject  to  the 
stipulations  and  conditions  contained  in  the  said  deed,  a  copy  of  which 
was  annexed  to  and  was  to  be  considered  as  part  of  the  case.  The 
bouse  and  premises  were  built  by  the  plaintifl^  and  certain  extra 
works  and  nttings  were  done  and  provided  by  him  in  and  about  'the 
same ;  and  the  action  was  brought  to  recover  the  sum  of  8783Z.  4^. 
8d.,  being  the  balance  claimed  to  be  due  on  the  contract  and  the  value 
of  such  extra  works  and  fittings,  after  giving  credit  to  the  defendants 
for  all  sums  paid  by  them  on  account.  By  the  contract  it  was  pro- 
vided that  ''no  alterations  or  additions  shall  be  admitted  unless 
directed  by  the  architects  of  the  defendants  ''in  writing  under  his 
hand ;  and  a  weekly  account  of  the  work  done  thereunder  shall  be 
delivered  to  the  said  architect  or  the  clerk  of  the  works  on  every 
Monday  next  ensuing  the  performance  of  such  work ;  and  the  delivery 
of  sucn  account  shall  be  a  condition  precedent  to  the  right  of"  the 
plaintiff  '*to  recover  payment  for  any  such  addition  or  alteration." 
It  was  contended  before  the  arbitrator,  on  behalf  of  the  defendants, 
that  the  plaintiff  was  not  entitled  to  recover  for  some  of  the  extra 
work  done  bv  him,  on  the  ground  that  the  same  was  not  directed  to 
be  done  by  the  architect  by  any  writing  under  his  hand  pursuant  to 
the  clause  in  the  contract  above  set  out,  and  also  on  the  ground  that 
*S081  "^  sufficient  weekly  accounts  of  such  work  were  delivered  *by 
-'  the  plaintiff  within  the  meaning  of  that  clause.  With  respect 
to  the  latter  objection  it  appeared  in  evidence  that  certain  accounts 
of  the  extra  work  were  delivered  by  the  plaintiff  as  and  for  weekly 
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accounts  within  the  meaning  of  the  contract ;  and  it  was  contended  on 
his  behalf  that  the  term  "  weekly  accoant,''  as  used  in  the  contract, 
was  a  term  of  art  well  known  in  the  bailding  trade  and  to  all  buildera 
and  architects,  and  that  parol  testimony  was  admissible  to  prove  its 
meaning.  The  admissibility  of  such  evidence  was  objected  to  on  the 
part  of  the  defendants.  The  arbitrator  held  that  the  words  used  were 
a  term  of  art,  and  that  such  evidence  was  admissible :  and  he  accord'* 
ingly  received  the  same,  and  was  satisfied  thereby  that  the  weekly 
accounts  delivered  by  the  plaintiff  of  such  extra  work  were  sufficient 
weekly  accounts  within  the  meaning  of  the  contract,  and  accordingly 
he  included  the  value  of  such  extra  work  in  the  amount  awarded  to 
the  plaintiff.  With  respect  to  the  objection  that  the  plaidtiff  was  not 
entitled  to  recover  for  part  of  the  extra  work,  on  the  ground  that  the 
same  was  not  directed  to  be  done  by  the  architect,  by  any  writing 
nnder  his  hand  pursuant  to  the  contract,  the  arbitrator  found  and 
determined  that,  as  regards  the  greater  part  of  such  extra  work,  the 
same  was  directed  to  be  done  by  the  architect  by  sufficient  orders  or 
directions  in  writing  under  his  hand;  but' as  regards  a  small  pari 
thereof,  amounting  to  the  sum  of  1052.  I89.  6df.,  the  only  evidence  of 
any  such  orders  or  directions  in  writing  produced  before  the  arbi- 
trator were  certain  sketches,  indicating  the  manner  in  which  such 
extra  work  was  to  be  done,  but  not  specifying  the  materials  to  be 
nsed,  or  containing  any  absolute  order  or  direction  for  the  execution 
of  such  works.  These  ^sketches  were  all  prepared  in  the  r*QA9 
office  of  the  said  architect  of  the  defendants,  by  his  clerks  and  '- 
under  his  directions,  and  were  by  his  order  furnished  to  the  plaintiff 
bat  were  not  signed  by  the  said  architect  or  his  clerks.  These 
sketches  were  annexed  to  the  case.  As  regards  them  the  arbitrator 
held  and  adjudged  that  they  were  not  sufficient  orders  or  directions 
in  writing  within  the  meaning  of  the  contract ;  and  accordingly  dis- 
allowed to  the  plaintiff  the  value  of  the  work  done  under  them. 

The  questions  for  the  opinion  of  the  Court  were :  First,  was  the 
arbitrator  right  in  admitting  parol  testimony  to  show  the  meaning  of 
the  term  "  weekly  account,"  as  used  in  the  contract  ?  If  the  Cburt 
should  be  of  opinion  that  such  evidence  was  inadmissible,  the  amount 
awarded  to  the  plaintiff  was  to  be  reduced  by  a  certain  sum.  Secondly, 
If  the  Court  should  be  of  opinion  that  the  said  sketches  were  sufficient 
written  orders  or  directions  for  the  execution  of  the  works  therein 
indicated,  and  that  the  arbitrator  ought  to  have  allowed  to  the  plaintiff 
the  value  of  such  works,  the  amount  awarded  to  the  plaintiff  was  to 
be  increased  by  the  said  sum  of  1052. 18«.  6d. 

Lush,  in  this  Term,  had  obtained  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  case  should  not  be  remitted  back  to  the  arbitrator 
to  be  amended  in  the  statement  of  facts  raising  the  first  point  It  was 
ordered  that  this  rule  should  come  on  for  argument  with  the  special 
case. 

Specimens  of  the  weekly  accounts  delivered  by  the  plaintiff  were 
attached  to  the  affidavits  on  which  this  rule  was  obtained.  These 
were  each  headed  '^  Accounts  of  day  work  and  materials."  It  was 
sworn  that  the  plaintiff  conceded,  before  the  arbitrator  that  these  r«Q  1  a 
^accounts  contained  an  account  of  only  a  very  small  portion  of  '-  ^ 
)be  additions  ftod  alt^atioi)s  ariBing  oyit  of  the.  contract  being  confined 
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lo  the  day  work  ezpNonded  in  each  week  on  snch  additions  and  altera- 
tions, and  the  materials  used  in  such  day  work  ;  that  the  defendants 
contended  that  accounts  of  all  the  work  done  ought  to  have  been  deliv- 
ered,  according  to  the  unambiguous  language  of  the  contract ;  and  that 
the  plaintiff  then  tendered  the  evidence  of  architects  and  builders,  to 
prove  that  the  accounts  delivered  were  sufficient,  and  that  it  was  the 
custom,  or  common  practice,  in  the  building  trade,  to  deliver  accounts 
of  such  matters  only  as  the  said  accounts  contained,  and  that,  in  refer- 
ence to  extra  works  capable  of  being  measured,  it  was  not  usoal  to 
deliver  any  account  of  them;  which  evidence  was  objected  to  by  the 
defendants,  but  received  by  the  arbitrator. 

Bovill  (Tompson  ChiUy  with  him),  for  the  plaintiff. — ^First,  there  is 
no  ground*  for  sending  back  the  case  to  the  arbitrator.  He  was  not 
required,  by  the  submission,  to  state  any  points  which  might  arise ;  but 
was  merely  empowered  to  state  a  case  according  to  his  discretion; 
and  he  has  set  forth  sufficient  facts  to  raise  the  first  point. 

(The  Court  here  stated  that  they  were  of  that  opinion,  and  that  the 
rule  must  be  discharged  with  costs.) 

Secondly,  the  arbitrator  was  clearly  right  in  admitting  parol  evi 
dence  to  explain  the  term  "  weekly  account/'  that  being,  as  he  bas 
found,  a  term  of  art  in  the  building  trade.  [Blackburn,  J. — Grant  r. 
Maddox,  16  M.  k  W.  737,  is  an  authority  in  your  favour.] 
^01 1-1  *Lu8h,  contril. — The  case  is  not  within  the  principles  upon 
^  which  paroi  evidence  is  admissible  to  explain  written  docu- 
ments. The  parol  evidence,  here,  was  not  restricted  to  the  meaning 
of  an  ambiguous  word  or  expression,  but  was  admitted  to  contradict 
the  plain  meaning  of  the  woras  ''  a  weekly  account  of  the  work  done 
thereunder,"  %,  e.  under  the  direction  of  the  architect,  and  to  prove 
that  those  words  were  satisfied  by  the  delivery  of  accounts  of  extra 
work  not  done  under  such  direction.  Grant  v,  Maddox,  15  M.  &  W. 
787,  is  distinguishable.  Parol  evidence  was  properly  admitted,  in 
that  case,  to  show  that,  by  the  word  "year"  in  the  contract  there  in 
question,  the  theatrical  year  was  intended.  [Blacebubn,  J. — ^Does 
not  the  principle  of  that  decision  show  that  evidence  is  admissible  to 
explain  that,  by  a  ^'  weekly  account  of  the  work,"  an  account  of  certain 
portions  of  weekly  work  was  meant  7  Alderson,  B.'s,  judgment  makes 
strongly  against  the  present  defendant.  He  says,  ''It  is  perfectly  true 
that  you  have  no  right  to  qualify  or  alter  the  effect  of  a  written  oontract 
bv  parol  evidence;  but  it  is  perfectly  competent  to  you  to  qualify  or 
alter  by  parol  evidence  the  meaning  of  the  words  which  apparently 
form  the  written  contract,  and  to  insert  the  true  words  which  the  par- 
ties intended  to  use.  That  is  not  to  alter  the  contract,  but  to  snow 
what  the  contract  is.  Wherever  the  words  used  have,  by  usage  or 
local  custom,  a  peculiar  meaning,  that  meaning  may  be  shown  by 
parol  evidence.  Here  the  contract  is,  that  the  plaintiff  is  to  be  paid 
far  three  years,  a  salary  of  61.,  62.,  and  72.  per  week  in  those  years. 
That  means,  according  to  the  evidence  and  the  finding  of  the  jury, 
that  she  is  to  be  paid  so  much  per  week  during  every  week  that  tbe 
*S121  ^^^^''^  *^  o^pea  in  those  years."  You  seek  to  read  the  words 
^  **9k  weekly  aooount  of  the  work  done"  as  equivalent  to  **  a 
weekly  account  of  all  the  work  done."]  That  is  the  fiiir  meaning  of 
ike  words^  and  it  would  be  eoatradtoted  by  the  parol  evideooe* 
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Blackett  9.  Boyal  EzcIutQgo  Aaaoranoe  Compftny,  2  Or,  k  J.  244,  is 
in  point.  There,  in  an  action  on  a  policy  on  ship,  in  the  common 
form,  *'  upon  the  body,  tackle,  apparel,  ordnance,  munition,  boat,  and 
other  furniture  of  the  ship  called  The  Thames,*'  it  was  held  that  parol 
evidence  was  inadmissible  of  a  usage  at  Lloyd's  that  boats  slung  on 
the  ship's  quarter  (which  was  proved  to  be  the  invariable  mode  of 
carrying  them  on  such  voyages  as  that  insured)  were  not  protected  by 
the  policy.  In  delivering  the  judgment  of  the  Court  Lord  Lyndhurst, 
C.  B.,  said,  "  The  policy  is  in  the  usual  form  as  to  ship  and  goods, 
and,  as  far  as  regards  the  ship,  imports  to  be  upon  the  ship  (that  is, 
the  bodyX  tackle,  apparel,  ordnance,  munition,  boat,  and  other  furni- 
ture of  the  ship  called  The  Thames.  There  is  no  exception,  and  the 
Colioy  is,  therefore,  upon  the  &C6  of  it,  upon  the  vfhole  ship,  on  all 
or  furniture,  and  on  all  her  apparel.  It  was  in  evidence  in  the 
cause,  and  admitted  upon  the  argument,  that,  upon  such  voyages  as 
that  insured,  ships  invariably  carry  a  boat  in  the  place  in  which  this 
boat  was  carried,  and  slung  as  this  boat  was  slung;  and  that  the  ship 
would  not  be  properly  furnished  or  equipped,  unless  it  had  a  boat  in 
that  place  and  so  slung.  The  objection,  then,  to  the  parol  evidence 
IS,  that  it  was  not  to  explain  any  ambiguous  words  in  the  policy,  any 
words  which  might  aamit  of  doubt,  nor  to  introduce  matter  upon 
which  the  policy  was  silent,  but  *was  at  direct  variance  with  r«QiQ 
tbe  words  of  the  policy,  and  in  plain  opposition  to  the  language  '- 
it  uaed.  That,  whereas  the  poucy  imported  to  be  upon  the  ship,  furni- 
ture, and  apparel  generally,  the  usage  is  to  say  that  it  is  not  upon  all 
the  furniture  and  apparel,  but  upon  part  only,  excluding  the  boat. 
Usage  may  be  admissible  to  explain  what  is  doubtful ;  it  is  never 
admissible  to  contradict  what  is  plain."  In  the  present  contract  "the 
work  done"  must  mean  "all  the  work  done,"  just  as,  in  that  case, 
"boat"  was  held  to  include  all  the  boats  of  the  ship.  In  Magee  v. 
Atkinson,  2  M.  ft  W.  440,  it  was  held  that  the  defendant,  who  had 
signed  a  contract  in  his  own  name,  could  not  be  allowed  to  show  that 
be  had  signed  it  only  as  a  broker,  although  he  was  known  to  be  so ; 
and  that  parol  evidence  of  a  custom  in  Liverpool,  where  the  contract 
was  made,  to  send  in  brokers'  notes  without  oisclosing  the  principal's 
name,  was  properly  rejected.  [Coccbubn,  C.  J. — There  are  two 
cases  referred  to  in  Park  on  Marine  Insurance,  vol.  1,  pp.  28, 24  (ed.  8). 
In  one  of  these.  Boss  v.  Thwaite,  Sittings  at  Guildhall  after  Hil.  T. 
16  G.  8,  Lord  Mansfield,  C.  J.,  was  of  opinion  that  evidence  of  the 
usage  of  underwriters  was  admissible  to  show  that  goods  lashed  on 
deck  are  not  within  a  general  policy  on  goods ;  and  that  when  such 
goods  are  intended  to  be  insured  they  are  always  insured  by  name, 
and  the  premium  is  greater.  In  the  other,  Baclchouse  v,  Bipley,  C. 
Pv  Sittings  after  Mich.  T.,  1802,  Chambre,  J.,  ruled  the  same  point.] 
Lord  Lyudhurst^  C.  B.,  in  the  judgment  in  Blaokett  v.  Boyal  Exchange 
Assurance  Company,  2  Cr.  ft  J.  244,  250,  distinguishes  those  cases, 
and  shows  that  they  proceeded  *upon  a  different  principle,  r^o^A 
namely,  that  on  an  ordinary  insurance  on  goods  the  under-  ^ 
writer  is  entitled  to  expect  that  they  shall  be  stowed  in  the  usual 
part  of  the  ship ;  and  tlu^  a  usage  that  goods  atowed  in  a  more  dao- 
C;erou8  part  are  not  covered  by  an  ordinary  policy,  but  require  a  dia- 
Uuot  explanation  to  tb^  underwriter  of  tbe  nature  of  thei  riak^  ia  not 
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g^iOHTHAK,  J.,  was  absent.) 
LL,  J. — I  am  entirely  of  the  same  opinioo.  The  question  tarns 
upon  the  meaning  to  be  given,  in  the  contract,  to  the  words  '*  a 
weekly  account  of  the  work  done  theveunder."  Mr.  Lush  says  that 
the  plain  ordinary  meanine  of  these  words  is  a  ^  weekly  aoooant  of 
all  the  work  done  thereunder."  ,  The  usage  of  the  trade  is  proved  to 
be  that  they  mean  "a  weekly  account  of  the  day  work  done  there- 
under." We  have  to  determine  whether  evidence  of  that  usage  was 
rightly  received.  Now  the  rule  governing  the  admissibility  of  evi- 
dence to  explain  the  language  of  contraots  is,  that  words  relating  to 
the  transactions  of  common  life  are  to  be  taken  in  their  plain,  ordi- 
nary, and  popular  meaning ;  but  if  a  oontract  be  made  witn  reference 
to  a  subject-matter  as  to  which  particular  words  and  expressions  bave 
by  usage  acquired  a  peculiar  meaning  different  from  their  plain 
ordinary  sisnse,  the  parties  to  such  a  contract,  if  they  use  those  words 
or  expressions,  must  be  taken  to  have  used  them  in  their  restricted 
and  peculiar  signification.  And  parol  evidence  is  admissible  of  the 
usage  which  affixes  that  meaning  to  them.  The  admissibility  of  such 
evidence  does  not  depend  upon  whether  the  expression  to  be  construed 
*3191  ^^  ftnibiguous  or  unambiguous;  ''^but  merely  upon  whether  or 
^  not  the  expression  has,  with  reference  to  the  subject-matter  of 
the  contract,  acquired  the  peculiar  meaning. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  I  agree  with  my  bro- 
ther Hill  that  the  words  of  a  written  commercial  contract  are  to  be 
understood  in  the  sense  which  they  have  acquired  in  the  trade  to 
which  the  contract  relates.  It  is  a  prim&  facie  presumption  that,  if 
the  parties  to  such  a  contract  use  expressions  which  bcflir  a  pecnliar 
meaning  in  the  trade,  they  use  them  in  that  peculiar  meaning :  which 
can  be  ascertained  only  by  parol  evidence.  I  do  not  think  that  it  is 
necessary,  in  order  to  render  such  evidence  admissible,  that  there 
should  be  any  ambiguity  on  the  face  of  the  phrase  which  has  to  be 
construed.  In  Humphrey  v.  Dale,  7  E.  &  B.  26ft,  274  C&.  0.  L.  R.  vd. 
90),  where  the  question  arose  as  to  the  admissibility  oi  parol  evidence 
to  annex  to  a  contract  a  customary  incident,  Lord  Campbell,  C.  J., 
said,  *'  Whether  this  evidence  be  treated  as  explaining  the  language 
used,  or  adding  a  tacitly  implied  incident  to  the  contract  beyond  tho^e 
which  are  expressed,  is  not  material.  In  either  point  of  view,  it  will 
be  admissible  unless  it  labours  under  the  objection  of  introducing 
something  repugnant  to  or  inconsistent  with  the  tenor  of  the  written 
instrument.  And,  upon  consideration  of  the  sense  in  which  that 
objection  must  be  understood  with  reference  to  this  question,  we  think 
it  does  not.  In  a  certain  sense  every  material  incident  which  is  added 
to  a  written  contract  varies  it,  makes  it  different  from  what  it  appeared 
to  be,  and  so  far  is  inconsistent  with  it."  The  rule  is  still  more  cor- 
rectly laid  down  in  Smith's  Leading  Cases,  vol.  1,  p.  529  (ed.  6),  in  the 
«QAAi  *notes  to  Wigglesworth  v.  Dallison;  where,  after  setting  out 
^^"J  Parke  B.'s  judgment  in  Hutton  v.  Warren,  1  M.  &  W.  466, 474, 
the  author  thus  proceeds: — ''From  the  above  luminous  judgment'* 
''  it  may  be  collected  that  evidence  of  custom  or  usage  will  be  received 
to  annex  incidents  to  written  contracts  on  matters  with  respect  to 
which  the^  are  silent"  "  But  that  such  evidence  is  only  receivable 
when  the  incident  which  it  is  sooght  to  import  into  the  oontract  is  con* 
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mstent  with  tbe  terms  of  the  written  instnimeDt.  If  inoonsisteDty  the 
eyidence  is  not  receivable,  and  this  inconsistency  may  be  evinced,  1st, 
by  the  express  terms  of  the  written  instrument.  2d,  by  implication 
therefrom."  That  I  take  to  be  the  true  rule  of  law  upon  the  subject ; 
that  when  it  is  shown  that  a  term  or  phrase  in  a  written  contract  bears 
a  peculiar  meaning  in  the  trade  or  business  to  which  the  contract  re* 
latesy  that  meaning  is,  prim&  facie,  to  be  attributed  to  it,  unless^  upon 
the  construction  of  the  whole  contract,  enough  appears,  either  from 
express  words  or  by  necessary  implication,  to  show  that  the  parties 
dia  not  intend  that  meaning  to  prevail.  Tbe  consequence  is  that  every 
individual  case  must  be  decided  on  its  own  grounds,  and  upon  the 
terms  of  the  particular  contract  in  dispute,  regarded  as  a  whole.  Id 
the  oases  of  Blackett  v.  Boyal  Exchange  Assurance  Company,  2  Cr. 
&  J.  244,  and  Spartali  «.  Benecke,  10  G.  B.  212  (E.  C.  L.  B.  vol.  70), 
it  will  he  found,  I  think,  that  the  parol  evidence  was  rejected  on  the 
ground  that  the  language  of  the  contract  in  each  case,  taken  as  a 
whole,  evinced  on  the  face  of  it  an  intention  of  the  parties  not  to  use 
the  words  in  dispute  in  tbe  restricted  sense  to  which  it  was  sought  by 
tbe  evidence  to  confine  them.  Neither  of  those  cases  ^conflicts  r«Qoi 
with  the  general  principle,  which  has  been  always  admitted.  '- 
In  the  present  case,  nothing  appears  on  the  face  of  the  contract  to 
lead  to  the  conclusion  that  the  parties  did  not  intend  to  use  tbe  term 
*' weekly  account"  in  the  peculiar  sense  which  it  bore  in  the  building 
trade.  On  the  contrary,  the  great  probability  is  that  both  the  plain- 
tiff, as  a  builder,  and  the  defendants'  architect,  intended  t()  use  it  in 
that  sense.  Consec^uently,  I  think  that  the  arbitrator  was  quite  right 
in  admitting  the  evidence. 

Judgment  for  plaintiff  on  first  point,  and  for  defendants  on 
the  second. 
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Dedtfation  that,  in  consideration  that  plaintiff  would  accept,  for  defendant's  accomoda- 
tion, a  bill  of  exchange  drawn  by  defendant  on  plaintiff,  and  would  deliTer  the  same  to 
defendant  in  order  that  he  might  negotiate  it  for  his  own  nse,  defendant  promised  plaintiff 
to  indemnify  and  save  him  harmless  from  any  conseqnent  loss  or  damage.  Averment, 
that  plaintiff  accepted  the  bill  and  delivered  it  to  defendant  Breach,  that  defendant  did 
not  indemnify  or  save  harmless  plaintiff  from  loss  or  damage  ;  and  plaintiff,  as  acceptor, 
was  obliged  to  and  did  pay  W.,  the  holder,  the  amount  of  the  bill  and  interest,  and  the 
costs  of  an  action  on  the  bill  by  W.  against  plaintiff,  as  acceptor  ;  and  plaintiff  also  incur- 
red costs  and  expenses  in  defending  and  settling  such  action. 

Pleas.  1.  To  so  much  of  the  declaration  as  relates  to  plaintiff's  claim  in  respect  of  his 
payment  to  W.  of  the  amount  of  the  bill  and  interest  $  A  set-off. 

Demurrer.    Joinder  in  demurrer. 

S.  To  so  much  of  plaintiff's  claim  as  relates  to  the  costs  of  the  action  brought  by  W. 
against  plaintiff,  and  the  costs  and  expenses  incurred  by  plaintiff  in  defending  and  settling 
the  said  action  $  That  tlie  whole  of  the  said  costs  and  expenses  were  incurred  by  plaintiff  at 
defendant's  request:  concluding' with  a  set-off. 

Replication  thereto,  That  the  said  costs  and  expenses  were  not,  nor  was  any  part  thereofi 
incnrred  at  defendant's  request  as  alleged. 

Deoranrer.    Joinder  in  demurrer. 

Held,  that  the  first  plea  was  good,  for  that  plaintiff's  claim  in  respect  of  the  amount  of 
the  bill  and  interest  was  a  liquidated  demand,  capable  of  being  ascertained  with  precision 
at  the  time  of  pleading ;  and  waa  separable  from  the  rest  of  the  claim,  though  mixed  up 
Willi  ji  m  one  ommt.    Thattte  mmnd  ^m  wu  bad»  btipg  pleaded  to  C9et«  apd  evpeanp 
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lacorred  by  plaintiff,  bat  not  paid,  and  tkerefore  not  ficnutitathig  a  liqnldated  denaad  ti 
which  a  set-off  could  be  pleaded* 

Declaration.  For  that,  in  consideration  that  plaintiff  woald 
^QQo-]  ftccept,  for  defendant's  ^accommodation,  a  bill  of  exchange 
-•  drawn  by  defendant  on  plaintiff,  requiring  him  to  pay  to  de- 
fendant's order  the  sum  of  lOOZ.,  three  months  after  date,  and  would 
deliver  the  same  to  defendant,  in  order  that  he  might  negotiate  the 
same  for  his  own  use,  defendant  promised  plaintiff  to  indemnify  and 
save  harmless  plaintiff  from  any  loss  or  damage  by  reason  thereof. 
Averment,  that  plaintiff  acceptea  the  said  bill  for  defendant's  accom- 
modation, and  delivered  the  same  to  him  for  the  purpose  and  on  the 
terms  aforesaid.  Breach,  that  defendant  did  not  indemnify  or  save 
harmless  plaintiff  from  loss  or  damage  by  reason  thereof;  and  plain- 
tiff, as  acceptor  of  the  said  bill,  was  obliged  to  and  did  pay  to  one 
Lucas  Waring,  the  holder  thereof,  the  amount  of  the  said  bill,  with 
interest  thereon,  and  the  costs  of  an  action  brought  by  the  said  Lucas 
Waring  against  plaintiff  as  such  acceptor;  and  plaintiff  also  incurred 
costs  and  expenses  in  defending  and  settling  the  said  action. 

Pleas.  1.  To  so  much  of  the  aeclaration  as  relates  to  plaintiff's  claim 
in  respect  of  his  payment  to  the  said  Lucas  Waring  of  the  amount  of 
the  said  bill  ana  the  interest  thereon;  A  set-off  for  money  paid  bj 
defendant  to  the  use  of  plaintiff  at  his  request,  and  for  money  lent  by 
defendant  to  plaintiff  at  his  request,  and  for  money  had  and  received 
by  plaintiff  for  defendant,  and  for  money  otherwise  due  from  plaintiff 
to  defendant. 

Demurrer.    Joinder  in  demurrer. 

2.  To  so  much  of  plaintiff's  claim  as  relates  to  the  costs  of  the  action 
brought  by  the  said  Lucas  Waring  against  plaintiff,  and  the  costs  and 
expenses  incurred  by  plaintiff  in  defending  and  settling  the  said  action: 
That  the  whole  of  the  said  costs  and  expenses  were  incurred  by  plain- 
*S281  ^^^  ^^  ^^^  request  of  defendant;  and  that  at  the  *time  of  the 
-*  commencement  of  this  suit  plaintiff  was  and  still  is  indebted  to 
defendant  in  an  amount  equal  to  plaintiff's  claim,  in  respect  of  a  set- 
off similar  to  that  pleaded  in  the  first  plea. 

Replication  thereto.  That  the  said  costs  and  expenses  were  not,  nor 
was  any  part  thereof,  incurred  at  the  request  of  defendant  as  alleged. 
•  Demurrer.    Joinder  in  demurrer. 

Webb}/,  for  the  plaintiff. — ^First:  the  first  plea  is  bad.  The  action 
being  for  unliquidated  damages,  a  plea  of  set-off  is  inadmissible. 
Such  a  plea,  pleaded  to  a  declaration  very  similar  to  that  in  the 
present  case,  was  held  bad  in  Hardcastle  v,  Netherwood,  5  B.  &  Aid. 
93  (E.  0.  L.  R.  vol.  7).  It  is  true  that  the  plea,  there,  was  pleaded  to 
the  whole  declaration,  and  that  the  Court  said,  "  The  defendant  might, 
perhaps,  have  pleaded  a  set-off  to  that  part  of  the  count  which  charges 
the  defendant  with  the  amount  of  the  acceptances  paid  by  the  plain- 
tiff." There  is,  however,  no  distinction  in  principle  between  a  plea 
to  the  whole  and  a  plea  to  part  of  a  declaration  sounding  in  damages, 
and  in  which  the  breach  is  general.  [Hill,  J. — The  part  of  the  decla* 
ration  to  which  the  first  plea  is  pleaded  is  in  substance  a  special  count 
for  money  paid.  Cockburn,  C.  J. — The  part  of  the  demand  answered 
by  the  plea  is  a  sum  certain,  or,  at  any  rate,  capable  of  being  aacer- 
at  the  time  of.  pleading.    Tha  rule,  Ihereibre^  laid  down  in 
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Welsby's  Cbitty's  Statutes,  vol.  8,  p.  1026,  note,  (ft)  (2d  ed.),  that 
''There  cannot  be  a  set-off  against  a  claim  merely  sounding  in 
damages,  and  which  is  not  capable  of  being  liquidated  at  the  time  of 
pleading,'*  does  not  apply.  *Hill,  J. — That  statement  of  the  r«oo4 
rule  is  fully  borne  out  by  the  judgment  of  Tindal,  C.  J.,  in  '■ 
Morley  v.  Inglls,  4  B.  N.  C.  58,  70  (E.  C.  L.  R.  vol.  88),  one  of  the 
authorities  cited  in  support  of  it.]  The  question  is,  whether  the 
Statute  of  Set-off  empowers  a  defendant  to  sever  a  claim  which 
sounds  in  damages.  [Hill,  J. — Suppose  that  the  defendant  had  paid 
this  part  of  the  plaintiff's  claim  before  action ;  could  he  not  have 
pleaded  payment?]  Probably  not;  the  breach  assigned  in  the  decla- 
ration being,  in  effect,  that  the  defendant  failed  to  indemnify  the 
plaintiff  from  the  loss  or  damage  incurred  by  the  negotiation  of  the 
bill.  But,  assuming  that  payment  might  have  been  pleaded,  it  does 
not  necessarily  follow  that  a  plea  of  set-off  is  admissible.  Secondly : 
The  replication  to  the  second  plea  is  good.  That  plea,  however,  is 
bad,  as  being  pleaded  to  the  unascertained  costs  of  the  action  brought 
b?  Waring,  including,  possibly,  costs  incurred  but  not  yet  paid  by 
the  plaintiff.  Hardcastle  v.  Netherwood,  6  B.  &  Aid.  98  (E.  C.  L.  B. 
vol.  7),  and  Auber  v.  Lewis,  E.  T.  1818,  K.  B.,  Manning's  Nisi  Priua^ 
Digest,  2d  ed.  p.  251,  there  cited,  are  authorities  against  this  plea  alsok 
[Hill.  J.— Garrard  v.  Cottrell,  10  Q.  B.  679  (E.  C.  L.  R.  vol.  59),  shows 
that  if  the  defendant  requested  the  plaintiff  to  undertake  the  defence 
of  Waring's  action,  the  costs  of  it  would  be  recoverable  as  money 
paid  to  the  defendant's  use.  If  so,  they  might  also  form  the  subject 
of  a  set-off.]  Possibly  they  might,  if  the  declaration  was  on  the  com- 
mon counts;  but  here  the  count  is  special,  and  sounds  in  damages; 
Assuming,  however,  that  the  plea  is  good,  the  replication  is  also  good. 
The  request  mentioned  in  the  plea  must  mean  an  express  request^  the 
traverse  of  which  by  the  replication  is  no  departure  from  the  r^Qox 
^declaration,  which  proceeds  upon  the  principle  that  an  accom-  ^ 
modation  acceptor  is  entitled  to  recover  from  the  party  accommodated 
the  necessary  costs  of  defending  an  action  on  the  oill,  as  damages  for 
the  breach  of  indemnity,  apart  from  any  rea  uest  from  the  defendant : 
Jones  V.  Brooke,  4  Taunt  464,  Stratton  v.  Mathews,  3  Exch.  4& 

Oarlh,  contr^. — The  first  plea  is  good.  There  is  a  substantial  dis- 
tinction between  an  action  for  the  breach  of  a  contract  to  indemnify 
and  other  actions  sounding  in  damages  only ;  inasmuch  as  the  damage 
arising  from  the  failure  to  indemnify  is  the  cause  of  action.  The  fact 
that  daroaee  has  arisen  from  the  oreach  is  essential  to  the  mainte* 
nance  of  the  action ;  a  plea,  therefore,  to  the  damages  stated  in  the 
declaration  to  have  arisen  is  a  good  plea,  iuat  as  non  damnificatus 
would  be.  The  damages  may  also  be  pleaded  to  separately ;  otherwise 
the  defendant  would  have  no  defence  if  he  had  before  action  satisfied 
the  plaintiff  part,  or  been  released  as  to  part  of  them.  The  amount 
of  the  bill  and  interest,  to  which  the  first  plea  is  limited,  might  have 
been  recovered  by  the  plaintiff  in  an  action  for  money  paid  for  the 
defendant  A  plea  of  payment  of  so  much  would  have  been  a  good 
answer  to  the  plaintiff's  claim  for  so  much,  in  the  declaration  as  actu- 
ally framed ;  it  follows  that  the  plea  of  set-off  is  eqwillv  valid.  The 
defendant  is  not  to  be  prejudiced  in  his  defence  to  that  which  is  a  mere 
money  demand  because  the  plaintiff  has  inserted  ii  in  a  special  count 
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The  dictum  of  the  Court  in  Hardcaatle  i^.  NetherWood,  5  3.  k  Aid. 
98  (E.  C.  L.  B.  voL  7),  is  strongly  in  fiivour  of  the  yaliditj  of  the  first 
*ft9A1  1^^^'  '^^^  judgment  of  Tindal,  C.  J.,  in  *MorIey  «.  Inglis,  4 
^^^J  B.  N.  C.  68  (E.  C.  L.  B.  vol.  88),  shows  that  the  test  whether 
or  not  a  set-off  can  be  pleaded  is  whether  or  not  the  amount  [beaded 
to  or  sought  to  be  set  off  is  capable  of  being  liquidated  or  ascertained 
with  precision  at  the  time  of  pleading.  Hamilton  v.  Oould,  1  Irish 
Law  Kep.  171,  is  a  direct  authority  in  the  defendant's  &vour,  as  to  the 
first  plea.  The  plaintiff  in  that  case,  as  in  this,  sued  as  accommoda- 
tion acceptor  of  a  bill  of  exchange  drawn  by  the  defendant  on  him. 
The  declaration  contained  a  special  count  for  not  indemnifying  the 
plaintiff  from  any  loss  or  damage  by  reason  of  the  acceptance ;  and 
averred  that,  in  consequence  of  the  defendant's  neglect  to  pay  the  bill 
at  maturity,  the  plaintiff  was  forced  and  obliged  to  pay  the  holder  the 
amount,  whereby  the  plaintiff  was  damnified  to  that  amount,  together 
with  interest.  The  declaration  also  contained  the  usual  money  counts. 
The  plaintiff's  bill  of  particulars  claimed  only  the  amount  of  the  bill 
and  interest  The  defendant  pleaded  the  general  issue,  and  gave  notice 
of  a  set-off  At  the  trial,  the  plaintiff  relied  on  the  special  count  only, 
and  the  defendant's  counsel,  admitting  his  liability  under  that  count, 
gave  evidence  of  a  set-off.  The  question  whether  a  set-off  was  admis- 
sible was  reserved,  and  the  case  was  twice  argued.  It  was  held  that 
the  defendant's  set-off  should  be  allowed,  as  the  plaintiff  might  have 
recovered  under  the  money  counts,  and  could  not  deprive  tjhe  defend- 
ant of  his  set-off  by  declaring  specially.  In  delivering  the  judgment 
of  the  Court,  Bushe,  C.  J.,  said,  '*  The  first  point  reserved  is,  that  this 
is  not  a  case  of  mutual  debts  between  the  parties,  the  plaintiff's  demand 
being  for  unliquidated  damages.  The  question  is,  whether  the  plaiii- 
*82'n  ^^^'^  claim  be  of  such  a  nature ;  for,  *if  so,  the  set-off  cannot 
'-^  be  sustained.  The  plaintiff,  by  bis  declaration,  and  also  by  his 
bill  of  particulars,  only  seeks  to  recover  the  amount  of  the  bill  of 
exchange  and  interest.  This  he  might  have  recovered  under  the 
count  for  money  paid  for  the  defendant  Seaver  v.  Seaver,  6  C.  &  P. 
678  (E.  C.  L.  B.  vol.  25).  The  plaintiff  cannot  be  permitted,  by  intro- 
ducing a  special  count,  to  defeat  the  defendant's  right  to  set-ofC  Birch 
V,  Depeyster,  4  Campb.  885 ;  and  here,  the  defendant's  notice  of  set-off 
is  to  the  whole  declaration.  The  case  of  Hardcastle  v.  Netherwood, 
5  B.  &  Aid.  98  (E.  G.  L.  R.  vol.  7),  was  relied  upon  by  the  plaintiff; 
but  in  that  case,  there  was  only  a  special  count,  and  the  plaintiff 
claimed  charges  and  costs,  which  were  unliquidated  damages,  and  not 
a  debt ;  and  the  Court  intimated  an  opinion,  that  the  defendant  might 
have  pleaded  a  set-off  to  so  much  of  the  count  as  charged  him  with 
the  amount  of  the  bill  of  exchange  paid  by  the  plaintiff.  The  case 
of  Hutchinson  i;.  Beid,  8  Camp.  829,  is  an  authority  that  the  defendant 
might  have  pleaded  a  set-off,  if  the  aetioa  had  not  been  brought  before 
the  two  months  expired  for  whioh  the  bill  on  which  he  relied  as  a 
set-off  was  drawn.  We  are  of  opinion  that  the  set-off  in  this  case 
must  be  allowed,  because  the  plaintiff  might  have  recovered  under 
the  money  oounts,  and  he  cannot  deprive  tb»  defendant  of  his  set-off 
by  pleading  specially."  Lastly,  the  second  plea  is  good.  Oarrard  v. 
Cottrell,  10  Q.  B.  679  (E.  C.  L.  B.  vol.  59),  shows  that  the  costs  of  the 
action  brought  by  Waring  against  the  plaintiff  would  be  reooveiabk 
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bj  the  plaintiff  as  money  paid  to  the  defendant's  nse,  if  that  action 
was  defended  at  the  request,  express  or  implied,  of  the  defendant.  It 
follows  that  a  set-off  can  be  pleaded  to  the  plaintiff's  claim  in  respect 
of  those  costs.  *[Hill,  J. — ^The  plea  is  pleaded  to  the  costs  rMog 
incurred ;  not  to  the  costs  paid.]  It  may  be  amended,  if  neces-  ^ 
sary,  by  confining  it  to  the  costs  paid.  [Hill,  J. — ^You  cannot  get 
over  Jones  v.  Brooke,  4  Taunt  464,  and  Stratton  v.  Mathews,  8 
Exch.  48.] 

Webby,  in  reply. — The  cause  of  action  is  substantially  the  breach 
of  the  promise  to  indemnify,  and  arises  immediately  upon  the  non- 
payment of  the  bill  at  maturity,  by  the  defendant.  The  consequences 
ensuing  thereupon  are  mere  damages,  and  the  first  plea  is  bad,  as 
being  pleaded  to  the  damages. 

Ck>CKBUR¥,  C.  J.-^I  am  of  opinion  that  the  first  plea  is  good,  and 
the  defendant  is  entitled  to  judgment  on  the  demurrer  to  that  plea. 
If  Mr.  Welsby's  argument  was  well  founded,  that,  on  the  mere  non- 
payment of  the  bill  at  maturity  by  the  person  for  whose  accommoda- 
tion it  was  accepted,  the  cause  of  action  at  once  arises  for  the  breach 
of  the  contract  to  indemnify,  and  that  all  the  consequences  ensuing 
are  merely  damages  flowing  from  that  breach,  no  doubt  it  would  fol- 
low that  the  damages  claimed  in  the  declaration  could  not  be  treated 
as  separable,  so  as  to  admit  of  a  plea  of  set-off  to  part  of  them.  I 
think,  however,  that  Mr.  Garth's  contention  was  sound  and  correct, 
that  the  cause  of  action  arises  only  when  loss  or  damage  is  sustained 
by  the  plaintiff,  and  that  every  fresh  loss  or  damage  is  a  fresh  cause 
of  action.  If  that  be  so,  the  defendant  cannot  be  deprived  of  his 
right  to  plead  a  set-off  to  any  part  of  the  plaintiff's  claim  to  which, 
if  it  stood  alone,  such  a  plea  would  be  admissible,  merely  because 
the  plaintiff  has  chosen  to  lump  several  claims  together  in  one  count. 
Suppose  *that  the  plaintiff  had  had  two  causes  of  action  arising  r^^ooo 
out  of  the  same  subject-matter,  and  that  as  to  one  of  them  the  ^ 
defendant  had  offered  the  plaintiff  a  sum  of  money  in  satisfaction, 
which  the  plaintiff  had  accepted  and  had  given  a  release ;  ought  not 
the  defendant  to  have  been  allowed  to  plead  the  release,  however  the 
plaintiff  had  mixed  up  the  causes  of  action  in  the  declaration  ?  Or 
again,  supposing  that  a  plaintiff  having  two  causes  of  action  has 
entered  into  an  accord  and  satisfaction  with  the  defendant  as  to  one, 
and  that  the  defendant  altogether  denies  his  liability  as  to  the  other ; 
ought  not  the  defendant,  in  such  a  case,  to  be  allowed  to  sever  his 
pleas,  pleading  the  accord  and  satisfaction  as  to  the  one  cause  of  action, 
and  traversing  the  other?  I  at  first  thought  that  Hardcastle  t;. 
Netherwood,  5  B.  &  Aid.  98  (E.  C.  L.  B.  vol.  97),  was  an  authority 
against  the  defendant,  and  that  it  was  a  decision  which  had  proceeded 
on  more  narrow  and  technical  grounds  than  now  prevail.  But  1 
find  that  it  was  based  upon  the  very  distinction  which  we  are  now 
taking.  The  plea  of  set-off  was  there  pleaded  to  the  whole  of  a  decla- 
ration which  contained  but  one  count,  founded  partly  on  liquidated 
and  partly  on  unliquidated  demands;  and  was  held  bad  on  that 
account.  But  the  Court  expressed  an  opinion  that  the  plea  would 
have  been  admissible  if  confined  to  the  liquidated  demands.  That 
distinction  appears  to  me  to  be  sound.  Once  it  is  seen  that  a 
declaration  contains,  mixed  up  in  the  same  count,  distinct  causes  of 
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action,  some  for  liquidated  claims,  others  sounding  only  in  damages; 
the  defendant  must  be  entitled  to  separate  them  and  plead  accordincrly. 
As  to  the  second  plea,  the  objection  pointed  out  by  my  Brother  nil) 
^ooAT  is  quite  unanswerable.  The  plea  is  one  *of  set-off  to  the  costs 
J  of  the  action  on  the  bill  against  him,  incurred  but  not  paid  bj 
the  plaintiff.  But  it  is  quite  clear  that,  assuming  that  the  costs  actu- 
ally paid  can  be  regarded  as  a  liquidated  demand,  those  merely 
incurred  but  not  paid  cannot  be  so  considered. 

(WiGHTMAN,  J.,  was  absent) 

Hill,  J. — I  am  of  the  same  opinion.  The  main  question  arises 
upon  the  first  plea,  the  second  being  virtually  abandoned.  And  the 
question  is,  whether  the  cause  of  action  to  which  the  first  plea  is 
pleaded-  constitutes  a  debt  due  from  the  defendant  to  the  plaintifC 
so  as  to  admit  of  being  answered  by  a  plea  of  set-ofiT,  under  the 
Statute  of  Set-off  which  allows  the  debt  of  one  party  to  be  set  off 
against  that  of  the  other,  where  there  are  mutual  debts  between  them. 
Upon  this  subject  Tindal,  G.  J.,  in  his  judgment  in  Morley  v.  Inglis, 
4  B.  N.  0.  58,  71,  72  (B.  C.  L.  B.  vol.  88),  says,  after  citing  the  Ian- 
gua^e  of  the  Statute  of  Set-ofl^  ''I  shall  not  undertake  to  say  that  the 
word  debt  is  to  be  interpreted  according  to  the  strict  sense  which  is 
necessary  to  the  maintaining  an  action  of  debt,  nor  shall  I  go  through 
the  beadroU  of  authorities  which  have  been  referred  to  on  that  point 
It  seems  to  me  that  the  rule  by  which  we  are  to  determine  whetlier 
or  not  a  demand  can  become  the  subject  of  a  set-ofi^  is  by  inquiring 
whether  it  sounds  in  damages ;  whether  the  demand  is  capable  of 
being  liquidated,  or  ascertained  with  precision  at  the  time  of  plead- 
ing.^'  And,  a  little  further  on,  he  suggests  as  a  test  for  considering 
whether  a  plea  of  set-off  is  admissible  to  an  action  on  an  agree  men  t> 
whether  the  agreement  is  such  that  indebitatus  assumpsit  would  lie 
*3^11  *^P^^  ^^*  ^^  ^^^  present  case  the  plaintiff,  as  accommodation 
-'  acceptor,  is  suing  the  defendant,  the  accommodation  drawer,  on 
the  usual  implied  undertaking  to  indemnify  the  plaintiff,  who  has 
been  compelled  to  pay  the  bill  to  the  holder ;  and  the  plaintiff  says, 
in  effect,  I  claim  from  you  the  amount  which  I  have  been  compelled 
to  pay  in  consequence  of  your  implied  request.  Gould  he  have  main- 
tainea  indebitatus  assumpsit  for  money  paid  ?  Undoubtedly  he  could : 
so  that  his  claim  falls  within  the  test  suggested  by  Tindal,  G.  J.  It 
is,  however,  said  on  his  behalf  that,  because  this  his  claim  forms  part 
only  of  but  one  cause  of  action  contained  in  one  and  the  same  count 
of  the  declaration,  the  defendant  cannot  sever  it  and  plead  to  it  sepa« 
rately.  But  in  Hardcastle  v.  Nether  wood,  8  B.  &  Aid.  93  (E.  G.  L.  R. 
vol.  6),  the  Judges,  who  felt  compelled  to  disallow  a  plea  of  set-off 
pleaded  to  the  whole  of  a  count  similar  to  the  present,  distinctly  threw 
out  that  the  plea  might  have  been  supported  had  it  been  confined  to 
the  liquidated  part  of  the  demand.  That  expression  of  opinion  would 
alone  be  sufficient  to  dispose  of  the  plaintiff's  objection  to  the  present 
plea :  but,  in  addition  to  it,  there  is  the  case  of  Hamilton  v.  Groold, 
1  Irish  Law  Bep.  171,  the  decision  in  which  is  directly  applicable  in 
the  defendant's  favour.  Mr.  Welsby  contends  that  the  plaintiff  can 
avoid  a  plea  of  set-off  by  declaring  on  the  special  count.  The  Irish 
Judges,  nowever,  advert  to  that  point,  and  refer  to  Birch  v.  Depeyster, 
4  Campb.  886,  in  which  Gibbs,  C.  J.,  said,  *'  I  am  of  opinion  that  the 
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defendant  is  entitled  to  the  set-off  which  he  claims.  The  sums  which 
the  plaintiff's  seek  to  recover  might  have  been  recovered  as  money 
had  and  received  to  their  use.  Therefore  they  shall  *not  de-  r^ooA 
prive  the  defendant  of  his  set-off  by  declaring  specially,  and  ^ 
assigning  a  breach  for  not  accounting."  And  it  is  certainly  consonant 
with  justice  that  a  plaintiff  should  not  be  allowed,  by  declaring  in  a 
special  form,  to  oust  the  defendant  from  a  good  and  Intimate  ground 
of  defence. 

Judgment  for  the  defendant  on  the  demurrer  to  the  first 

plea :  for  plaintiff  on  the  demurrer  to  the  replication  to 

the  second  plea. 


Whether  unliquidated  damages  are  formanoe,  or  inferior  quality,  was  not 

available  as  a  subject  of  set-off,  is  a  ground  for  a  set-off  against  the  price 

point  upon  which  the  practice  of  the  agreed  to  be  given,  has  been  reversed, 

different  states  is  by  no  means  uniform,  and  defendant  may  now  set  off,  in  an 

and  where  such  damages  may  be  set-  action  for  the  price,  the  damages  which 

off  the  extent  of  the  privilege  depends  he  has  suffered  by  reason  of  plaintiff's 

upon  the  lang^nage  of  the  statute  which  breach  of  his  warranty.    Thus,  where 

establishes  the  right.    The  Defalcation  plaintiff  warranted  an  aqueduct,  which 

Act  of  Pennsylvania  passed  in  the  he  constructed  for  defendant,  to  be 

year  1705,  during  the  reign  of  Queen  serrioeable  for  at  least  one  year,  the 

Anne,  gnnts  the  privilege  as  unre-  damages  which  defendant  suffered  in 

serredly  as  the  statute  of  any  sister  consequence    of  the    failure   of  the 

state  has  subsequently  extended    it.  aqueduct,  were  allowed  to  be  set  off  in 

The  language  of  that  act  is  in  the  fol-  the  action  for  the  work  and  labour  per- 

lowing  comprehensive  terms :  "  If  two  formed,  under  the  general  issue  with* 

or  more  dealing  together  be  indebted  out  a  plea  in  offset.     The  Supreme 

to  each  other  upon  bonds,  bills,  bar-  Court  of  Vermont  thus    states   the 

gains,  promises,  accounts,  or  the  like,  principle :  "  Such  a  warranty,  although 

and  one  of  them  commence  an  action  of  a  collateral  matter  in  some  respects, 

in  any  court  of  this  province,  if  the  and  not  necessarily  connected  with  the 

defendant  cannot   gainsay  the  deed,  sufficiency  of  the  erection  made  by 

bargain,  or  assumption  upon  which  he  plaintiff,  would,  nevertheless,  form  an 

is  sued,  it  shall  be  lawful  for  such  de-  essential  ingredient  in  the  price  of  the 

feodant  to  plead  payment  of  all  or  part  work,  or  in  its  value  to  the  defendant, 

of  the  debt  or  sum  demanded,  and  and  if  it  failed,  would  be  to  that  ex* 

give  any  bond,  bill,  receipt,  account,  tent  a  failure  of  the  consideration  of 

or  bargain  in  evidence,"  in  payment  or  the  defendant's  undertaking,  and  for 

satisfiiction.    If  the  damages  spring  this  reason  may  be  taken  advantage  of 

from  the  identical  transaction  out  of  in  an  action  for  the  price,  the  same  as 

which  the  controversy  arises,  as  where  if  the  warranty  had  reference  to  the 

they  result  from  the  breach  of  the  con-  quality  of  plaintiff's  work,  which  seems 

tract  on  which  suit  is  brought,  they  not  to  have  been  excluded  from  the 

oonstitttte  a  deduction  rather  than  an  consideration   of  the  jury,   and   the 

offi^t,  and  reduce  the  amount  sought  other  view  of  the  warranty  should  not 

to  be  recovered :  Avery  v.  Brown,  81  have  been.    It  was  upon  this  ground 

Conn.  (1868)  398.    And  the  rule  that  that  all  warranties  of  goods  and  labour 

in  actions  for  services   rendered    or  were  rested  in  suits  for  such  labour  and 

goods  soldi  unskilful  or  negligent  per*  goods,  formerly,  it  being  considered 
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Hess  in  the  work  and  the  like,  and  so  and  to  be  perfonned  at  different  and 

might  the  rent,  if  the  landlord  had  distinct  periods.'*    The  Supreme  Oomt 

been  suing  for  it  on  account  of  inter-  of  Vermont  took  the  same  riew  in 

ference  with  the  tenant's  possession,  Keyes  v.  Western  Vt  Slate  Ca,  aicpra, 

not  amounting  to  eviction,  but  acts  though  the  point  was  not  necessary  for 

against  quiet  enjoyment.    These  would  the  decision  of  that  case :   5   Shaw 

be  instances  of  the  claims  arising  in  81-4. 

the  same  transaction  being  allowed  to        ^^  statutory  proTision  in  Vermont 

be  given  in  evidence  to  extinguish  the  confers  the  right  of  set-off  only  when 

claim  by  a  liberal  construction  of  our  ^^  plaintiff  is  indebted  to  the  defend- 

Defalcation  Act :  Steigleman  v.  Jeffries,  uit  on  a  contract  express  or  implied. 

1  S.  &  R.  477,  passed  upon  this  prin-  The  courts  of  that  state,  taking  exaedy 

ciple.     There  the  defendant  set  off  ^^^  opposite  view  from  the  opinion  in 

damages  for  a  breach  of  warranty  of  ^^®  principal  case,  decide  that  indebt- 

goods,  in  a  suit  to  recover  the  price,  ^d^bs  is  not  confined  to  a  liquidated 

So  in  Harper  v.  Kean,  11  S.  ft  R.  280,  demand,  but  also  includes  a  claim  which 

the  plaintiff  sold  leatJier  for  the  de-  ^  unliquidated :  Hubbard  v.  Fisher, 

fendant  for    less    than  what  it  was  25  Vt.  (1853)  589.    Redfield,  C.  J., 

worth  in  the  market,  and  the  latter  ^^  •  "  ^^  o^*» »«»  ^^  «^^y  »  ^ 
was  allowed  a  defence  to  the  judgment  required  to  be  liquidated,  in  order  to 
to  which  the  proceeds  were  to  be  ap-  be  pleaded  in  set-off,  as  is  the  rule  at 
plied  to  the  extent  of  what  it  should  common  law ;  but  here  the  plea  is  a 
have  brought    Badger  v.  Shaw,  12  8.  »«*  deckration,  and  may  cover  any 
ft  R.  275,  was  a  suit  for  the  price  of  matter  of  contract."     Thougii  the  Ian- 
cattle  sold,  and   the    defendant  was  guage  of  the  code  in  Ohio  is  as  com- 
allowed  to  defalk  damages  for  the  non-  prehensive  as  the  Statute  of  Ofieta  in 
delivery  of  sheep  sold  to  him  by  the  Vermont,  the  courta  hatve  not  given  it 
plaintiff;  Duncan,  J.,  saying,  '  where  the  same  interpretation,  but  have  con- 
the  cause  of  action  which  the  defend-  fined  it  to  liquidated  damages :  Evens 
ant  wishes  to  set  off,  arises  fit>m  the  v.  Hall,  1  Handy  (1855)  434;  McOnl- 
same  transaction  as  that  in  which  the  lough  o.  Lewis,  1  Disney  (1857)  564. 
plaintiff   founds  his  action,  he  may  In  Maine  the  demand  must  be  liquid 
have  both  decided  by  the  same  jury/  dated :  R.  S.,  c.  82,  p.  47 ;  Cutler  n, 
Hubler  v.  Tamney,  5  Watte  57,  is  of  Gilbreth,  2  Virgin  (Me.  1865)  176 : 
the  same  nature.    In  these  cases  con*  Kentucky ;  Shropshire  v.   Conrad,  2 
nection  between  the  claim  and  the  de-  Met.  (1859)  143 ;  Taylor  «.  Stowell, 
fence  is  so  apparent  that  the  justice  of  4    Id.   (1862)    175:    Massachnaetls; 
the    principle     must    be    admitted,  Gardell  v.  Bridge,  9  Allen  (1864)  355 : 
although  the  matter  defidked  was  not  New  York;  Prouty's  Ex'rs  v.  M'Don- 
strictly  a  set  off.    Not  so  the  case  in  gall,  6  Cowen  (1827)  612 ;  Seeor  v, 
hand.    It  was  impossible  to  settle  the  Law,  9  Bosw.  (1862)  188 :   Rhode 
entire  covenante  in  one  action.    They  Island ;  Rev.  State,  eh.  185,  sect.  12. 
were  of  different  and  distinct  natureSi 
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THOMPSON  and  others  v.  The  NORTH  EASTERN  Railway  Com- 

panj.    Nov,  22. 

[Reported,  in  the  Queen's  Bench  and  in  the  Exchequer  Chamber  on 
error  from  that  Court,  2  B.  &  S.  106  (E.  C.  L.  R.  vol.  110).] 


The  QUEEN  v.  HOWES.     Niw.  28. 

As  a  general  rale,  the  father  of  a  female  child  under  the  age  of  sixteen  is  legal!  j  enti- 
tled to  her  cnstodj ;  and  she  is  not  of  an  age  to  exercise  a  discretion  to  withdraw  herself 
therefrom.    Persons  detaining  snch  a  child  from  her  father's  protection,  though  with  her 
eoDseDt,  will  therefore  he  ordered  hj  this  Conrt,  on  proceedings  hj  habeas  oorpos,  to  give 
er  np  to  her  father. 

A  HABBAS  corpus  had  issued,  commanding  the  defendant  to  bring 
up  the  body  of  Charlotte  Barford,  a  girl  under  the  age  of  sixteen. 

The  defendant  now  brought  the  girl  into  Court,  in  obedience  to  the 
writ. 

*Sleigh  mored  that  she  should  be  delivered  up  to  her  father,   r^ooo 
at  whose  instance  the  habeas  corpus  had  issued.(a)  *- 

The  father  is  the  proper  person  to  have  the  custody  of  his  child ; 
who  is  not  of  an  age  of  discretion  sufficient  to  entitle  her  to  exercise 
a  choice,  and  absent  herself  from  his  protection.    At  the  time  when 
Stat.  12  Car.  2,  c.  24,  was  passed,  parents  were  entitled  to  the  custody 
of  their  children  up  to  the  age  of  twenty-one :  and  that  Act»  by  sect. 
8,  empowered  the  father  of  any  unmarried  child  under  that  age  to  dis> 
pose,  by  deed  or  will,  of  its  custody  while  under  that  age.    Stat.  4  & 
6  P.  &  M.  c.  8,  8.  8,  made  it  an  offence,  punishable  by  fine  or  impri- 
sonment, to  take  any  maid  or  woman  child  unmarried,  being  within 
the  age  of  sixteen  years,  out  of  or  from  the  possession  and  against 
the  will  of  the  father  or  mother  of  such  child ;  and  stat.  9  O.  4,  c.  81, 
which  repeals  that  Act,  by  sect.  20  re-enacts  the  offence.    It  was  held 
by  the  Court  for  Crown  Cases  Besenred,  in  Begina  i;.  Manktelow,  1 
Dears.  C.  C.  B.  157,  that  a  man  is  guilty  of  the  misdemeanour  created 
by  this  section,  who  induces  a  girl,  under  the  age  of  sixteen,  to  go 
away  with  him  voluntarily,  and  leave  her  father's  protection.     [Hill, 
J. — That  case  shows  that  the  law  does  not  consider  that  a  girl  under 
that  age  has  any  discretion  to  exercise  a  choice.]    That  is  so.    And 
the  legal  custody  of  a  legitimate  child,  too  young  to  exercise  a  dis- 
cretion, is  that  of  the  father :  Bex  v.  Oreenhill,  4  A.  &  E.  624  (£.  C. 
L.  B.  vol.  31).    Begina  v.  Ckrke,  7  E.  &  B.  187  (E.  0.  L.  B.  vol.  90), 
shows  that  the  guardianship  for  nurture  of  a  child  continues  till  the 
*child  attains  the  age  of  fourteen,  up  to  which  time  the  guar-  rmooA 
dian  for  nurture  is  absolutely  entitled  to  the  custody  of  the  ^ 
child.    In  the  present  case,  although  the  child  is  between  fifteen  and 
sixteen,  she  is,  according  to  the  authorities,  still  too  young  to  exercise 
a  discretion  to  leave  her  father. 

Digby  Seymour,  contri* — ^Tho  Court  will  not  order  this  girl  to  be 
given  up  to  her  father  if  it  appears  that  she  is  unwilling  to  return  to 

(a)  Before  hearing  the  argnmeat,  the  Judges  had  an  interriew  with  the  girl  in  their 
ytiviti  roQoi. 
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him.  Stat.  12  Car.  2,  c.  24,  8.  8,  applies  only  in  a  case  where 
a  father  has  executed  a  deed  or  will  relating  to  the  custody  of  his 
infant  child ;  and  stat.  9  G.  4,  c.  81,  s.  20,  is  directed  against  unlawful 
abductions  only.  As  a  general  rule,  the  right  of  a  father  to  the  cos- 
tody  of  his  child  ceases  when  the  child  attains  the  age  of  fourteen. 
In  ]Bac.  Abr.  tit.  Guardian  (E),  it  is  laid  down  that  ''  The  authority 
of  a  guardian  in  socage  ceases  at  the  age  of  fourteen,  at  which  age  the 
infant  may  call  his  guardian  to  an  account,  and  may  choose  a  new 
guardian."  [Gockbubn,  C.  J. — That  may  be  so,  with  reference  to 
guardianship  in  socage,  which  is  of  an  artificial  character :  but  can  it 
apply  to  the  patria  potestas  ?  Blackburn,  J. — In  a  note  to  Batcliff  ^s 
Case,  3  Bep.  88  a.  b.  Note  (F)  at  vol.  2,  p.  .105,  of  Thomas  and  Fra* 
ser's  edition,  it  is  said :  "  The  direct  object  of  stat.  4  &  6  P.  &  M.  was 
to  prevent  the  taking  away  or  marrying  maidens  under  sixteen,  against 
the  consent  of  their  parents ;  but  the  statute  prohibited  it  in  terms 
which  implied,  that  the  custody  and  education  of  such  females  should 
belong  to  the  father  and  mother,  or  the  person  appointed  by  the  for- 
mer."]    The  judgment  of  the  Court  in  Begina  v.  Clarke,  7  E.  k  B. 

♦8851  ^^^'  ^^^  ^^"  ^'  ^'  •"*•  ^^^'  ^®^'  delivered  by  Lord  ♦Campbell, 
-'  C.  J.,  appears  to  fix  fourteen  as  the  age  at  which  a  child  reaches 
years  of  discretion.    He  says:  '* It  is  unnecessary  to  travel  through  the 
cases  seriatim,  as  they  are  all  reviewed  in  Bex  v.  Greenhill,  4  A.  &  E.  624 
(E.  C.  L.  B.  vol.  10),  where  the  Court  laid  down  the  rule  that,  where 
a  young  person  under  twenty-one  years  of  age  is  brought  before  the 
Court  by  habeas  corpus,  if  he  be  of  an  age  to  exercise  a  choioe,  the 
Court  leaves  the  infant  to  elect  where  he  will  go,  but,  if  he  be  not  of 
that  age,  the  Court  must  make  an  order  for  his  being  placed  in  the 
proper  custody.    Lord  Denman,  Littledale,  J.,  Williams,  J.,  and  Cole* 
ridge,  J.,  all  make  age  the  criterion^  and  not  menial  capacity,  to  be 
ascertained  by  examination.    They  cidrtainly  do  not  expressly  specify 
the  age :  but  they  cannot  refer  to  seven  as  the  criterion ;  and  there  is 
no  intervening  age  marking  the  rights  or  responsibility  of  an  infant 
till  fourteen,  when  guardianship  for  nurture  ceases,  upon  the  supposi- 
tion that  the  infant  has  now  reached  the  years  of  discretion."    [docK- 
BUBN,  C.  J. — ^Further  on  in  that  judgment,  at  p.  199,  a  letter  of  Patteson, 
J.,  to  Sir  Erskine  Perry,  when  Chief  Justice  of  Bombay,  is  cited,  in 
which,  referring  to  an  order  of  Sir  Erskine  Perry's  Court  for  the 
delivery  up  of  a  Hindoo  boy  c^  twelve  years  of  age,  who  professed 
to  have  embraced  Christianity,  to  his  father  who  adherra  to  the 
Hindoo  religion,  the  writer  says,  ''  I  cannot  doubt  that  you  were  quite 
right  in  holding  that  the  fiither  was  entitled  to  the  custody  of  his 
child,  and  enforcing  it  by  writ  of  habeas  corpus.    The  general  law  is 
clearly  so,  and  even  after  the  age  of  fourteen."    It  is  not  the  age  of 
nurture,  but  the  age  of  discretion  which  limits  the  paternal  authority. 
*8861   *^^8^^^  ^'  Manktelow,  1  Dears.  C.  C.  B.  157,  shows  that,  were 
-I  we  to  decide  that  this  girl  may  follow  her  own  inclinations  and 
refuse  to  go  back  to  her  father,  the  defendant  might  nevertheless  be 
convicted  for  her  unlawful  abduction.    But  his  conviction  would  rest 
cm  the  ground  that  she  is  not  of  age  to  give  consent  to  her  removal 
firom  her  father's  protection.] 

CooKBUBN,  C.  J. — Those  who  resist  this  application  for  the  interfer- 
ence of  the  Court  in  order  to  the  delivery  up  of  this  girl  to  her 
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father,  hare  made  oat  no  case  whatever  to  show  that  he,  though  by 
law  entitled  to  her  custody,  is  not  so  entitled  upon  the  facts.  The 
question  before  us  is  purely  one  of  law,  whether  a  father  is  entitled 
to  the  custody  of  a  child  between  the  age  of  fifteen  and  sixteen,  not< 
withstanding  that  the  child  desires  not  to  be  in  his  custody ;  as  I  fear 
that  the  girl  before  us,  without  any  adequate  or  justifying  motive, 
does.  If  we  can  save  her  from  the  miaohi^s  to  which  such  a  course 
on  her  part,  if  uncontrolled,  would  very  probably  lead  her,  we  shall 
be  most  anxious  to  do  so.  Now  the  cases  which  have  been  decided 
on  this  subject  show  that,  although  a  father  is  entitled  to  the  custody 
of  his  children  till  they  attain  the  age  of  twenty-one,  this  Court  will 
not  grant  a  habeas  corpus  to  hand  a  child  which  is  below  that  age 
Qver  to  its  father,  provided  that  it  has  attained  an  age  of  sufficient 
discretion  to  enable  it  to  exercise  a  wise  choice  for  its  own  interests. 
The  whole  question  is,  what  is  that  age  of  discretion  ?  We  repudiate 
utterly,  as  most  dangerous,  the  notion  that  any  intellectual  precocity 
in  an  individual  female  child  can  *hasten  the  period  which  r^ooy 
appears  to  have  been  fixed  by  statute  for  the  arrival  of  the  '- 
age  of  discretion;  for  that  very  precocity,  if  uncontrolled,  might 
very  probably  lead  to  her  irreparable  injury.  The  Legislature  has 
given  us  a  guide,  which  we  may  safely  follow,  in  pointing  out  six- 
teen as  the  age  up  to  which  the  father's  right  to  the  custody  of  his 
female  child  is  to  continue ;  and  short  of  which  such  a  child  has  no 
discretion  to  consent  to  leaving  him.  And  it  is  clearly  most  desirable 
that,  at  least  up  to  that  age,  no  encouragement  should  be  given  to 
girls  to  withdraw  themselves  from  the  paternal  care.  I  may  add  that 
if  those  persons,  who  have  tried  their  best  to  baffle  the  authority  of 
this  Court,  and  to  keep  this  girl  back  from  her  father,  had  been  in- 
dicted for  the  offence  of  abducting  her,  it  appears  to  me  that  they 
would  have  been  liable  to  conviction.  I  wish  to  say,  also,  that  we 
have  not  arrived  at  our  conclusion  without  great  consideration,  and 
that  we  have  consulted  with  the  Judges  of  the  other  Courts,  who  are 
entirely  of  the  same  opinion  with  us.  We  must  order  that  the  girl 
be  given  up  to  her  father. 

( WiOHTifAN,  J.,  was  absent.) 

Hill  and  Blackbubn,  Js.,  concurred.         Ordered  accordingly. 


♦In  the  ipatter  of  WILLIAM  HENBY  CBAYEN  ALLEN.  .#000 

Nqv.  23,  24.  L  SS8 

Bj  the  ISlsi  of  the  Articles  of  War  drawn  up  in  pnrsiiance  of  The  Mutiny  Act  for  1857, 
80  Vict.  c.  13,  s.  1,  jnrifldiction  wai  confenred  on  geporal  Courts-martial  in  India  to  trjr 
and  sentence  certain  military  offenders  accused  there  of  civil  offences.  By  sect.  3S  of  that 
Act,  the  place  of  imprisonment  under  the  sentences  of  general  Courts-martial  is  to  be 
appointed  by  the  oflScer  commanding  the  district.  By  sect.  40,  erery  governor  or  keeper 
of  any  public  prison  in  any  part  of  Her  Kigesty's  dominioDS  is  required  to  receive  into  and 
keep  in  his  custody  any  military  offender  under  sentence  of  imprisonment  by  a  Court  mar^ 
tial,  upon  delivery  to  him  of  an  order  in  writing  in  that  behalf  from  the  officer  command- 
ing the  regiment  to  which  the  offender  belongs,  containing  certain  specified  particulars. 
By  sect.  41,  in  the  case  of  a  prisoner  undergoing  imprisonment  under  the  sentence  of  a 
Court-martial  in  any  public  prison  other  than  the  military  prisons  set  apart  by  the  antho- 
itty  of  the  Ac|,  the  ofieer  oommanding  the  district  is  empowered  to  sive  an  order  in  writ- 
ing, directing  that  the  prisoner  be  delivered  over  to  military  custody,  for  the  purpose  of 
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being  removed  to  some  other  prison  or  place,  there  to  undergo  te  renuunder  of  his 
sentence. 

A.,  ft  military  offender  amenable  to  the  Jurisdiction,  was  tried  in  India,  nnder  the  above 
statute,  by  a  general  Court-martial,  for  a  civil  offence,  of  which  the  Court  found  him  guilty, 
and  for  which  they  sentenced  him  to  four  years*  imprisonment.  The  officer  commanding 
the  district  in  which  he  was  tried  appointed  the  Fort  of  Agra  as  the  place  of  his  imprison- 
ment. It  did  not  appear  whether  diis  fort  was  or  was  not  a  public  prison,  or  was  or  was 
not  a  military  prison  set  apart  by  the  authority  of  the  Act.  It  was,  however,  under  mili- 
tary command.  A.  was  imprisoned  there  for  about  nine  months ;  at  the  end  of  which  the 
same  officer  who  had  appointed  it  as  the  place  of  imprisonment  gave  an  order  in  writing, 
directing  that  he  should  be  removed  therefrom  to  England,  to  undergo  there  the  remainder 
of  his  sentence  ;  but  not  mentioning  any  prison  in  England  to  which  he  was  to  be  removed. 
A.,  having  been  brought  to  England  under  this  order,  was  there  confined  in  several  prisons 
in  succession,  and,  ultimately,  in  the  Queen's  Prison ;  an  order  from  the  Commander-in- 
Chief  of  the  army  in  England,  directing  the  keeper  of  that  prison  to  receive  him  into 
custody  for  the  remainder  of  his  sentence,  being  sent  there  with  him. 

Held,  making  absolute  a  rule  for  a  habeas  corpus  obtained  by  A.,  that  A.  was  entitled 
to  his  discharge  :  for  that  his  detention  in  custody,  which  could  not  be  justified  at  common 
law,  was  not  warranted  by  the  Act  in  question  ;  inasmuch  as,  assuming  (a  point  which 
the  Court  did  not  determine)  that  the  case  fell  within  the  provisions  of  the  Act  as  to  the 
removal  of  prisoners,  no  valid  order  for  his  detention  in  the  Queen's  Prison  had  been  made 
nnder  either  sect.  40  or  sect  41 . 

Sher,  Serjt.,  in  this  term,  had  obtained  a  rule,  on  behalf  of  William 
Henry  Craven  Allen,  calling  on  His  Boyal  Highness  the  Duke  of 
Cambridge,  the  General  Commanding  in  Chief,  and  the  keeper  of  the 
Queen^s  Prison,  to  show  cause  why  a  writ  of  habeas  corpus  ad  subji* 
ciendum  should  not  issue,  directed  to  the  keeper  of  the  Queen's  Prison, 
to  bring  up  the  body  of  the  said  W.  H.  C.  Allen,  then  in  the  custody 
of  the  saia  keeper. 

*8S91  *^^  appeared,  from  the  affidavits  on  which  the  rule  was  ob- 
-'  tained,  that  the  prisoner  was  a  lieutenant  of  Her  Majesty's  82d 
Begiment  of  Foot,  and  had  been,  on  28th  February,  1859,  tried  at  a 
general  Court-martial  held  at  Shalychanpore,  in  the  East  Indies,  and 
upwards  of  120  miles  from  the  Presidency  of  Fort  William,  on  a  charge 
of  the  murder  of  one  Bidassee.  The  Court  found  him  guilty  of  man- 
slaughter only,  and  he  was  sentenced  to  be  imprisoned  for  four  years^ 
without  hard  labour.  The  sentence  of  the  Court-martial  was  confirmed 
by  Lord  Clyde,  who  was  the  officer  commanding  the  district.     He  ap- 

fointed  Agra  Fort  (in  the  East  Indies)  as  the  place  of  imprisonment, 
n  obedience  to  the  sentence  and  to  the  appointment  of  Lord  Clyde^ 
Lieut.  Allen  was  imprisoned  at  Agra  until  26th  November,  1859,  upon 
which  day  he  was  removed  to  Calcutta,  with  an  intimation  that  he 
was  to  be  sent  to  England.  He  was  confined  in  Fort  William  from 
23d  December,  1859,  until  80th  January,  1860,  when  he  embarked 
for  England.  He  arrived  in  England  on  20th  June,  1860,  and  was 
confined  for  a  few  days  at  Chatham ;  from  which  place  he  was  taken, 
on  26th  June,  to  the  convict  prison  at  Millbank.  On  16th  July  he 
was  taken  to  the  military  prison  at  Weedon.  On  24th  July  he  was 
taken  from  Weedon  to  Newgate,  where  he  was  kept  till  28th  July, 
on  which  day  he  was  taken  to  the  Queen's  Prison.  The  following 
letter  from  the  Adjutant-General  was  sent  with  him. 

''  Immediate. 

"Horse  Guards,  S.  W.,  July  28, 1860. 
"Sir, 
'^  His  Boyal  Highness  the  General  Commanding  in  Chief  desires  me 
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I  you  that  be  intends  ^delivering  into  your  costody  r^oAn 
.  H-  C.  Allen,  late  of  the  82d  Foot,  and  I  have  the  L  ^^ 


to  inform 
Lieut.  W. 
honour  herewith  to  enclose  his  committal. 

(Signed)  "  J.  ITobeb  Scarlett,  A.  G." 
"  The  Governor  of  the  Queen's  Prison." 

Enclosed  was  the  following. 
**  Memorandum  for  the  Governor  of  the  Queen's  Prison." 

''You  are  hereby  requested  to  receive  into  your  custody,  and  to 
keep  in  confinement  until  the  expiration  of  his  imprisonment,  Lieut. 
W.  H.  G.  Allen,  late  of  the  82d  Regiment  of  Foot ;  pursuant  to  a  sen- 
tence of  a  general  Court-martial  held  at  Sbalycbanpore,  in  the  East 
Indies.  The  date  of  signing  the  same  was  28th  February,  1859,  and 
the  date  of  the  expiration  of  his  imprisonment  will  be  on  the  evening 
of  27th  February,  1863." 

[A  statement  of  the  charge  and  of  the  sentence  here  followed.] 

**  By  order  of  His  Boyal  Highness  the  General  Commanding  in 
Chie£  J.  YoBKS  Scarlett,  A.  G." 

It  was  agreed  by  both  sides  that,  with  the  permission  of  the  Court, 
the  decision  upon  the  argument  of  the  rule  should  be  final ;  and  that 
a  writ  and  return  should  be  dispensed  with. 

Sir  W.  AtherUm,  Solicitor-General,  and  WeUby  now  showed  cause.(a) 
— ^The  question  for  the  decision  of  the  Court  is,  whether  Lieut. 
Allen  is  now  in  lawful  custody.  By  stat.  20  Yict.  c.  13,  s.  1,  The 
Mutiny  Act  which  was  in  force  in  India  at  the  time  of  Lieut.  Allen's 
trial  *(a  provision  embodied  in  the  subsequent  Mutiny  Acts),  r^oA-i 
power  is  given  to  Her  Majesty  "  to  make  Articles  of  War  for  '- 
the  better  government  of  Her  Miyesty's  forces,  which  articles  shall  be 
judicially  taken  notice  of  by  all  Judges  and  in  all  Courts  whatsoever." 
The  131st  of  the  Articles  of  War,  drawn  up  pursuant  to  this  enact- 
ment, provided  that  "  Any  officer  or  soldier  who"  might  "  be  serving 
in  India»  at  a  distance  of  upwards  of  120  English  miles  from  any  of 
the  Presidencies  of  Fort  William,  Fort  St.  George  and  Bombay,"  "or 
in  the  territories  of  any  foreign  State,  or  in  any  country  under  the 
government  and  protection  of  us,  where  there  is  no  Court  of  civil 
jurisdiction  in  force,  by  our  appointment,  competent  to  try  such 
offenders,  who  shall  be  accused  of  treason,  or  of  any  other  civil 
offence,  which,  if  committed  in  England,  would  be  punishable  by  a 
Court  of  ordinary  criminal  jurisdiction  and  not  by  a  Court-martial, 
shall  be  tried  by  a  general  Court-martial,  appointed  by  the  General  or 
other  officer  having  power  to  appoint  Courts  martial  in  such  places  as 
aforesaid  for  the  time  being,  and  if  found  guilty  shall  be  liable,  in  the 
case  of  an  offence  which,  if  committed  in  England,  would  be  capital, 
to  suffer  death,  or  such  other  punishment  as  by  the  sentence  of  such 
general  Court-martial  shall  be  awarded ;  and  in  the  case  of  any  other 
offence  to  suffer  such  punishment  other  than  death  as  by  the  sen« 
tence  of  such  general  Court-martial  shall  be  awarded ;  no  such  pun- 
ishment, nevertheless,  to  be  of  such  a  nature  as  shall  be  contrary  to  the 
usages  of  English  law  in  regard  to  the  punishment  of  offenders,  or  of 
that  law  as  modified  by  laws  applicable  to  India,  or  to  be  carried  into 
effect  until  confirmed  by  the  General  or  other  officer  by  whom,  or 

(a)  Friday,  Norember  SSd. 
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under  whose  autfaotity,  sttch  Conrt-martial  was  appointed.**     The 
^QAo^  ^general  Coart-martial  which  tried  Lieut.  Allen  had,  therefore, 

-I  jurisdiction  to  try  and  coUTict  him  for  the  ciril  offence  of 
which  he  was  found  guilty.  He  is  now  undergoing  his  sentence  in  a 
fitting  prison  in  Her  Majesty's  dominions ;  and  the  Court  will  not  go 
into  the  question  whether  any  other  prison  situated  elsewhere  in 
those  dominions  would  be  fitter.  The  other  side  will  probably  rely 
on  sect  88  of  the  Mutiny  Act  before  mentioned,  20  Vict.  c.  13,  which 
enacts  that  "  the  place  of  imprisonment  under  the  sentences  of  general 
Courts-martial  snail  be  appointed  by  the  officer  commanding  the 
district ;"  and  will  contend  that  no  place  other  than  that  so  appointed 
can  be  a  proper  place  for  the  custody  of  the  offender.  In  that  yiew» 
Agra,  the  place  of  imprisonment  for  Lieut.  Allen  appointed  by  Lord 
Clyde,  is  the  only  place  in  which  he  can  be  lawfully  confined.  The 
view  is,  however,  erroneous,  and  would  lead  to  serious  difficulties  and 
inconveniences;  as,  for  instance,  in  a  case  where  the  appointed  prison 
became  unavailable  for  the  purpose,  by  being  burnt  down  or  other- 
wise destroyed.  [Cogkbubn,  C.  J. — It  may  be  that  such  a  case  is  a 
casus  omissus.]  Sect.  89  empowers  the  Secretary-at-War  to  set  apart 
buildings  as  military  prisons,  to  be  deemed  public  prisons  under  the 
Act;  and  to  make  rules  and  regulations  for  the  government  and 
superintendence  thereof,  and  of  the  officials,  and  of  the  offenders  con- 
fined therein.  Sect.  40  enacts  that  "  Every  governor,  provost-marshal, 
^oler  or  keeper  of  any  public  prison  or  of  any  ^aol  or  bouse  of  correction 
in  any  part  of  Her  Majesty's  aominions,  shall  receive  into  his  custody 
any  military  offender  under  sentence  of  imprisonment  by  a  Court-martial 
upon  delivery  to  him  of  an  order  in  writing  in  that' behalf  from  the 
*3431  ^^^^  'commanding  the  regiment  or  corps  to  which  the  offender 

^  belongs  or  is  attached,  which  order  shall  specify  the  period  of 
imprisonment  which  the  offender  is  to  undergo,  and  the  day  and  hour 
of  the  day  on  which  he  is  to  be  released ;  add  such  governor,  provost- 
marshal,  gaoler  or  keeper,  shall  keep  such  ofifender  in  a  proper  place 
of  confinement,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  according  to  the  sentence  of  the  Court,  and  dar- 
ing the  time  specified  in  the  said  order,  or  until  he  be  discharged  or 
delivered  over  to  military  custody  before  the  expiration  of  that  time 
under  an  order  duly  maae  for  that  purpose."     And  by  sect.  41,  "  In 
the  case  of  a  prisoner  undergoing  imprisonment  under  the  sentence  of 
a  Court-martial  in  any  public  prison  other  than  the  military  prisons 
set  apart  by  the  authority  of  this  Act,  or  in  any  gaol  or  house  of  cor- 
rection in  anv  part  of  Her  Majesty's  dominions,  it  shall  be  lawful  for 
the  officer  who  confirmed  the  proceedings  of  the  Court,  or  for  the 
officer  commanding  the  district,"  ''to  give  as  often  as  occasion  may 
arise  an  order  in  writing  directing  that  the  prisoner  be  discharged,  or 
be  delivered  over  to  military  custody,  whether  for  the  purpose  of 
being  removed  to  some  other  prison  or  place,  there  to  undergo  the 
remainder  or  any  part  of  his  sentence,  or  for  the  purpose  of  being 
brought  before  a  Court-martial  either  as  a  witness  or  for  trial,  and 
such  prisoner  shall,  accordingly,  on  the  production  of  such  order,  be 
discharged  or  delivered  over,  as  the  case  may  be."  [Hill,  J. — If  you 
could  show  an  order  in  writing,  by  Lord  Clyde,  for  the  prisoner's  re- 
moval from  Agra  to  the  Queen's  Prison  in  this  country,  it  may  bo 
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that  sect.  41  would  make  his  detention  here  lawful.  Blagkbubn,  J.-^ 
It  lies  upon  those  who  detain  Lieut.  Allen  in  custody  *in  this  f^qaa 
country  for  an  offence  oommitted  in  another,  to  show  that  they  '* 
have  strictly  pursued  some  statutable  authority,  empowering  them  so 
to  do.]  If  the  Court  sees  that  the  prisoner  has  been  convicted  of  a 
crime  and  ought  now  to  be  undergoing  his  sentence,  they  will  not 
inquire  into  the  propriety  of  the  placQ  of  his  custody.  In  the  Cana- 
dian Prisoners'  Case,  6  M.  ft  W.  82,  the  return  to  a  writ  of  habeas  corpus 
to  bring  up  a  prisoner  in  the  custody  of  the  gaoler  at  Liverpool,  for  the 

Eurpose  of  discharging  him,  stated  that  the  prisoner  was  indicted  for 
igb  treason  in  Upper  Canada,  and  before  his  arraignment  petitioned 
the  Lieutenant-Gt>vernor,  in  accordance  with  a  colonial  Act  (which 
authorized  the  pardon  of  persons  indicted  for  high  treason  on  condi- 
tion of  being  transported  from  the  province),  confessing  his  ffuilt  and 
praying  for  a  pardon  on  such  conditions  as  the  governor  and  council 
should  think  fit ;  that  the  governor  granted  such  pardon,  on  the  con- 
dition^ assented  to  by  the  prisoner,  that  he  should  be  transported  to 
Van  Dieman's  Land  for  life ;  that,  in  order  to  carry  out  such  trans- 
portation, it  was  found  necessarv  to  remove  the  prisoner,  first  to 
Quebec  and  then  to  England ;  and  that,  on  his  arrival  in  England,  he 
was  delivered  by  the  captain  of  the  ship  which  brought  him  over  into 
the  custody  of  the  gaoler  of  Liverpool,  to  be  kept  while  means  were 
preparing  to  transport  him  to  Van  Pieman's  Land.  The  Coart  refused 
to  discharge  the  prisoner;  on  the  ground  that,  even  if  the  condition  of 
the  pardon  were  not  lawful,  or  if,  being  lawful,  the  prisoner  was  not 
an  assenting  party  to  it,  he  was  still  liable  to  be  tried  for  the  treason 
in  England,  and  therefore  any  subject  might  ^detain  him  in  r«045 
custody  until  he  was  dealt  with  according  to  law.  Lord  Ab-  ^ 
inger,  C.  B.,  in  delivering  the  judgment  of  the  Court,  said,  5  M.  ft  W. 
50,  ''The  position  of  the  prisoner  appears  to  be  this:  that  he  has  been 
indicted  for  high  treason  committea  in  Canada  against  Her  Majesty ; 
that  he  has  confessed  himself  guilty  of  that  treason ;  that  he  is  liable 
to  be  tried  for  it  in  England ;  that  he  cannot  plead  the  pardon  which 
he  has  renounced ;  and  that  he  is  now  in  the  custody  of  the  gaoler  of 
Liverpool,  under  such  circumstances  as  would  justify  any  subject  of 
the  Crown  of  England  in  taking  and  detaining  him  in  custody  until 
he  be  dealt  with  according  to  law.  Any  subject  who  held  him  in 
custody  with  a  knowledge  of  the  circumstances  would  be  guilty  of  a 
crime  in  aiding  and  assisting  his  escape,  if  he  be  permitted  to  go  at 
large  without  lawful  authority.  How  then  can  we  order  the  gaoler  of 
Liverpool,  or  any  other  person  who  has  him  in  custody,  with  know- 
ledge of  these  circumstances,  to  let  him  go  at  large  ?"  That  case  is 
an  authority  for  the  ffcneral  proposition  that  a  prisoner  lawfully  in 
custody  is  not  entitled  to  his  discharge  on  habeas  corpus.  [Black- 
burn, J. — That  case  proceeded  on  the  special  ground  that  the  prisoner, 
being  guilty  of  high  treason  and  liable  to  be  tried  for  it  in  England, 
might  be  detained  there  by  any  subject  of  the  Crown.]  In  the  pre- 
sent case  the  prisoner  has  been  already  convicted  and  sentenced  by  a 
Court  of  competent  jurisdiction ;  and  the  original  designation  of  the 
place  of  imprisonment  was  merely  directory,  and  formed  no  part  of 
the  sentence,  which  may  be  carried  out  in  any  lawful  prison.  Sect. 
88  of  the  Act  speaks  of  the  sentence  of  the  Court-martial,  and  of  the 
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*34B1  *P^^^®  ^^  imprisonmeDt  under  the  sentence,  in  separate  claasea. 
^  The  Court  pronounces  the  sentence;  the  place  of  imprison* 
ment  is  subsequently  appointed  by  the  officer  commanding  the  dis- 
trict. [CoCKBURN,  C.  J. — Sect.  41  appears  to  require  an  order  in 
writing  by  the  commanding  officer,  in  order  to  warrant  a  change  of 
the  place  of  imprisonment.]  It  is  doubtful  whether  that  section 
applies,  where  the  prisoner  is  priginally  confined  in  military  custody. 
Shee,  Serjt.,  and  J,  Brown,  contrsi»  were  not  now  called  upon.(a) 
CocKBURN,  C.  J. — I  entertain  no  doubt  that,  upon  the  state  of  tacts 
brought  before  us,  the  imprisonment  of  Lieut.  Allen  is  illegal,  and  he 
is  entitled  to  his  discharge.  Considering  the  nature  of  his  offence,  we 
may  regret  that  any  technical  error  in  carrying  out  the  sentence  should 
have  intervened,  and  that  he  should  thereby  be  entitled  to  liberation 
before  the  sentence  has  expired.  We  have,  however,  to  inqaire 
whether  the  imprisonment  which  he  is  now  undergoing  is  in  point  of 
law  justifiable.  I  am  clearly  of  opinion  that  it  is  not.  He  was  tried 
for  an  offence  which  would  have  oeen  cognisable  only  by  the  consti- 
tuted civil  tribunals,  were  it  not  for  the  special  provisions  of  The 
Mutiny  Act,  and  of  the  Articles  of  War  incorporated  therewith.. 
These  provisions  empower  a  general  Court-martial  to  try  military 
persons  accused  of  criminal  offences;  to  find  an  accused  person  guilty; 
and  to  pass  upon  him  sentence  of  imprisonment:  but  they  do  not 
4,0471  empower  the  Court  to  appoint  the  *place  of  imprisonment 
^  under  the  sentence.  That  power  is  given  to  the  officer  com- 
manding the  district.  In  the  present  case  that  officer,  Lord  Clyde, 
named  Agra,  in  the  East  Indies,  as  the  place  of  imprisonment;  but 
we  find  that  Lieut.  Allen  is  now  undergoing  imprisonment,  not  there, 
but  in  this  country.  Such  imprisonment  is  not  in  conformity  with 
the  mode  in  which  his  sentence  is  directed  by  the  Act  to  be  carried 
out.  Then,  has  the  change  of  the  place  of  imprisonment  been  ordered 
by  any  one  having  authority  under  the  Act  so  to  order :  for,  if  not, 
the  change  is  contrary  to  common  law  and  cannot  be  upheld  ?  Now 
the  only  power  to  change  the  place  of  imprisonment,  conferred  by 
the  Act,  is  that  given  by  sect.  41  to  the  commanding  officer  of  the 
district ;  the  same  person  who,  by  sect.  88,  is  to  appoint  the  place  of 
imprisonment  in  the  first  instance.    There  is  notning  before  us  at 

E resent  to  show  that  Lord  Clyde,  the  officer  commanding  the  district^ 
as  exercised  the  power  given  him  by  sect.  41 ;  but  unless  he  has 
done  so  the  prisoner  is  entitled  to  his  discharge.  If,  then,  the  Solici- 
tor-General can  obtain  any  further  information,  sufficient  to  satisfy 
us  that  Lord  Clyde  has  ordered  the  ^ace  of  the  prisoner's  imprison- 
ment to  be  changed  from  Agra  to  England,  the  Court  will  paase 
before  ordering  the  liberation  of  the  prisoner ;  but  if  no  such  iofor- 
mation  is  forthcoming,  the  prisoner  must  be  discharged.  In  the 
meanwhile  our  present  judgment  is  not  final. 
(WiGHTMAN,  J.,  was  absent.) 
Hill  and  Blackburn,  Js.,  concurred. 

*S481       *^^  ^^^  ^^^  following,(i)  the  Solicitor*(}eneral  said  that»  in 
-I   consequence  of  the  suggestions  of  the  Court,  he  had  caused 

(a)  Shee,  Serjt.,  was  heud  on  the  foUowing  morning.    See  poit,  p.  S49. 
(6)  Satardfty,  Norember  84th. 
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inquiries  to  be  made,  the  resalt  of  which  had  been  embodied  in  the 
foliowlDg  affidavit,  made  by  the  assistant  solicitor  to  the  War  depart- 
ment. "  I  have  seen  and  perused  the  copy  of  n  letter  dated  '  Horse 
Guards,  23d  September,  1859,'  addressed  to  Lord  Clyde  by  Sir 
Charles  Yorke,  the  then  military  secretary  to  His  Boyal  Highness 
the  Commander  in  Chief,  directing  his  lordship  to  take  steps  for  send- 
ing Lieut  W.  H.  C.  Allen  to  England,  if  his  lordship  should  consider 
that  course  advisable.  I  have  seen  and  conversed  with  General 
Lord  CIyde,(a)  who  is  now  in  England,  on  the  subject  of  the  said 
letter  of  23d  September,  1859 ;  and  he  has  informed  me  that,  after 
consulting  with  the  Governor-General  of  India,  he  directed  the  Adju- 
tant General  of  the  Forces  to  issue  an  order  addressed  to  the  com- 
manding officer  of  the  fort  at  Agra,  for  the  removal  of  W.  H.  C.  Allen 
from  that  place  to  Calcutta,  for  the  purpose  of  being  embarked  for 
England  with  a  party  of  invalids  in  charge  of  the  officer  commanding 
the  detachment.  General  Lord  Clyde  further  informed  me  that  the 
Adjutant-General  was  the  proper  officer  to  sign  such  an  order,  upon 
receiving  his.  Lord  Clyde's,  directions  so  to  do;  and  that  his  lordsnip 
believes  that  it  was  in  pursuance  of  such  an  order  by  the  Adjutant- 
General  of  the  Forces  that  the  said  W.  H.  C.  Allen  was  removed 
from  the  fort  at  Agra  to  England ;  as  the  commanding  officer  of  the 
fort  at  Agra  ♦would  not,  according  to  universal  practice,  have  ri^oAq 
allowed  the  said  W.  H.  C.  Allen  to  be  removed,  without  the  ^ 
production  of  such  an  order.  The  Adjutant-General's  duty  is  to 
issue  orders  in  pursuance  of  directions  given  by  the  Commander  in 
Chief,  and  such  order,  if  made,  I  verily  believe  would,  according  tp 
military  practice,  be  kept  and  detained  by  the  commanding  officer 
of  the  fort  at  Agra,, as  his  authority  and  justification  for  the  course 
he  had  taken;  and  after  diligent  inquiry  I  have  been,  and  am,  unable 
to  discover  the  existence  of  any  such  order  in  this  country,  and  I 
verily  believe  that  none  such  can  be  forthcoming." 

Shee,  Serjt.,  was  then  heard  in  support  of  the  rule  {J,  Brown^  who 
was  with  him,  was  not  called  upon). — First,  supposing  the  heaniay 
evidence,  contained  in  the  affidavit  just  read,  to  be  true  in  fact,  the 
alleged  order  of  the  Adjutant-General  was  not  the  order  of  Lord 
Clyde,  who  alone  was  empowered,  by  sect.  41  of  the  Act,  to  change 
Lieut.  Allen's  place  of  imprisonment.  [Hill,  J. — A  written  order 
by  the  Adjutant-General,  made  under  Lord  Clyde's  direction,  would 
satisfy  the  Act.  Blackburn,  J. — The  Act  does  not  require  the  order 
to  be  under  the  hand  of  the  officer  commanding  the  district.]  Assum- 
ing that  to  be  so,  an  order  to  remove  a  prisoner  to  England  was  not 
warranted  by  the  41st  section.  It  would  require  clear  and  express 
words,  not  to  be  found  in  that  section,  to  give  so  arbitrary  a  power  of 
Removal  to  the  military  authorities ;  especiallv  in  the  case  of  prisoners 
gnilty  of  minor  offisnces.  The  jurisdiction  or  the  Court-martial  to  try 
persons  accused  of  civil  offences  at  all  is  exceptional,  and  the  creature 
of  the  statute,  coupled  with  the  articles  of  war ;  nor  is  it  to  *be  i-^oxq 
extended  bevond  the  plain  words  of  the  enactment.  By  sect.  ^ 
24  the  Legislature  has  guarded  against  the  execution  of  a  sentence  of 
transportation  or  penal  servitude,  passed  upon  an  offender  by  a  Court- 

(a)  The  Solicitor-General  tUted  that  this  conyenation  took  place  oa  the  preoediog 
•▼eatng,  Fridaj,  NoTomber  SSd. 
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martial  in  India,  without  an  order  by  a  Judge  of  one  of  the  supreme 
Courts  of  Judicature ;  and  it  cannot  have  contemplated  that  a  miiiUrj 
pfficer  should,  mero  motu,  have  power  to  order  the  removal  of  a 
minor  offender  from  India  to  any  other  part  of  the  Queen's  dominions. 
[Hill,  J. — It  would  be  a  strange  omission  in  the  Act,  if  no  power 
was  given  to  some  authority  or  other  to  change  the  place  of  imprison- 
ment of  a  prisoner  confined  for  a  long  term  in  India.  Cockbubn,  C. 
J. — ^In  cases  in  which  sect.  41  does  apply,  it  may  be  matter  for  serious 
consideration  whether  the  power  to  change  the  place  of  imprison- 
ment thereby  given  to  the  commanding  officer  must  not  be  assumed 
to  authorize  a  change  only  to  some  other  place  within  that  officer's 
military  jurisdiction.]  The  power  must  be  reasonably  construed  as 
9ubject  to  that  limitation.  But  sect.  41  does  not  apply  to  the  present 
qase.  This  is  apparent  from  a  consideration  of  the  preceding  sections. 
Sect.  88  directs  that  the  place  of  imprisonment  under  sentences  of 
general  Courts- martial  shall  be  appointed  by  the  officer  commanding 
the  district  By  sect.  39  the  Secretary-at-war  may  set  apart  buildings 
as  military  prisons,  which  are  to  be  deemed  public  prisons  within  the 
meaning  of  the  Act.  By  sect.  40  every  governor,  provost-marshal, 
gaoler,  or  keeper  of  any  public  prison  is  required  to  receive  into  hit 
custody  any  military  offender  under  sentence  of  imprisonment  b^ 
Gourt-roartialy  on  delivery  to  him  of  a  written  order  to  that  effect 
from  the  officer  commanding  the  regiment  to  which  the  offender  be- 
longs. Then  follows  sect.  41,  which,  in  terms,  is  restricted  to  the  case 
*^''11  *^^  ^  prisoner  undergoing  imprisonment  under  the  sentence  of 
'^  -'  a  Court-martial  in  any  public  prison  other  than  the  military 
prisons  set  apart  by  the  authority  of  the  Act,  or  in  any  gaol  or  house 
of  correction  in  any  part  of  Her  Majesty's  dominions.  It  does  not 
appear  whether  the  fort  of  Agra  is  a  military  prison  set  apart  by  the 
authority  of  the  Act,  neither  does  it  appear  that  it  is  a  public  prison. 
It  is,  however,  a  military  prison,  and  therefore  not,  in  any  case,  a 
prison  for  the  removal  of  a  prisoner  from  which  an  order  may  he 
made,  under  sect.  41,  by  the  officer  commanding  the  district ;  inas- 
much as  that  order  is  to  direct  that  the  prisoner  be  delivered  over  to 
military  custody.  The  section  assumes,  therefore,  that  he  is,  prior  to 
the  order,  in  civil  custody.  One  object  of  the  enactment,  probably, 
was  that  if  the  regiment  to  which  an  offender  ip  civil  custody  be- 
longed, was  about  to  be  removed  to  another  station,  he  might  be 
handed  over  to  the  military  authorities  and  removed  with  it.  More- 
over, it  is  not  to  be  supposed  that  the  section  applies  to  the  removal 
of  a  prisoner  from  one  part  of  the  Queen's  dominions  to  another. 
Otherwise,  the  commanding  offieer  might  exercise  his  own  caprice  in 
the  choice  of  the  country  of  the  fresh  prison.  [Cockburk,  C.  J.— 
The  other  side  may  contend  that  sect  41  has  that  extensive  operation, 
inasmuch  as  sect.  88  imposes  no  limits  within  which  the  prison,  in 
which  the  prisoner  is  originally  to  be  directed  by  the  commanding 
officer  to  be  contined,  must  be  situate.  Could  not  Lord  Clyde,  under 
sect.  S8,  have  appointed,  in  the  first  instance,  the  Queen's  Prison  in 
England  as  the  original  place  of  confinement  for  Lieut  Allen  ?]  The 
Legislature  can  never  have  intended  to  empower  an  officer  in  the  East 
*3521  ^'^^^^  ^  ^^  upon  any  goaler  in  England  to  receive  *and  keep 
-'  a  prisoner,  tried  and  convicted  in  India.    [Cogkbubn,  C.  J. — 
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By  sed.  40  the  order  to  the  keeper  of  m  prison  to  receive  a  militarj 
offender  conyicted  by  Coort-ntartial  is  to  be  giy^i  by  the  officer  com- 
manding the  regiment  to  which  the  oflfender  belongs.  There  has  been 
no  such  order  in  this  case.]  No ;  the  only  order,  if  any,  was  that  of 
the  Adjntant-Oeneral,  by  the  direetion  of  Lord  Clyde.  [Athertan, 
Solicitor-General. — ^The  order  was  that  of  Lord  Clyde,  the  officer 
oommanding  the  district^  and  satisfied  sect  41.  Lieut.  Allen,  having 
been  removed  under  the  order,  is  lawfully  in  England.]  [Cogkburk, 
C.  J. — The  order  is  merely  for  the  removal  of  the  offender  to  England, 
not  to  any  named  prison  in  England.  The  order,  if  valid,  would 
justify  his  imprisonment  in  any  English  prison.]  [The  Solicitor- 
General. — Conceding  that  the  order  was  too  wide,  the  Commander-in- 
Chief  in  England  has  supplied  that  deficiency,  by  designating  the 
Queen's  Prison  as  the  place  of  imprisonment.]  [Cockburn,  C.  J. — 
There  is  nothing  in  the  Act  to  give  the  English  Commander-in-Chief 
power  to  interfere.]  [The  Solicitor-General — ^If  the  Court  sees  that 
an  offender,  who  has  been  convicted  of  felony  by  a  Court  of  com- 
petent jurisdiction,  is  in  a  proper  place  of  custody  for  undergoing  his 
sentence ;  they  will  not  inquire  whether  the  particular  prison  is  the 
right  one.]  [Blackbubn,  J. — The  Commander-in-Chief  would  appear 
to  be  the  person  to  whom  a  power  to  remove  a  military  prisoner  from 
one  prison  to  another  might  most  properlv  be  intrusted ;  but  I  cannot 
find  that  the  Legislature  has  given  him  that  power.] 

Shee,  Serjt — In  the  absence  of  an  express  power  to  that  effect,  the 
proceedings  of  the  Commander-in-Chief  are  a  direct  infringe-  r^oRo 
ment  of  sect.  9  of  the  Habeas  *Corpus  Act,  81  Car.  2,  c.  2,  ^ 
which  enacts,  "  That  if  any  person  or  persons,  subjects  of  this  realm, 
shall  be  committed  to  any  prison  or  in  custody  of  any  officer  or 
officers  whatsoever,  for  any  criminal  or  supposed  criminal  matter, 
that  (a)  the  said  person  shall  not  be  removed  from  the  said  prison  and 
custody  into  the  custody  of  any  other  officer  or  officers,  unless  it  be 
by  habeas  corpus  or  some  other  legal  right,"  and  provides  that  per- 
sons making  out  a  warrant  for  such  removal,  contrary  to  the  Act, 
shall  incur  the  pains  and  forfeitures  mentioned  in  the  Act.  (He  was 
then  stopped.) 

Cockburn,  C.  J. — ^We  postponed  our  decision  in  this  case,  in  order 
to  give  the  Solicitor-General  an  opportunity  of  procuring  further 
affidavits.  He  has  now  brought  unaer  our  notice  an  affidavit,  the 
consideration  of  which  satisfies  me  that  it  would  be  useless  for  us  to 
postpone  judgment  any  longer,  or  to  enlarge  the  rule  with  a  view  to 
the  lurther  investigation  of  the  facts ;  inasmuch  as,  assuming  that  the 
facts  stated  in  the  affidavit  were  fully  established,  I  am  of  opinion 
that  the  rule  must  nevertheless  be  made  absolute.  It  is  unnecessary 
to  determine  the  question  which  has  been  argued  by  my  brother  Sbee, 
whether  this  case  falls  within  the  provisions  of  sect.  41  of  The  Mutiny 
Act  of  1867.  Even  if  it  does  so  (and  I  am  inclined  to  think  that  it 
does),  those  provisions  have  not  been  complied  with,  and,  as  the  case 
now  stands,  no  legal  warrant  exists  bv  virtue  of  which  the  keeper  of 
the  Queen's  Prison  can  hold  Lieut.  Allen  in  custody.  Sects.  40  and 
41  of  the  Act  seem  to  be  somewhat  at  yarianoe.    [His  Lordship  read 

(a)8ic. 
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«^R4.1  ^^^"^0  ^^®  section  makes  the  order  in  writing  of  the  officer 
-I  'commanding  the  regiment  to  which  the  ofreB£r  belongs  the 
condition  upon  which  he  is  to  be  received  and  imprisoned  bv  the 
keeper  of  a  prison ;  by  the  other  section,  the  like  order  of  the  officer 
commanding  the  district  is  the  condition  npon  which  a  prisoner  may 
be  moved  from  one  prison  to  another.  The  question  might  arise 
whether,  even  after  the  making  of  an  order  by  the  officer  commanding 
the  district^  under  the  latter  section,  for  the  removal  of  a  prisoner 
from  one  public  prison  to  another,  the  keeper  of  the  prison  to  which 
he  is  sent  could  be  required  to  receive  him  without  an  additional 
order,  under  sect.  40,  from  the  officer  commanding  his  regiment.  How 
this  may  be  we  need  not  now  determine.  It  is  enough  to  say  that  in 
the  present  case  no  order  has  been  made,  under  either  section,  by 
virtue  of  which  the  keeper  of  the  Queen's  Prison  can  detain  Lieat. 
Allen  in  custody.  Assuming  the  truth  of  all  the  facts  stated  in  the 
affidavit  produced  by  the  Solicitor-Qeneral,  all  that  has  taken  place 
is,  that  Lord  Clyde,  the  commanding  officer  of  the  district,  having 
first  directed,  under  the  88th  section,  that  the  place  of  the  offender's 
imprisonment  should  be  Agra,  afterwards  directed  the  Adjutant- 
General  in  India  to  make  an  order  (which  may  be  deemed  for  the 
E resent  purpose  to  have  been  tantamount  to  an  order  by  Lord  Clyde 
imself )  for  the  removal  of  the  prisoner  from  Agra  to  England,  with 
a  view,  no  doubt,  to  his  undergoing  the  remainder  of  his  sentence  in 
this  country.  It  does  not  appear  that  any  order  has  ever  been  made 
either  by  Lord  Clyde  as  the  officer  commanding  the  district,  or  b? 
the  officer  commanding  Lieut.  Allen's  regiment,  for  the  imprisoo- 
ment  of  Lieut.  Allen  in  the  Queen's  Prison,  or  for  his  reception  into 
*S'51  ^^^^7  ^y  ^^®  keeper  of  that  prison.    The  deficiency  in  this 

^  -■  respect  in  Lord  Clyde's  *order  has  been  attempted  to  be  sup- 
plied by  the  direction  given  to  the  keeper  of  the  Queen's  Prison  to 
receive  the  prisoner,  by  the  English  Aojutant-Greneral,  representing 
His  Boyal  Highness  the  Qeneral  Commanding  in  Chief.  But  there 
is  no  provision  in  the  Act  to  empower  either  His  Boyal  Highness^  or 
the  Adjutant-General  for  him,  to  give  any  such  direction  in  cases  like 
the  present.  The  custody  in  which  Lieut.  Allen  now  is,  is,  therefore, 
unlawful,  because  no  legal  order  or  warrant  for  his  detention  in  it 
can  be  produced.  There  is  a  material  distinction  between  this  caae 
and  that  of  The  Canadian  Prisoners,  6  M.  &  W.  82,  cited  by  the 
Solicitor-General.  There,  the  prisoner  who  applied  for  a  habe&s 
corpus  was  liable  to  be  tried  in  this  country  for  high  treason,  and  it 
discharged  from  custody  might  have  been  immediately  re-apprehended 
by  any  one :  consequently,  the  Court  refused  to  liberate  him,  although 
he  was  not  in  the  custody  in  which  he  ought  properly  to  have  been. 
Here,  the  prisoner  is  in  custody  in  this  country  without  any  lawfol 
cause,  undergoing  an  imprisonment  which  is  unlawful  because  justi- 
fied by  no  legal  warrant,  and  from  which  he  is  absolutely  entitled  to 
be  liberated. 

(WiGHTKAK,  J.,  was  abscut.) 

Hill,  J. — I  am  of  the  same  opinion.  Lord  Clyde,  as  the  officer 
commanding  the  distriet^  compliea  with  the  38th  section  of  the  Act 
by  naming  Agra  as  the  place  for  Lieut.  Allen's  imprisonment  to 
undergo  his  sentence ;  and  assuming;  for  the  purposes  of  the  case,  that 
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the  case  falls  witbin  tbe  4l8t  section,  and  that  it  '''was  open  to  r^ggg 
Lord  Clyde  to  give  a  subsequent  order  in  writing,  directing  ^ 
the  prisoner's  removal  to  some  other  prison  or  plaeci  tber^  to  undergo 
the  remainder  of  bis  sentence,  the  only  order  which  Lord  Clyde  ha9 
given  was  one  for  the  prisoner's  removal  to  England,  The  prisoner 
is  now  foand  in  this  country  and  in  the  Queen's  prison ;  and  the» 
question  to  be  answered  is,  under  what  authority  is  he  detained  there 
in  custody?  The  only  warrant  which  can  be  produced  is  a  document 
coming  from  the  Horse  Guards,  signed  by  the  Adjutant-General,  stat- 
ing Lieut.  Allen's  crime  and  s^itence  by  an  Indian  Court-martial^ 
and  requiring  the  governor  of  the  prison  to  keep  him  in  confinement 
until  his  sentence  expires.  I  find,  however,  no  authority  given  by 
the  Mutiny  Act  either  to  the  Adjutant-General  or  to  the  Commander- 
in-Chief,  to  issue  such  a  document.  The  only  section  of  The  Mutiny 
Act,  so  far  as  I  can  discover,  which  authorizes  a  gaoler  to  receive 
into  custody  and  keep  in  confinement  a  military  offender  under  sen* 
tence  of  imprisonment  by  a  Court-martial,  is  sect.  40,  which  requires 
him  to  do  so  upon  delivery  to  him  of  an  order  in  writing  in  that 
behalf  from  the  officer  commanding  the  regiment  to  which  the  offender 
belongs.  In  the  present  case  no  such  ootler  is  forthcoming.  I  am 
therefore  constrained,  very  unwillingly  I  confess,  to  say  that  Lieut. 
Allen  is  illegally  in  custody  and  is  entitled  to  his  discharge. 

Blackbubn,  J. — I  am  of  the  same  opinion.  In  The  Canadian 
Prisoners'  Case,  5  M.  &  W.  32,  circumstances  appeared  which  showed 
that  the  detention  of  the  prisoner,  who  applied  for  a  habeas  corpus, 
might  be  justified  at  ^common  law.  He  haa  confessed  himself  r«Q57 
guilty  of  high  treason ;  he  had  neither  been  tried  nor  par-  ^ 
doned ;  he  was  liable  to  be  tried  for  that  crime  in  this  oountry ;  and 
any  subject  of  the  Crown  might,  at  common  law,  detain  him  in  cus* 
tody.  For  those  reasons  the  Court  refused  to  discharge  him.  But, 
in  the  case  before  us,  Lieut.  Allen  is  detained  in  custody  in  this 
country  under  circumstances  in  which  the  common  law  would  not 
detain  him.  The  real  reason  for  his  detention  is  that  he  has  been 
tried  by  a  court-martial  in  India,  and  there  sentenced  to  four  years' 
imprisonment  The  common  law  does  not  authorize  his  detention  for 
such  a  cause.  Becourse  must  therefore  be  had  to  some  statutable 
authority  by  those  who  seek  to  justify  it.  The  Mutiny  Act,  although 
it  authorizes  the  detention  of  a  prisoner  in  many  cases,  is  no  authority 
in  the  ease  before  us.  I  need  not  repeat  what  has  been  said  by 
the  Lord  Chief  Justice  and  my  brother  Hill  upon  this  point.  I  will 
only  say  that,  giving  full  creait  to  what  Lord  Clyde  says  he  believes 
was  done  in  India,  namely,  that  an  order  for  the  prisoner's  removal 
to  England  was  sent  by  the  Indian  Adjutant-General,  by  Lord  Clyde's 
direction,  to  the  commander  of  the  fort  at  Agra,  I  agree  with  the  rest 
of  the  Court,  for  the  reasons  they  have  stated,  that  the  case  is  not 
thereby  brought  within  any  of  the  provisions  of  the  statute,  and  con- 
sequently that  Lieut.  Allen  cannot  be  detained^  in  the  Queen's  Prison. 
It  is  a  matter,  however,  for  the  serious  consideration  of  the  Govern- 
ment, whether  they  will  not,  for  the  future^  revise  the  Mutiny  Act^ 
and  make  provision  in  it  for  a  case  like  the  present. 

Bule  absolute. 
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♦358]  ♦COBBETT  v.  WHEELEB,  JENKYNS  and  Others.  Nov.  24. 

Stat.  4  Jac.  I,  e.  9,  a.  9,  enaeta,  thai  *<  In  aof  aotkm''  *^of  tretpaaa  or  ejectioiie  fimMe, 
or  any  other  action  whataooTar,  wherein  the  plaintiff*'  '*  might  hare  coata  (if  in  caae  jodg> 
ment  should  be  nyen  for  him)"  if  ''the  plaintiff*"  *' after  appearance  of  the  defendant" 
'<  be  nonsuited,"  ''  the  defendant"  "  shall  hare  judgment  to  recover  his  costs  against  ercTT 
such  plaintiff*." 

The  General  Tnmpike  Act,  3  G.  4,  c.  126,  bj  aect.  48  impoaea  a  penalty  upon  a  mort- 
gagee of  tolls  who  shall  keep  possession  of  the  toll-gates  and  receive  the  tolls,  after  he  faais 
been  satisfied  the  mortgage  debt,  with  interest  and  costs.  Sect.  74  directs  that  acme  one 
of  the  trustees  of  a  tnmpUce  road,  or  the  cleric  to  such  tmstees,  may  be  sued  instead  of  the 
trustees ;  with  a  proviso  that  every  snch  defendant  shall  be  reimborsed,  out  of  tha  tnm- 
pike funds,  all  such  costs,  charges  and  expenses  as  he  shall  be  put  to  or  become  charge- 
able with  or  liable  to,  by  reason  of  his  being  so  made  defendant. 

Plaintiff^,  executor  of  a  mortgagee  of  turnpike  tolls,  brought  ejectment  to  recover  the 
toll-gates  ;  making  the  keepers  of  the  toll-gates  defendants  to  the  writ.  J.,  a  tniatee  of 
the  road,  thereupon  obtained  leave  to  defend  as  landlord.  Plaintiff  was  nonsuited,  ami 
defendants  signed  judgment  for  their  costs,  and  took  plaintiff*  in  execution  on  a  ca.  sa. 

Held,  discharging  a  rule  obtained  by  plaintiff  to  set  aside  the  judgment  and  execution, 
that  defendants  were  entitled  to  their  costs.  That,  aasmning  that  stat.  4  Jac.  1 ,  c.  3,  s.  3, 
makes  it  a  condition  to  a  defendant's  rig^t  to  costs,  when  the  plaintiff  is  nonsuited,  that 
the  plaintiff,  if  successful,  would,  in  the  particular  action,  have  been  entitled  to  costs,  the 
case  was  within  the  statute ;  sect.  48  of  stat.  3  G.  4,  c.  126,  implying  that  plnintiff,  if 
snccessftil,  would  have  recovered  his  costs,  even  if  J.  would,  by  sect.  74,  have  been  exempted 
lirom  personal  liability  to  pay  them ;  and,  J.'s  eo-deliMiidanta  not  being,  in  any  view  of  the 
case,  exempt  from  sndi  liability. 

Qucere,  whether  stat.  4  Jac.  1,  c.  3,  s.  8,  does  not  give  costs  to  defendants,  where  plain- 
tiffs are  nonsuited,  in  all  actions  in  which,  in  gerncrral,  suecessM  plaintiffs  would  be  enti- 
tled to  costs. 

Qiicere,  also,  whether,  had  plaintiff  succeeded,  J.  would  have  been  exempted,  by  stat  3 
G.  4,  c.  126,  s.  74,  from  personal  liability  to  pay  plaintiff's  costs. 

The  plaintiff  in  person  had  in  this  Term  obtained  a  rale  calling  on 
the  defendants  to  show  oanse  why  so  much  of  the  judgment  «gned 
in  this  action  as  related  to  the  costs  of  the  nonsuit  and  the  execution 
issued  thereunder  should  not  be  set  aside,  and  why  the  plaintiff  should 
not  be  discharged  out  of  the  custody  of  the  keeper  of  the  Queen's 
Prison  as  to  this  action. 

The  action  was  one  of  ejectment,  brought  by  the  plaintiff  as  execa- 
tor  of  a  deceased  mortgagee,  to  recover  certain  toll-gates  of  a  turnpike 
road  in  the  county  of  Southampton.  The  defendants,  other  than 
Jenkyns,  were  toll-gate  keepers,  and  appeared  to  defend  as  tenants; 
^^'Q!  *^^°^y^^  ^afterwards  obtained  an  order  to  defend  as  landlord; 
-'  he  being  one  of  the  trustees  of  the  said  turnpike  road.  At  the 
trial,  at  the  Surrey. Spring  Assizes,  1856,  the  plaintiff  was  nonsuited 
for  want  of  evidence  of  title  by  the  production  of  the  mortage-deeds 
or  otherwise,  the  defendants  signed  judgment  in  the  usual  way,  on 
26(h  April,  1856,  and  taxed  their  costs  and  issued  a  ca.  sa.,  on  which 
the  plaintiff  was  taken  in  execution  on  11th  July,  1856,  and  had 
remained  in  custody  ever  since. 

Lush  now  showed  cause. — ^The  plaintiff,  in  support  of  the  rule,  can 
rely  only  on  the  language  of  stat.  4  Jac.  1,  c.  S,  s.  2,  which  enacts 
that,  '*  in  any  action,  bill  or  plaint  of  trespass,  or  ejectione  firm®,  or 
any  other  action  whatsoever,  wherein  the  plaintiff  or  demandant  might 
have  costs  (if  in  case  iudgment  should  be  given  for  him),"  if  "the 
plaintiff  or  plainti£by  demandant  or  demandants,  in  any  such  action, 
bill,  or  plaint,  after  appearance  of  the  defendant  or  defendants,  be 
nonsuitea,"  "  the  defendant  and  defendants"  "  shall  have  judgment  to 
recover  his  costs  against  every  such  plaintiff  and  plaintiff,  demandant 
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and  demandants."    He  muBt  contend  that  this  enactment  does  not 
entitle  the  present  defendants  to  costs  because  the  defendant  Jenkyns, 
as  a  trustee  of  a  turnpike  road,  would  not  have  been  personally  liable 
to  costs  had  judgment  been  given  for  the  plaintiff.    It  is  enacted,  no 
doubt,  by  stat.  8  Q.  4,  c.  126,  s.  74,  "  That  the  trustees"  *'  of  every 
turnpike  road  may"  ''be  sued  in  the  name*'  '^of  any  one  of  such 
trustees"  "or  of  their  clerk"   '*for  the  time  being:"    •'Provided 
always,  that  every  such  trustee"  or  ''clerk"  ''shall  be  reimbursed  and 
paid  out  of  the  moneys  belonging  to  the  turnpike  road  for  which  he" 
"  shall  act,  all  such  costs,  charges  and  expenses  as  he"  *'*  shall   r^ogA 
be  put  unto,  or  become  chargeable  with,  or  liable  to,  by  reason   '- 
of  his"  "being"  "made"  "defendant."    That  section,  however,  refers 
to  actions  brought  against  some  one  trustee,  or  the  clerk  of  the  trustees, 
of  a  turnpike  road,  as  a  nominal  defendant  representing  the  whole  body 
of  trustees;  and  does  not  apply  to  the  present  action,  an  ordinary 
action  of  ejectment,  not  brought  in  the  first  instance  against  Jenkyns, 
and  to  which  he  became  a  party  only  by  his  own  act  in  obtaining 
leave  to  defend  as  landlord  of  the  other  defendants.     [The  plaintiff  in 
person  here  referred  to  Wormwell  v.  Hailstone,  6  Bing.  668  (E.  C.  L. 
K.  vol.  19).]    In  that  case  the  defendant  was  the  clerk  to  the  trusteed 
of  a  turnpike  road,  sued,  as  such,  under  stat.  8  6.  4,  c.  126,  s.  74 ; 
and  it  was  held  that  execution  could  not  be  levied  upon  his  personal 
goods,  because  the  effect  of  that  enactment  was  to  make  him  a  nominal 
defendant  only.    The  present  is  not  an  action  of  that  description. 
Had  Jenkyns  not  been  let  in  to  defend,  the  defendants  originally  sued 
would  clearly  have  been  liable  to  costs,  notwithstanding  the  statute, 
if  the  plaintiff  had  recovered ;  and  Jenkyns,  after  voluntarily  coming 
in  to  defend,  stood  in  no  better  position  than  they.    Under  the  old 
practice  he  would  have  made  himself  liable  to  costs  by  entering  into 
the  consent  rule ;  and  by  the  Common  Law  Procedure  Act,  1862,  15 
&  16  Vict.  c.  76,  ss.  185,  186,  the  costs  of  an  ejectment  follow  the 
judgment.(a)    Even  assuming,  however,  that  the  plaintiff^  if  successful, 
would  have  been  deprived  of  costs  as  against  Jenkyns,  the  r«Qiii 
^defendants  are,  nevertheless,  now  entitled  to  their  costs  as  *- 
against  the  plaintiff.    Stat.  4  Jac.  1,  c.  3,  s.  2,  relates  to  the  class  of 
actions  in  which,  in  general,  the  plaintiffs  would  be  entitled  to  recover 
costs ;  not  to  any  particular  action  the  individual  plaintiff  in  which 
would  be  entitled  to  costs  against  the  individual  defendant.    The 
Statute  of  Gloucester  (6  Ed.  1,  c.  1,  s.  2)  having  given  costs  to  a  suc- 
cessful demandant  in  ejectment,  and  stat.  28  H.  8,  c.  15,  having  given 
a  defendant  costs  upon  the  nonsuit  of  the  plaintiff  in  actions  of  debt, 
trespass  upon  the  case,  detinue,  account,  &c.,  the  object  of  the  statute 
of  James  was  to  put  on  the  saine  footing  actions  of  trespass  and  actions 
of  ejectione  firm®,  and  many  other  actions  real  and  personal  which,  as^ 
the  preamble  to  sect  2  recites,  were  "  within  the  same  mischief  as  the^ 
said  other  actions  were  at  the  common  law,  and  yet  were  omitted  out' 
of  the  provision  of"  stat.  28  H.  8,  c.  15.    Inasmuch,  therefore,  ^a« 
ejectment  is  one  of  the  class  of  actions  in  which,  in  general,  a  succeSB<^' 
ful  plaintiff  is  entitled  to  costs,  the  statute  of  James  makes  him  liable- 

(a)  The  cam  where  both  pMtiee  appear  al  the  trial  and  the  plaimiff  U  nonsuited,  is  not 
proTided  for  bj  the  Act ;  bat  rule  29  of  th<^  Pleading  Bnles,  HU.  T.  18S3,  entitlee  the 
defendant  in  each  a  case  to  Judgment  for  his  oiMts. 
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to  costs  if  unsacoessful.  Stat.  3  G.  4,  c.  126;  by  aeots.  47  and  48| 
assumes  the  right  of  a  mortgagee  to  recover  the  toll-gates  in  eject- 
ment, and  to  keep  possession  of  them  and  receive  the  tolls,  until  he 
shall  have  receivea  the  full  sum  due  on  his  mortgage,  with  interest 
and  costs;  the  latter  section  rendering  him  liable  to  a  penalty  if  he 
retains  such  possession  longer  than  is  necessary  for  that  purpose. 
There  is  nothing  in  the  Act  to  restrict  his  right  to  costs  in  any  case. 
The  present  plaintiff,  therefore,  who  sues  as  the  executor  of  a  mort- 
gagee, is  a  plaintiff  who,  within  the  plain  meaning  of  stat.  4  Jac.  1« 
CO,  s.  2«  "might  have"  had  ''costs,  if  in  case  judgment  should"  have 
been  *'  given  for  him."  By  stat.  7  &  8  G.  4,  c.  24,  s.  3,  it  is  enacted 
^oMi  ^^^^  ^execution  shall  not ''  issue  against  the  goods  and  chattels 
-'  of  any  trustee"  of  a  turnpike-road,  "  by  reason  of  his  having 
acted  as  such  trustee,  or  bavins  signed  or  authorized  or  directed  any 
contract  or  security  to  be  entered  into  relating  to  any  such  road,  unless 
in  such  contract  or  security  such  trustee  shall  have  in  express  words 
rendered  himself  so  personally  liable."  That  enactment,  however, 
cannot  apply  to  the  case  of  a  trustee  coming  in  voluntarily  to  defend 
au  action  of  ejectment ;  and,  even  if  it  did,  would  not  prevent  a  sue- 
cestsfnl  plaintiff  from  recovering  his  costs,  though  it  would  preclude 
him  from  enforcing  his  right  to  them  against  the  individual  trustee. 
(He  was  then  stopped.) 

The  plaintiff  in  person,  contri.^ — Stat.  4  Jac.  1,  &  3,  s.  2,  gives  de- 
fendants costs  against  a  nonsuited  plaintiff  only  in  cases  where  the 
plaintiff,  had  he  succeeded,  would  have  had  costs  against  each  parti* 
cular  defendant.  And  Wormwell  v.  Hailstone,  6  Bing.  668  (£.  G.  L. 
B.  vol.  19),  shows  that  I  should  not,  if  successful,  have  been  entitled 
to  costs  against  the  defendant  Jenkyns. 

CocKBURN,  G.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
Tlie  question  is,  whether  the  case  falls  within  stat.  4  Jac.  1,  c.  8,  s.  2. 
And  the  first  point  is,  whether  the  words  of  that  enactment,  *^  Any" 
*'  action  whatsoever,  wherein  the  plaintiff  or  demandant  might  have 
costs  (if  in  case  judgment  should  be  given  for  him),"  are  meant  to 
apply  to  the  general  class  of  actions  in  which  a  plaintiff,  if  successful, 
gets  bis  costs ;  or  to  each  particular  action  only,  in  which,  under  the 
particular  circumstances  of  the  case,  the  plaintiff  would  be  entitled  to 
costs.  I  think  it  is  a  very  grave  question  whether  Mr.  Lush's  is  not 
*3631  ^^^  proper  construction  of  the  statute.  *But  I  will  assume  for 
^  the  purposes  of  the  argument,  that  the  plaintiff's  is  the  true  con- 
struction ;  and  that  it  is  a  condition  to  the  liability,  under  the  statute^ 
of  a  nonsuited  plaintiff  to  pay  costs,  that  the  defendant  in  the  par- 
ticular action  would  have  been  liable  to  pay  costs  if  defeated.  The 
question  then  arises,  whether  immunity  against  costs  would  have  been 

S'ven  to  the  present  defendants,  if  defeat^,  by  The  General  Turnpike 
ct,  3  G.  4,  c.  126,  s.  74 :  upon  .which,  and  upon  Wormwell  v.  Hail- 
stone, 6  Bing.  668  (E.  0.  L.  B.  vol.  19),  decided  under  it,  Mr.  CobbeU 
ri^lies.  Had  it  been  necessary  in  the  present  case  to  determine  what 
is]the  effect  of  that  enactment,  I  should  have  wished  to  review  that 
^  decision ;  for,  as  at  present  advised,  it  appears  to  me  that  when  the 
statute,  after  giving  a  right  of  action  against  a  nominal  defendant,  as 
representing  the  trustees  of  a  turnpike  road,  goes  on  to  provide  that 
such  a  defendant  shall  be  reimbursed,  out  of  the  funds  belonging  to 
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the  Toad,  all  such  costs,  charges  and  expcDses  as  he  shall  be  pat  to,  or 
\MCorae  chargeable  with  or  liable  to,  by  reaaoa  of  his  being  made 
defendant,  the  effect  is  not  to  dispossess  the  adverse  party,  the  plaintiff, 
of  his  right  to  execution  against  the  defendant,  but  merely  to  give 
the  latter,  afler  payment  of  the  damages  and  costs  recovered  against 
him,  a  right  to  compensation  out  of  the  corporate  funds  of  the  body 
which  he  has  represented  in  the  action.  It  is  not,  however,  necessary 
to  decide  that  question  here.  Making  the  further  assumption,  for  the 
purposes  of  the  argument,  that  Wormwell  v.  Hailstone-was  rightly  de- 
cided, we  have  still  to  consider  the  language  of  the  statute  of  James. 
Making  every  assumption  in  favour  of  the  plaintiff)  the  question  comes 
hack  to  this;  whether  the  action  *is  one  in  which  he  might  r«Qii4 
have  had  costs  if  judgment  had  been  given  for  him:  for,  if  so,  '- 
he,  being  nonsuited,  is  liable  to  costs  under  stat.  4  Jac.  1,  c.  8,  s.  2. 
Now  it  is  clear  that  the  plaintiff  had  he  succeeded  in  the  action,  tnight 
have  had  costs.  Stat  8  G.  4,  c.  126,  contains  a  special  provision,  in 
sect.  48,  from  which  it  is  plain  that  the  Legislature  intended  a 
mortgage  of  tolls  to  recover,  m  ejectment,  not  his  debt  and  interest 
only,  but  costs  also;  inasmuch  as  he  is  thereby  rendered  liable,  to  a 
penalty  only  in  case  he  keeps  pc^Bsession  of  the  toll-gates  and  receives 
the  tolls  longer  than  is  necessary  to  satisfy  him  his  principal  with 
interest  and  costs.  The  case,  then,  falls  within  stat.  4  Jac.  1,  c.  8,  s.  2, 
even  if  that  statute  is  construed  in  the  restricted  sense  of  its  applying 
to  particular  actions  only,  in  which  the  individual  plaintiff  would,  if 
SQocessfuI,  have  been  entitled  to  costs;  for  Mr,  Cobbett,  if  successful, 
would  have  been  so  entitled  under  stat  8  G.  4,  c.  126,  s.  48,  and  could 
have  enforced  his  right  by  the  specific  mode  of  taking  possession  of 
the  toll-gates  and  receiving  the  tolls.  Another  very  serious  difficulty 
stands  in  the  plaintiff^a  way,  which  has  hardly  been  sufficiently 
referred  to ;  namely,  that,  in  addition  to  Jenkyns^  a-  trustee  of  the 
road,  the  keepers  of  the  toll-gates  are  also  defendants ;  and  that  there 
is  no  pretence  for  saying  that  they,  at. all  events,  would  not  have  been 
liable  to  pay  the  plaintiff's  costs,  had  he  sv^coeeded^  Either  stat  8  G. 
4,  a  126, 8. 48,  is  an  answer  to  the  plaiDtifiTsaouteiition,  or,  if  it  is  not^ 
the  &ct  that  several  of  the  defendants  would  have  enjoyed  no  im^ 
munity  from  costs,  if  defeated  in  the  action,  is  as  complete  an  answer. 

(VVioHTHAN,  J.,  was  absent) 

*HiiJi,  J. — I,  am  of  the  same  opinion.  The  argument  of  the  r«Dgg 
plaintiff*  is,  that  a  plaintiff  who  is  nonsuited  is  liable  to  costs  ^ 
only  if  the  particular  action  be  one  in  which  he  would,  if  successful, 
have  recovered  costs.  Assuming  (which  I  by  no  means  admit]|  that 
that  is  the  proper  construction  of  the  statute  of  James,  the  plaintiff 
must  still  fail ;  because,  had  he  succeeded,  he  would  have  been  entitled 
to  recover  both  damages  and  costs. 

Blackbubn,  J.,  concurred.  Bule  discharged. 
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The    HUNGEBFOBD    MARKET    COMPANY   v.   The    CITY 
STEAMBOAT  COMPANY  (Limited).    Nov.  18,  26. 

A  Company  empowered  bj  statute  to  take  tolls  in  retarn  for  *  public  senrioe  ii  not 
boond,  independently  of  express  enactment,  to  exact  the  same  tolls  from  all  perscms  alike ; 
bat  is  at  liberty  to  remit  the  tolls,  or  any  portion  of  them,  to  panicnlar  persona,  at  ita  ple*- 
sore  and  discretion. 

Stat.  II  G.  4,  c.  Ixx.,  by  which  plaintiffs,  *  market  Company,  were  incorporated,  by 
sect.  76  empowered  them  to  take  from  the  master  of  any  steamboat  '*  in  respect  of  erery 
passenger  landing  on  or  embarking  from  the  wharf  or  causeway''  authorised  by  the  Act 
to  be  made,  *'  the"  "  tolls"  **  which"  should  ''  at  any  time  or  from  time  to  time  be  fixed 
and  appointed  by"  plaintiffs,  not  exceeding  id*  for  each  passenger.  A  subsequent  Act, 
6  &  7  W.  4,  c.  cxxxiii.,  incorporating  another  Company  for  the  purpose  of  building  a 
bridge  from  plaintiffii'  market  OTer  llw  Thames,  by  sect.  53  authorised  plaintifis  to  1^ 
the  same  tolls  for  passengers  landing  on  or  embarking  Arom  the  nordiem  pier  of  the 
intended  bridge  which  stat.  11  G.  4,  e.  Ixx.  s.  76,  had  empowered  them  to  tery.  And  by 
sect.  125  it  was  enacted,  that  *'  the  tolls  to  be  taken  by  virtue  of"  the  **  Act  should  at  ail 
times  be  charged  equally,"  and  that  every  "  reduction  or  advance  of"  them  should  "  extend 
to  all  persons  whatever  using  the  said  bridge." 

Plaintiffs,  after  the  bridge  had  been  built,  fixed  and  appointed  the  toll  to  be  reoetred 
*'  under  the  76th  clause  of"  their  *'  Act  of  incorporation,  from  the  master  of  every  steam- 
boat" "  in  respect  of  every  passenger  landing  on  or  embarking  from"  the  northern  pier, 
at  id.  But  by  agreement  with  defendants,  a  steamboat  Company,  they  charged  defend- 
ants a  toll  of  Is.  4d,  per  100  of  their  passengers ;  and,  by  agreement  with  Another  steam- 
boat Company,  charged  that  Company  a  lower  toll  of  Id.  per  dozen  of  their  passengers. 
Passengers  landing  on  or  embarking  fVom  the  northern  pier  from  or  on  to  steamboats  used 
no  other  portion  of  the  bridge  than  the  northern  pier,  which  abutted  on  plaintills'  Inad. 

Plaintiffs  having  brought  this  action  to  recover  from  defendants  arrears  of  toll  for  pas- 
sengers at  the  rate  agreed  upon  with  defendants :  held,  that  plaintiffs  were  entitled  to 
recover  the  full  amount.  That  stat.  11  G.  4,  c.  Ixx.  s.  76,  was  not  an  equality  elanse, 
requiring  plaintiffs  to  charge  the  fixed  and  appointed  toll  in  full  for  each  passenger ;  but 
that  it  directed  the  toll  to  be  fixed  and  appointed  merely  in  order  that  the  public  might 
know  the  maximum  toll  they  could  be  called  upon  to  pay ;  leaving  plaintiffs'  right  to 
lower  or  remit  the  toll,  if  it  otherwise  existed,  wholly  untouched.  That  in  the  absence  of 
an  equality  clause  in  that  Act  such  right  did  exist,  and  was  not  abrogated  by  stat.  6  &  7 
W.  4,  c.  cxxxiii  s.  185,  that  enactment  iqiplying  only  to  tolU  taken  by  the  bridge  Cosa- 
pany  for  the  use  of  the  bridge,  and  not  to  die  tolls  taken  by  plaintiffs. 

This  was  an  action  brought  for  the  reeovery  of  tolls  payable  for 

*E6dl  ^^P^^^  ^^  passengers  embarked  *aDd  disembarked  from  and  on 

^  and  in  a  float  of  the  plaintiffi,  attached  to  the  northern  pier  of 

the  Charing  Gross  Bridge,  on  to,  and  from  steam  vessels  belonging  to 

the  defendants. 

By  consent,  and  by  order  of  Blackburn,  J.,  the  following  case  was 
stated  for  the  opinion  of  the  Court,  without  pleadings. 

The  plain tifib  are  the  Hungerford  Market  Company,  named  in  aod 
incorporated  by  stat.  11  G.  4,  c.  Ixx.,  a  local  Act,  entitled  ^*  An  Act 
to  incorporate  certain  persons,  to  be  called  *  The  Hungerford  Market 
Company,  for  the  re-establishment  of  a  Market  for  the  sale  of  flsb, 
poultry,  and  meat,  and  other  articles  of  general  coosumption  and  ase, 
and  for  other  purposes."  In  pursuance  of  that  Act,  the  plaintifis 
erected  and  built  the  new  market,  market  house,  shops,  wharfs,  and 
other  hereditaments  thereby  authorized  to  be  made  and  erected.  The 
plaintiff,  also,  pursuant  to  that  Act,  erected  and  made  the  wharf  or 
causeway  by  that  Act  authorized  to  be  so  erected  and  made. 

By  the  7tfth  section  of  that  Act  it  is  enacted,  *'  That  as  soon  as  the 
said  new  market,  market  house,  shops,  wharfs,  and  other  heredita- 
ments, or  any  part  of  the  same,  shall  be  erected,  made,  and  com- 
pleted, it  shall  and  may  be  lawful  for  the  said  Company  and  their 
successors  to  have,  hold,  and  keep  the  said  Market  for  the  purposes 
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aforemid,  from  thenceforth  for  ever,  upon  everj  day  in  the  year 
(except  Sunday,  Good  Friday,  and  Christmas  Day),  ana  also  by  them- 
fleWes,  or  any  of  their  collectors,  farmers,  officers,  or  servants,  to  ask, 
^demand,  recover,  receive,  and  take  of  and  from  all  and  every  ri^oan 
peraMis  and  person  exposing  or  offering  for  sale  or  selling  any  '- 
meat,  fish,  poultry,  vegetables^  fruit,  or  other  provisions,  or  any  hay, 
straw,  malt,  meal,  grain,  or  other  commodities  whatsoever,  or  who 
shall  rent,  use,  or  hire  any  stall  or  standing-place  in  any  part  of  the 
said  market,  and  also  from  all  and  every  person  and  persons  who  shall 
embark  or  land  from  or  upon  the  said  wharfs  any  goods,  wares,  or 
merchandise,  hay,  straw,  malt,  meal,  grain,  meat,  fish,  poultry,  vege- 
tables, fruit,  or  other  provisions  or  commodities  (except  in  respect  of 
such  last-mentioned  articles  as  shall  be  landed  to  be  sold  in  the  said 
market),  and  also  from  the  master  of  any  steam  and  other  passage  boats 
and  vessels  in  respect  of  every  passenger  landing  on  or  embarking  from 
the  wharf  or  causeway  by  tnis  Act  authoriased  to  be  erected  or  made, 
the  several  rents,  tolls,  stallages,  wharfages,  or  sums  of  money  which 
shall  at  any  time  or  from  time  to  time  1^  fixed  and  appointed  by  the 
said  Ck>mpany  or  their  successors,  or  by  their  directors,  to  be  paid  for 
the  same,  according  to  but  not  exceeding  the  several  rents,  tolls,  stall- 
ages, wharfages,  or  sum  or  sums  of  money  mentioned  and  specified  in 
the  second  and  third  schedules  to  this  Act  annexed ;  any  charter,  sta- 
tute, usage,  or  custom  to  the  contrary  thereof  in  anywise  notwith- 
standing." 

The  toll  or  sum  mentioned  and  specified  in  the  second  schedule  to 
the  said  Act  annexed,  as  payable  in  respect  of  passengers  landing  on 
or  embarking  from  the  wharf  or  causeway,  is  thus  described  and 
slated  therein,  namely,  ^'  On  steam  and  other  passage  boats  and  vessels, 
according  to  the  number  of  passengers  which  shall  land  on  or  embark 
from  the  wharf  or  causeway,  at  and  after  *tfae  rate  of  and  for  r^ogo 
each  and  every  passenger,  2dL  Which  toll  to  be  paid  by  the  '- 
master  of  such  vessel." 

After  the  making  of  the  said  wharf  or  causeway,  stat.  6  ft  7  W.  4, 
c.  cxxxiii.,  a  local  Act,  was  passed,  intituled  ''An  Act  for  building  a 
foot  bridge  over  the  river  Thames  from  Hungerford  Market  in  the 
parish  of  Saint  Martin  in  the  Fields  in  the  eounty  of  Middlesex  to 
the  opposite  shore  in  the  parish  of  Lambeth  in  the  county  of  Surrey, 
and  for  making  suitable  i^proacbes  thereto.''  Sect.  58  of  that  Act  is 
as  follows : — **  And  whereas  under  and  by  virtue  of  the  Act  incorpo- 
rating the  said  Hungerford  Market  Company'^  (the  plaintifb)  ''the 
aaid  Company  are  authorized  and  empowered  to  receive  certain  toils 
for  or  in  respect  of  passengers  and  of  baggage  landing  on  or  embarking 
from,  or  landed  on  or  embarked  from  the  wharf  or  causeway  of  the 
said  market :  And  whereas  it  is  in  contemplation  that  the  northern 
pier  of  the  said  intended  bridge  shall  be  and  constitute  a  landing- 
place  for  passengers,  instead  of  or  in  addition  to  the  said  wharf  or  cause- 
way ;  be  it  therefore  enacted,  that  it  shall  and  may  be  lawful  for  the  said 
Hungerford  Market  Company  to  levy  and  receive,  for  or  in  respect  of 
each  passenger  and  all  baggage  embarking  or  disembarking  from,  or 
landed  at  or  embarked  from  or  on  the  said  pier  or  landing-place,  or  any 
float  attached  thereto,  tolls  of  the  same  amount  as  the  Hungerfnrd  Market 
Company  are  aathoriaed  to  take  by  the  said  Act  so  incoirporating  the 
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said  HungerfordtMarket  Company  in  pespeot  of  paasengere  embarking 
or  disembarking,  and  of  all  baggage  landed  at  or  emWked  from  the 
said  wharf  or  causeway,  with  such  and  the  same  rights,  privileges, 
*3691  P^^^^^  authorities,  and  remedies  as  are  now  ^possessed  or 
^  capable  of  being  exercised  by  the  said  Hungerford  Market 
Company  in  respect  pf  the  tolls  now  payable  to  them  in  respect  of 
their  sAJd  ybarf  or  causeway,  as  if  the  said  pier  was  part  and  parcel 
of  the  said  wharf:  Provided  always,  that  nothing  herein  contained 
shall  authorize  or  empower,  or  be  deemed  or  construed  to  authorize 
and  empowefPERe  landing,  embarking,  or  disembarking  of  any  gooda^ 
wares,  or  merchandise,  or  articles  of  ttade  or  business,  at  the  aforo- 
said  pier  of  the  said  intended  bridge,  without  the  special  consent  in 
writing  of  the  sdid  Suspension  Foot  Bridge.  Company." 

The  bridge  authorized  by  that  Act  to  be  built  has  been  so  built, 
and  is  cptnmonly  called  or  known  as  the  Charing  Cross  Bridge.  The 
northern  pier  of  the  ^vi  bridge  has,  by  meana  of  a  float  attached 
thereto  by  the  plaintiffs,  been  constituted  a  landing-place  for  pas> 
sengers  envbarking  or  .disembarkiu^  from  and  on  the  said  float. 

The  directors  of  the  Hungerford  Market  Company  (the  plaintiffs! 
after  the  said  pier  had  .been  made  and  float  attached,  namely,  on  17tn 
May,  1859,   passed  the  following  resolution:    "Besolved,   that  the 
amount  of  tolL  to  be  demanded,  received  and  recovered  by  this  Com- 
pany, under  the  76th  clause  of  their  Act  of  incorporation,  from  the 
master  of  every  steamboat  and  vessel,  in  respect  of  every  passenger 
landing  on  or  embarking  from  this  Company's  landing-place,  shall,  on 
and  after  the  1st  of  June  next,  be  the  sum  of  twopence ;  but  that  this 
resolution  shall  be  subject  to  such  modifications  as  may  have  been 
agreed  on,  or  may  hereafter  be  agreed  upon,  in  any  particular  caees^ 
between  this  company  and  the  owners  or  proprietors  of  steamboats  or 
vessels."    And  toe  said  directors  accoruingly  fixed  and  appointed 
that  toll  to  be  paid  and  taken,  as  so  resolved  on. 
*8701       *Some  vears  ago,  it  was  agreed  between  the  plaintiffs  and 
^  the  defendants,  that  the  defendants  should  pay  the  tolls  for  all 
passengers  landing  or  embarking  from  their  steamboats  on  the  plain- 
tiffs' float ;  and  the  defendants  have  accordinglv  for  several  years  paid 
the  plaintiff  the  tolls  for  such  passengers.    The  rate  of  tolls  charged 
by  the  plaintiffs,  and  paid  by  tne  defendants,  has  varied  from  49.  id. 
per  100  passengers  to  1$.  id.  per  100  passengers,  which  is  the  last 
rate  paid  by  the  defendants ;  and  at  this  rate  the  payments  would 
amount  to  about  4002.  a  year.    The  fared  charged  by  the  defendants 
to  the  passengers  in  their  steamboats  are  v6ry  low,  being  only  Id,  or 
2(i,  according  to  distance.    The  claim  for  reduction  in  tolls,  made 
by  the  defendants  from  time  to  time,  was  based  upon  the  reductions 
made  by  them  in  their  passengers'  far^.    It  was  also,  some  years 
ago,  agreed  between  the  plaintiff  and  The  London  and  Westminster 
Steamboat  Company,  who  have  always  paid  the  tolls  to  the  plaintifib 
for  their  passengers,  that  the  plaintiffs,  instead  of  being  paid  id.  for 
each  passenger  embarked  or  disembarked  from  that  Company's  steam 
vessels  from  and  on  the  said  floaty  should  be  paid  by  the  said  Company 
no  more  than  Id.  for  each  and  every  dozen  passengers  embarkea  or 
disembarked  from  the  steam  vessels  of  the  said  Company  from  and  on 
the  said  float.    The  rate  of  toll  charged  to  the  sud  company  has 
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from  4j.  2d.  per  100  passengers  to  Id.  per  dozen  pas* 
aengers,  and  this  lower  rate  of  itoll  has  been  paid  by  that  Company 
for  their  passengers,  and  accepted  by  the  plaintiffs  throughout  the 
period  during  which  the  tolls  claimed  in  this  action  were  incurred. 
The  &re  charged  by  The  London  and  Westminster  Steamboat  Com- 
pany to  their  passengers  is  uniformly  Id.,  *  whatever  may  be  r:^o7-i 
the  distance  traversed.  The  &re  charged  to  the  passengers  by  ^ 
the  boats  of  the  defendants,  for  the  distances  for  which  the  London 
and  Westminster  Steamboat  Company  charge  Id.,  is  the  same. 

Since  the  redaction  of  the  tolls  payable  to  the  plaintiffs  by  The 
London  and  Westminster  Steamboat  Company  to  Id.  per  dozen  pas- 
sengers, several  thousands  of  passengers  have  been  embarked  on  and 
disembarked  from  the  defendants'  steam  vessels  from  and  on  the  said 
float;  bat,  for  the  purposes  of  this  case,  it  is  a^eed  that  the  plaintiffs 
are  proceeding  in  this  action  for  the  said  toll  of  1^.  4d.  per  100,  for 
and  in  respect  of  only  10,000  of  them  having  so  embarked  and  disem- 
barked. 

The  defendants  have  refused  to  pay,  and  dispute  their  liability  to 
pay,  the  said  toll  of  Is.  4d.  per  100  passengers,  on  the  ground  that 
the  plaintiffs  are  charging  them  a  greater  amount  of  toll  than  they 
charge  the  said  London  and  Westminster  Steamboat  Company ;  the 
plaintiffs  so  charging  the  defendants  with  the  said  toll  of  Is.  4<f. 
for  each  and  every  100  passengers  so  embarked  and  disembarked 
on  and  from  the  defendants'  steam  vessels,  and  charging  the  said 
London  and  Westminster  Steamboat  Company  with  the  said  toll  of 
Id.  only,  for  each  and  every  dozen  passengers  so  embarked  and  dis- 
embarked on  and  from  their  steam  vessels.  The  defendants  dispute 
their  liability  to  the  said  higher  toll,  under  the  provisions  contained 
in  the  125th  section  of  st^t.  6  ft  7  W.  4,  c.  cxxxiii.,  which  enacts  as 
follows : — "  Provided  always,  and  be  it  further  enacted,  that  the  tolls 
to  be  taken  by  virtue  of  this  Act  shall  at  all  times  be  charged  equally, 
and  that  no  reduction  or  advance  in  the  said  tolls  shall  either  directly 
or  indirectly  be  made  partially  or  in  favour  of  any  particular  person 
*or  Company,  but  every  such  reduction  or  advance  of  tolls  rmofro 
shall  extend  to  all  persons  whomsoever  using  the  said  bridge,  ^ 
anything  to  the  contrary  thereof  in  anywise  notwithstanding."  The 
plaintiflb  contend  that  that  enactment  does  not  extend  to  the  tolls  in 
question. 

The  tolls  in  qaestion  are  in  no  way  claimed  for  or  in  respect  of  per- 
sons using  the  bridge;  but  the  float  in  question  is  attached  to  the 
northern  pier  of  the  bridge,  and  there  is  no  access  to  it  from  the 
land,  except  by  passing  over  and  along  the  northern  end  of  the  bridge 
to  the  pier,  a  distance  of  400  feet  or  more,  and  down  steps,  forming 
part  of  the  pier,  to  the  float  All  persons  embarking  on  or  disem- 
barking from  the  defendants'  steamooats,  at  the  float,  use  the  bridge 
in  the  above  manner  to  get  to  shore,  or  from  the  shore  to  the  steam- 
boats. 

The  plaintiffs'  right  to  take  the  tolls  from  the  defendants  was  admit- 
ted: the  only  question  in  dispute  being,  as  to  whether  or  not  the 
plaintiff  are  bound  in  law  to  charge  the  tolls  payable  for  steamboat 
passengers  equally  on  the  defendants'  Companj^  and  The  London  and 
Westminster  Steamboat  Company,  under  the  circumstances  stated. 


872  MARKET  00.  *.  STEAMBOAT  00.    M.  T.  1860. 

The  question  for  tbe  opinion  of  the  Conrt  was,  Whether  the  plaintifi 
were  so  bound.  If  the  Court  should  be  of  opinion  in  the  negative, 
judgment  was  to  be  entered  for  the  plainti£fs;  if  in  the  i^rmative, 
for  the  defendants. 

Lush,  for  the  plaintifi. — There  is  nothing  in  either  of  their  Aets  to 
impose  on  the  plain tifib  the  obligation  of  charging  a  uniform  toll  to 
both  the  steamboat  Companies  in  respe^  of  their  passengers.    By  the 

*S781  ^^^S^^^^  -^^^9  *^^  ^*  ^9  ^'  ^^^**  ^^  7^>  ^^^  plaintiffs  are  em- 
-'  powered  to  charge,  in  respect  of  steamboat  passengers  landing 
on  or  embarking  from  their  wharf  or  causeway,  the  tolls  ''  which  shall 
at  any  time  or  from  time  to  time  be  fixed  and  appointed  by  the^'  plain- 
tiffs, "  not  exceeding  the"  "  tolls"  specified  in  the  second  schedule  to 
the  Act;  t.  e.,  not  exceeding  2d.  for  each  passenger.  Provided,  there- 
fore, the  plaintiff  keep  within  that  limit,  they  may,  if  they  think  fit, 
charge  different  tolls  for  different  sets  of  passengers.  [Cockbubn, 
C.  J. — Does  not  the  direction  in  the  statute  that  the  tolls  are  to  be 
''fixed  and  appointed"  seem  to  imply  that  a  uniform  toll  for  all  per- 
sons is  to  be  fixed  ?]  The  only  object  of  that  direction  is  to  inform 
the  public  what  the  toll  is,  ana  to  let  them  see  that  it  is  not  in  excess 
of  the  amount  authorized  by  the  Act.  There  could  be  no  objection 
to  a  graduated  scale  of  tolls,  within  the  maximum  limit,  for  different 
classes  of  passengers.  [Cookbubn,  C.  J. — Gan  the  plaintiffs  first  pub- 
licly fix  and  appoint  the  amount  of  toll,  and  then  make  private  bar- 
gains with  different  steamboat  companies  varying  the  amount  7  Hill, 
J. — If  so,  the  toll  is  fixed  only  subject  to  some  future  private  bargain. 
By  Stat.  11  O.  4,  c  Ixx.,  s.  76,  the  toll  is  to  be  paid  in  respect  of  every 
passenger  landing  or  embarking.]    The  toll  payable  in  respect  of  each 

Eassenger  is  that  which  the  plaintiffs  choose  to  demand  in  respect  of 
im.  The  effect  of  sect.  63  of  the  later  Act,  6  &;  7  W.  4,  c.  cxxxiii., 
is  merely  to  give  the  plaintiffs  the  same  fight  to  levy  toll  in  respect 
of  steamboat  passengers  at  the  plaintiffs'  landing  float,  which  they 
had,  under  the  original  Act,  at  their  wharf.  Both  Acts  are  alike 
silent  as  to  any  necessity  for  the  plaintiffs  to  charge  one  and  the  same 
toll  for  every  such  passenger.    The  other  side  will  rely  on  sect.  125 

*3741  *^^  ^^^'  ^  ^'^  ^'^i  ^'  cxxxiii.  But  that  section  is  in  terms 
^  restricted  to  the  tolls  to  be  charged  to  persons  using  the  bridge, 
and  must  be  read  in  connection  with  sects.  122,  123,  and  ^24,  which 
also  relate  to  such  tolls  exclusively.  Those  tolls  are  not  levied  by 
tbe  plaintiffs,  but  by  the  Hungerford  Bridge  Company.  The  omission 
of  the  Legislature  to  enact  an  equality  clause  with  reference  to  the 
tolls  to  be  charged  for  the  use  of  the  landing  float  by  the  plainti£b, 
Tbe  Hungerford  Market  Company,  furnishes  a  strong  argument  that 
it  was  not  their  intention  to  enforce  the  same  uniformity  of  charge  in 
respect  of  such  tolls.  It  must  also  be  remembered  that  these  tolls 
are  taken  by  the  plainti£&  by  virtue  of  the  earlier  Act ;  whereas  the 
tolls  to  which  sect.  126  of  the  later  Aot  refers  were  first  imposed  by 
that  Act. 

J.  Brawn,  for  the  defendants. — Stat.  6  &  7  W.  4,  c.  cxxxiiL  applies, 
in  terms,  to  "  the  tolls  to  be  taken  by  virtue  of"  that  Act ;  and  that 
the  tolls  taken  by  the  plaintiffs  in  respect  of  the  use  by  steamboat 
passengers  of  the  landing  float  are  Bucn  tolls  is  shown  by  sect  68, 
which  first  empowered  the  plaintiflb  to  levy  them ;  the  earlier  Act 
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making  tolls  payable  in  respect  of  the  use  of  the  plaintiffs'  market 
and  wharf  only.  It  is  the  usual-  practice  to  introduce  an  equality 
clause  into  Acts  of  Parliament  empowering  Companies  to  levy  tolls 
upon  the  public ;  and  if  there  is  any  room  for  doubt  as  to  the  extent 
of  the  powers  so  conferred,  the  construction  of  the  Act  most  bebeficial 
to  the  public  ought  to  be  adopted :  Stockton  and  Darlington  Railway 
Company  v.  Barrett.  8  Sa  N.  B.  641 ;  Stourbridge  Canal  Company  t^. 
Wheeley,  2  B.  &  Ad.  792  (E.  C.  L.  R.  vol.  22).  *Assuming,  .^gyg 
however,  that  the  plaintiff  take  these  tolls  by  virtue  of  the  ^* 
earlier  Act  and  not  of  the  later,  there  is  enough  in  the  earlier  Act, 
though  it  does  not  contain  an  express  equality  clause,  to  impose  on 
them  the  dutv  of  charging  a  fixed  toll  to  all  persons  alike.  Sect.  76 
empowered  them  to  charge^  in  respect  of  every  passenger  landing  on 
or  embarking  from  the  wharf  or  causeway  authorized  by  sect.  69  to 
be  made,  the  tolls  to  be  from  time  to  time  fixed  and  appointed  by  the 
plaintiff  to  be  paid  for  the  same ;  by  which  must  have  been  intended 
fixed  and  uniform  tolls  payable  by  or  for  every  passenger  alike.  Al- 
though the  rate  of  toll  might  be  fixed  from  time  to  time,  there  were 
not  to  be  different  rates  in  existence  at  one  and  the  same  time.  If  the 
pluntifib  have  the  power  of  charging  all  but  one  favoured  steamboat 
Company  a  maximum  toll,  and  that  Company  a  toll  of  a  nominal 
amount,  they  can  practically  give  the  favoured  Company  a  monopoly 
of  the  use  of  the  pier,  by  charging  all  others  so  high  a  rate  of  toll  as 
vii*tually  to  exclude  them  from  it.  Although  no  decision  precisely  in 
point  with  the  present  case  can  be  found,  Bex  v.  Trustees  of  the  Bury 
and  Stratton  Roads,  4  B.  &  C.  861  (E.  C.  L.  R.  vol.  10)»  is  very  analo- 
gous. There,  the  trustees  of  a  turnpike  road  were  authorized  by  their 
Act  to  take  at  each  and  every  of  the  several  and  respective  turnpike 
gates  erected  on  the  road  certain  specified  tolls.  By  another  section 
it  was  made  lawful  for  them,  at  a  meeting  to  be  holden  for  that  pur- 
pose, whereof  notice  in  writing  was  to  be  affixed  on  all  the  turnpike 
gates  erected  on  the  road,  to  lessen  and  reduce,  and  again  to  raise  and 
advance,  all  or  any  of  the  tolls  thereby  granted ;  and  such  tolls,  so 
reduc^  or  ^advanced,  were  to  be  collected  as  the  tolls  thereby  r^ona 
granted.  It  was  held  that,  under  this  Act,  the  trustees  were  ^ 
authorized  to  reduce  or  advance  any  one  of  the  four  descriptions  of 
tolls  at  all  the  gates,  but  not  to  reduce  or  advance  them  at  one  gate 
and  not  at  another.  Bayley,  J.,  in  delivering  judgment,  said: — **It 
seems  to  me  to  be  quite  clear,  adverting  to  the  Act  of  Parliament, 
that  the  power  to  reduce  the  tolls  is  only  to  reduce  them  at  all  the 
different  gates.  The  Act  imposes  four  descriptions  of  tolls  to  be  taken 
at  each  and  every  of  the  several  and  respective  turnpike  or  toll-gates. 
The  first  upon  every  horse,  mule,  or  ass  drawing  any  description  of 
carriage ;  the  second  upon  the  same  class  of  animals  not  drawing ; 
the  third  upon  every  drove  of  oxen,  cows,  calves,  &c. ;  the  fourth 
upon  every  drove  of  hogs,  swine,  &a  It  is  clear,  therefore,  that  in 
the  first  instance  there  was  to  be  one  uniform  rate  of  tolls  at  all  the 
gates.  That  must  have  been  the  understanding  of  the  inhabitants 
near  the  road  at  the  time  when  they  oonsented  to  have  the  turnpike 
gates  ereeted.  Then  there  is  a  provision  for  reducing  and  advancing 
all  or  any  of  the  tolls,  and  that  provides  that  notice  of  the  meeting 
of  the  trustees  to  be  oonvened  for  that  purpose  shall  be  affixed  on  all 
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tlie  toll-gates,  «nd  that  the  tolls  so  reduced  or  advanced  are  to  be  col« 
lected  as  the  tolls  thereby  granted.  Now  I  think  that,  as  the  notice 
is  to  be  fixed  upon  all  the  gates,  and  as  the  toll  granted  by  the  Act 
of  Parliament  was  one  uniform  toll  to  be  collected  at  all  the  gates, 
the  Legislature  must  have  intended  to  give  the  trustees  power  to 
reduce  or  advance  all  the  tolls,  or  any  one  of  the  four  descriptions  of 
tolls  which  they  are  authorized  bv  the  former  clause  to  take  at  all 
4.077-1  the  gates,  but  that  they  dia  not  intend  to  give  them  power  to 

-'  '''reduce  or  advance  the  tolls  at  one  gate  and  not  at  another.  I 
think  if  they  had  intended  to  give  the  trustees  such  a  power,  they 
would  have  introduced  an  express  clause  into  the  Act  of  Parliament 
for  that  purpose."  These  ol^rvations  are  strongly  in  favour  of  the 
defendants  in  the  present  case ;  especially  as  the  plaintiffs  are  required, 
by  Stat.  11  6.  4,  c.  Ixx.,  s.  80,  to  ''set  up  and  maintain  in  some  con- 
spicuous part  of  the"  ''  market  a  table  of  the  tolls,  wharfage,  and  stall- 
age to  be  taken  by  virtue  of"  that  Act  In  Lees  v.  The  Manchester 
and  Ashton  Canal  Company,  11  East  646,  the  defendants  were  em- 
powered by  statute  to  take  rates,  not  exceeding  a  maximum  per  ton 
per  mile,  upon  coal ;  and  to  reduce  the  rates  at  a  general  meeting  of 
their  proprietors  held  after  notice,  and  with  the  consent  of  a  majority 
in  value  of  such  proprietors.  The  defendants  made  a  contract,  but 
not  at  a  general  meeting,  whereby  they  agreed,  for  certain  considera- 
tions, to  carry  coals  for  certain  individuals  at  a  lower  rate  than  that 
fixed ;  and  this  contract  was  held  to  be  illegal  and  void.  Lord  £llen« 
borough,  C.  J.,  in  delivering  the  considered  judgment  of  the  Coart, 
said: — "The  public  have  an  interest. that  the  canal  shall  be  kept  up, 
and  whatever  has  a  tendency  to  bring  it  into  hazard  is  an  encroach- 
ment upon  their  right  in  it.  They  have  also  an  interest  that  the  tolls 
shall  be  equal  upon  all ;  for  if  any  are  favoured,  the  inducement  to 
the  Company  to  reduce  the  tolls,  generally^  below  the  statute  rate  is 
diminished.  But  as  it  is  sufBcient  in  this  case  to  say  that  this  bargain 
is  not  binding  upon  the  Company  of  proprietors,  inasmuch  as  it 
abridges  their  rights  in  a  way  the  statutes  do  not  warrant,  it  is  unne- 
morro-}  cessary  to  give  an  opinion  whether  it  so  interferes  *with  the 

^  rights  of  the  public,  as  to  be  on  that  ground  also  void." 
Lush,  in  reply. — [The  Court  stated  that  they  were  agreed  in  his 
favour,  on  the  point  that  stat.  6  &  7  W.  4,  c.  cxxxiii.  s.  125,  did  not 
apply  to  the  tolls  taken  by  the  plaintiff.]  There  is  no  analogy  be- 
tween the  present  case  and  Bex  v.  Trustees  of  the  Bury  and  Stratton 
Boads,  4  B.  &  C.  861  (E.  0.  L.  B.  vol.  10).  That  decision  turned  on 
the  construction  of  the  particular  turnpike  Act  involved,  and  has  no 
general  application.  [mLL,  J. — ^Turnpike  trustees  have  power,  under 
their  Acts,  to  compound  with  individuals  for  tolls.  Do  you  say  tbat 
the  plaintiff,  in  the  absence  of  an  express  statutory  power  to  that 
effect,  are  at  liberty  to  reduce  their  tolls  in  favour  of  particular  per- 
sons ?]  Yes,  in  the  absence  of  an  express  prohibition  in  their  Act. 
Stat  11  O.  4,  c.  Ixx.,  8.  76,  cannot  be  converted,  by  any  ingenuity  of 
argument,  into  an  equality  clause.  A  direction  not  to  take  more  than 
a  fixed  toll  in  respect  of  each  passenger  is  not  equivalent  to  a  direc- 
tion not  to  take  less  than  that  toll  in  respect  of  any  passenger.  The 
matter,  therefore,  stands  thus :  that  the  L^islature,  having  imposed 
no  equality  clause  by  that  Act  on  the  plaintifib,  by  the  later  Act,  6  & 


3  BLUB  k  ULLB.    Q.  &  STS 

7  W.  4,  a  <»XKiii.f  did  impoie  ma  equtiky  elattaa  (seoC.  125)  on  tte 
liuDgerford  Bridge  Compaoy,  bat  not  on  the  plaintiffis;  tfaerebj 
showing  fto  obTioas  inftefttiao  to  leave  the  plaiDtil&  as  Qnfeltered  in 
tbis  respeeft  ae  brfore.  Our.  adv.  iwlt 

CociPUJBir,  C.  J^  DOW  deUrend  the  jodgment  of  tbe  eoart^aV^The 
ikete  €(  this  ease  are  as  foUowa  The  ^Hungerford  Market  r^ofA 
Company  were,  by  their  Act  of  inoorporatioa,  11  G.  4,  c.  Ixx^  l  ^  v 
sect.  79,  empowered  to  take,  in  respect  of  commodities  embarked  of 
landed  at  a  wharf  to  be  erected  by  them  under  the  powers  of  the  Act, 
as  also  from  the  masters  of  all  steamers  or  passage  boats  in  respect  of 
passengers  embarking  or  landing  at  audi  wharf,  such  tolls,  within  the 
maximam  specified  by  the  Act,  as  should  at  any  time  or  from  time  to 
time  be  fixed  and  appointed  by  the  Oompaoy.  An  Act  was  subse- 
quently passed,  6  A  7  W.  4,  o.  ezxziii^  for  bailding  a  footbridge  over 
tbe  Tiusmes  from  Hongerlord  Market.  The  d8d  sectioa  of  that  Act, 
after  reeiting  the  forgoing  provision  of  the  Hungerford  Market  Aot; 
and  that  it  was  oontempUted  that  the  northern  pier  of  tbe  bridge 
should  be  a  landing  place  for  passengers,  instsad  or,  or  in  addition  to^ 
the  wharf,  empowered  the  Hungerford  Market  Company  to  levy  and 
receive,  in  respect  of  all  passmgers  and  baggage  embarking  or  dis- 
embarking at  the  said  pier  or  landing  place,  or  any  iSoat  attached 
th^eto,  the  same  tolls  as  th^  were  empowered  to  take  at  their 
wharf  under  the  former  Act  The  bridge  having  been  built,  and  the 
northern  pier  having  been  used  as  a  landing  place,  The  Hungerfoid 
Market  Company  have  fixed  and  appointed  the  rate  of  tolls  to  be 
paid,  conformably  to  the  requirement  of  etat.  11  O.  4,  c.  Ixx.:  but 
they,  in  practice,  make  a  distinetion  between  different  steambosit 
Companies;  charging  a  higher  rate  of  toll,  though  not  exceeding 
the  amount  fixed,  to  those  who  ebarse  a  higher  fare  to  passenger^ 
and  a  proportionately  lower  toll  to  those  who  carry  passengers  at  ft 
cheaper  rate;  with  the  object,  as  they  allege,  of  eneouragiog  the 
cheaper  rate  of  conveyance  in  order  to  attract  a  greater  number  of 
passengers,  and  ^thereby  to  increase  thdr  revenue.  The  r*gQ/) 
defendants,  The  Citv  Steamboat  Company,  who,  under  this  I- 
arrangement,  are  called  upon  to  pay  the  higher  toll,  object,  contending 
that  the  Hungerford  Market  Company  are  bound  to  charge  an  equal 
toll  in  respect  of  every  passenger,  without  distinction.  The  question 
for  our  Vision  is  wheUier  the  Hungerford  Market  Compainr  are 
under  this  obligation.  We  are  of  opinion  that  the^  are  not.  There 
id  no  clause  in  either  of  the  local  Acts,  rendering  it  the  dxity  of  the 
Hungerford  Market  Company  to  charge  equal  rates  on  all  who  use  the 
wharf  or  the  pier.  The  later  of  tte  two  Acts  has,  it  is^  tnie^  mi 
e|ualitv  clause  ;(i)  but  it  is  clear  that  this  clause  applies  only  to  tolls 
ttiven  by  the  Hungerford  Bridge  Company.  The  Act  is  silent  as  to 
any  such  obligation,  on  the  part  of  the  Hungerford  Market  Gompasy, 
with  respect  to  any  tolls  taken  by  them.  We  were  at  first  struck  with 
the  argument  tbat»  as  by  the  76th  section  of  the  Hungerford  Market 
Act,(c)  the  tolls  authorised  to  be  taken  are  required  to  be  fixed  and 
appointed  by  the  Company,  a  toU  lower  thui  that  sa  fixed  and 

(«)  Gbckimni,  C.  J.,  Hill  and  BIack1mni»  Jt. 
(6)  Stet.  6  A  7  W.  4,  c  cxaocUI.  ».  119. 
(fl)  llO.4,0.  U». 
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appointed  could  not  be  properly  considered  as  coming  within  the 
terms  of  the  power.  But  we  think  a  snf&cient  answer  to  this  argu- 
ment was  given  by  the  counsel  for  the  plaintiffs,  and  that  the  trae 
construction  of  the  clause  in  question  is,  that  the  tolls  must  be  fixed 
and  appointed  in  order  to  communicate  to  the  public  or  persons  inter- 
ested the  maximum  toll  they  can  be  called  upon  to  pay ;  leaving  the 
right  of  the  Company  to  lower  or  remit  the  tolls,  if  it  otherwise  exist, 
wholly  untouchea.  We  have  therefore  to  consider  whether  a  Com- 
*^811  P^^y  entitled  to  take  tolls  in  return  for  public  ^service  is  bound, 

^  independently  of  express  provision,  to  exact  the  same  tolls 
from  all  persons  alike,  or  is  at  liberty,  if  so  minded,  to  remit  the  tolls, 
or  any  portion  of  them,  to  particular  individuals  at  its  pleasure  and 
discretion.  No  authority  has  been  adduced  for  the  former  of  these 
propositions.  In  Lees  v.  The  Manchester  and  Ashton  Canal  Company, 
11  East  645,  the  observations  of  Lord  Ellenborough  so  no  further  than 
to  show  that,  on  grounds  of  public  policy,  it  may  be  desirable  that 
fiuch  an  obligation  should  attach  to  the  power  of  a  public  Company  to 
take  toll.  Yet  authority  would  certainly  seem  to  be  required  to 
establish  a  proposition  directly  at  variance  with  the  well  known  axiom 
that  everyone  is  at  liberty  to  renounce  a  right  established  in  his  favour. 
The  power  to  take  the  tolls  is  conferred  on  the  Company  in  considera- 
tion of  service  to  be  rendered,  and  accommodation  to  be  afforded,  to 
the  public.  If  the  service  be  rendered  and  the  accommodation  afforded, 
the  obligation  of  the  Company  is  fulfilled.  If  it  omit  to  exact  the 
toll  which  is  the  consideration  for  the  service,  the  shareholders  would 
seem  to  be  the  only  persons  who  can  have  a  right  to  complain.  The 
argument  sought  to  be  drawn  from  the  fact  that  it  has  been  the  habit 
of  the  Legislature  in  modern  times,  when  conferring  on  Companies 
powers  to  construct  great  public  works  and  to  take  tolls  in  respect  of 
them,  to  introduce  provisions  for  ensuring  that  such  tolls  shall  be 
levied  equally  on  all,  is  only  available  to  establish  that,  in  the  opinion 
of  the  Legislature,  it  is,  as  a  matter  of  public  policy,  desirable  that 
this  equality  should  be  observed.  Such  express  enactment  seems,  on 
*8821  ^^  other  hand,  to  amount  to  a  ^legislative  recognition  of  the 

^  fact  that,  in  its  absence,  a  power  to  take  tolls  does  not  necessa- 
rily iniply  an  obligation  to  exact  them  uniformly  from  all  persons 
alike.  The  powers  of  The  Hungerford  Market  Company  were  con- 
ferred  before  the  practice  of  introducing  what  are  called  "equality 
clauses''  into  private  Acts  of  Parliament  had  sprung  up.  The  Hun- 
gerford  Bridge  Act  appears  to  have  been  one  of  the  first  Acts  into 
which  such  a  clause  was  introduced.  There  is  nothing,  therefore,  to 
lead  us  to  suppose  that,  when  the  Hungerford  Market  Act  was  passed, 
the  Legislature  had  adopted  the  view  on  which  it  appears  since  to 
have  acted.  At  all  events,  the  omission  to  extend  the  provision  as  to 
equality,  expressly  imposed  by  the  Hungerford  Bridge  Act  on  the 
Hungerford  Bridge  Company,  to  the  Hungerford  Market  Company, 
in  respect  of  the  tolls  which  the  latter  were  by  that  Act  authorised 
to  take,  is  strong  to  show  that  no  such  obligation  had  been  imposed 
bv  implication  by  the  Hungerford  Market  Company's  Act.  No  such 
obligation  having  been  imposed  by  the  original  Hungerford  Market 
Company's  Act,  and  the  powers  given  to  this  Company  in  the  latter 
Act  being  as  it  were  in  substitution,  so  far  as  the  pier  was  concerned, 
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of  tbose  given  by  their  own  Act,  it  may  have  l3een  deemed  unjust  to 
impose  tliis  obligation  ex  post  facto  by  the  subsequent  Act.  The 
result  then  is  that,  in  our  opinion,  there  neither  arises  upon  these 
Acts  of  Parliament,  nor  exists  at  common  law,  any  obligation  on  this 
Company  to  exact  uniform  tolls,  provided  they  keep  within  th^ 
amount  fixed  and  appointed  conformably  to  stat.  11  G.  4,  c.  Ixx. ;  and 
thaty  consequently,  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plainti£&. 


•SMITH,  Appellant,  v.  The  Overseers  of  St.  MICHAEL,  r^ooQ 

CAMBKIDGE,  Respondents.    Nov.  17,  26.  •-  ^^^ 

Appellant,  distrilmtor  of  stamps  at  C,  rented  a  house  there  at  52/.  10«.  per  annum.  By 
agreement  with  the  Commissioners  of  Inland  Berenne  he  let  fire  principal  rooms  and  a 
doeet,  in  this  house,  for  the  use  of  the  sorreyor  of  taxes  and  of  the  collector  of  Inland 
Bevenne  for  C.  By  the  agreement.,  possession  was  to  he  giTen  and  rent  to  commence  at 
a  giTen  time,  and  appellant  was  to  he  paid  "the  annual  consideration  of  90/. ;  this  snm 
to  inclode  all  expenses,  namely,  rent,  rates,  taxes,  gas,  wood,  coals,  also  providing  a 
tmstworthy  person  to  reside  on  the  premises,  to  keep  clean,  light  fires,  and  attend  to  the 
same."  One  other  room  in  the  house  was  occapied  hy  appellant  as  an  office  for  vending 
•tampe  and  transacting  other  pnhlic  bnsiness  connected  with  his  duties  as  stamp  distrihutor. 
He  employed  an  assistant  in  this  room,  who  also  took  in  there  for  him  private  orders  for 
printing,  which  he  executed  elsewhere.  The  remainder  of  the  house,  consisting  of  two 
kitchens  and  a  cellar  on  the  hasement,  and  a  sitting  room  and  two  bedrooms  on  the  second 
floor,  was  occupied  by  a  man  and  his  wife  and  daughter,  under  an  agreement  by  which 
appellant,  besides  allowing  him  to  live  rent  free,  paid  him  6/.  10s.  yearly  and  found  him 
with  oottls  and  candles  ;  he  in  return  cleaning  the  rooms  and  lighting  the  fires.  Appellant 
exhausted,  annually,  the  whole  of  the  90/.  payable  to  him  under  the  first  mentioned  agree- 
ment, with  the  exception  of  5/.  tOj.,  in  paying  his  own  rent ;  the  expenses  of  coal,  fuel 
and  gas ;  the  wages  of  the  man  before  mentioned ;  and  other  incidental  expenses. 

On  a  case  stated  for  this  Court,  on  an  appeal  by  appellant  to  Sessions  against  a  poor- 
rate  for  C.  to  which  he  was  rated  on  the  full  annual  rateable  value  of  the  whole  house  : 
Held,  that  appellant  was  properly  rated ;  for  that  he  was  the  beneficial  occupier  of  the 
whole  house  in  his  capacity  as  a  subject.  That  the  &re  rooms  and  closet  were  not  in  the 
separate  possession  of  the  revenue  officers ;  and  the  fact  that  appellant's  benefit,  in  respect 
of  that  part  of  the  house,  was  derived  from  payments  made  to  him  by  servants  of  the 
Crown  for  privileges  given  to  them  in  that  capacity,  did  not  exempt  him  fVom  rateability :  and 
that  the  room  occupi^  by  appellant  himself  was  not  occupied  by  the  Crown  through  him 
OS  its  servant. 

On  an  appeal  to  the  Cambridge  Borough  Quarter  Sessions,  by  the 
appellant,  against  a  poor-rate  for  the  parish  of  St.  Michael,  in  that 
borough,  made  on  15th  July,  1859,  the  Sessions  stated  the  following 
case  for  the  opinion  of  this  Court: — 

The  appellant  is,  and  at  the  time  of  making  the  said  rate  was,  the 
tenant  of  the  house  No.  8,  Rose  Crescent,  in  the  parish  of  St.  Michael. 
The  rent  paid  by  him  to  Charles  Claydon,  the  owner  of  the  house,  is 
52iL  lOtf.  per  annum.  A  portion  of  the  house,  consisting  of  five  of 
the  principal  r6oms  thereof,  is,  and  at  the  time  of  ^making  the  r«ooj 
rate  was,  occupied  by  the  surveyor  of  Her  Majesty's  taxes,  ^ 
and  by  the  collector  of  Inland  Bevenue,  under  the  following  agree- 
ment : — 

"  Canabridge. — With  a  view  of  concentrating  all  the  Inland  Bevenue 
Offices  in  Cambridge  in  one  central  building,  situate  and  being  No.  8, 
in  Bose  Crescent,  in  the  parish  of  St.  Michael,  in  the  town  and  county 
of  Cambridge,  I,  Henry  Smith,  distributor  of  stamps  at  Cambridge, 
on  the  one  part,  do  hereby  covenant  and  agree  to  let  to  the  Honour- 
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able  Board  of  Inland  Bevenne  five  rooms  and  a  cloaet  in  the  aforesaid 
boilding,  for  the  purposes  hereinafter  mentioned,  retaining  the  front 
shop  in  my  own  possession^  as  the  stamp  distributor's  ofKoe;  and  I, 
Stephen  Boose,  collector  of  Inland  Bevenue  for  Cambridge  collection, 
on  behalf  of  the  Honourable  Commissioners  of  Inland  Bevenue,  on 
the  other  part,  do  hereby  agree  to  take  the  five  rooms  and  closet 
referred  to  above,  for  the  purposes  and  subject  lo  the  conditions 
hereinafter  mentioned,  namelv : — 

"Ground  floor,  No.  1.    lor  the  surveyor  of  taxes'  office;  being 
the  first  room  as  you  enter  on  the  left  hand  side,  with  a  closet  therein. 

"  No.  2.    For  the  Journal  office ;  being  the  back  room  on  the  same 
fioor. 

"First  floor,  No.  8.     For  the  eoUector's  pubHo  receiving  office: 
being  the  front  room,  with  a  closet  therein. 

"  No.  4.    For  the  collector's  private  office,  and  adjoining  the  public 
office. 

**  Second  floor,  No.  6.  For  the  surveyor  of  taxes'  store  of  blank 
Jforms ;  being  immediately  on  the  right  hand  on  the  upper  stairs,  with 
a  closet  opposite  No.  6  for  excise  stores,  &c. ;  and  also  the  gen«*al  use 
*8851  ^^  ^^^  watercloset.  For  the  annual  consideration  of  WL ;  this 
-I  *sum  to  include  all  expenses,  namely,  rent,  rates,  taxes,  g&& 
wood,  coals,  also  providing  a  trustworthy  person  to  reside  on  the  pre* 
mises  to  keep  clean,  light  fires,  and  attend  to  the  same. 

"Possession  to  be  given  and  rent  to  commence  on  25th  March, 
1858 ;  such  rent  to  be  paid  half  yearly,  namely,  on  29th  September, 
Michaelmas,  and  on  25th  March,  Lady  Day,  in  each  year.    As  witness 
our  hands  this  24th  February,  1858. 
*    "  Hknbt  Smith,  Distributor  of  Stamps  for  Cambridge. 

^  Stephen  Rooss,  Collector  of  Inland  Bevenue,  on  behalf  of  the 
Commissioners  of  Inland  Bevenue,  London. 

Another  part  of  the  house,  consisting  of  one  room  only,  is»  and  at 
the  time  of  making  the  rate  was,  occupied  by  the  appellant  solely 
and  exclusively,  with  the  exception  hereinafter  stated,  as  an  office  for 
the  vending  of  stamps  by  him  as  distributor  of  Stamps  for  the  Gam- 
bridge  district,  and  for  the  transaction  of  public  business  connected 
with  his  office  of  distributor  of  stamps  for  the  said  district.  The 
remainder  of  the  house,  consisting  of  two  kitchens  and  a  coal  cellar 
in  the  basement,  and  three  rooms  on  the  second  floor  (one  whereof  is 
used  as  a  sitting-room  and  the  other  two  as  bedrooms),  is  occupied  bj 
a  person  named  Wood  and  his  family,  under  the  circumstances  herein- 
after  stated.  The  appellant  has  agreed  with  Wood  that  the  latter 
shall  live  upon  the  premises,  and  he  pays  Wood  67. 10*.  yearly,  besides 
allowing  him  to  live  rent  free  and  finding  him  with  coals  and  candles. 
For  this  payment  and  allowance  Wood,  whose  family  consists  of  him- 
self, his  wife  and  daughter,  cleans  the  rooms  and  lights  the  fires,  and 
^8861  ^^  ^^^  ^^^  exclusive  use  of  the  kitchens,  and  of  two  of  the  said 
^  *rooms  on  the  second  floor.  The  appellant  employs  an  assist- 
ant in  his  office,  who  also  takes  in  orders  under  the  advertisement 
hereinafter  mentioned ;  and  the  appellant  is  paid  by  a  commission  on 
the  stamps  sold  by  him.  The  appellant  is  the  printer  of  The  Gam- 
bridge  Independent  Press  newspaper,  published  in  Cambridge,  and 
carries  on  a  separate  and  distinct  Dusiness  as  a  printer^  residing  in  a 
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lioiise  on  the  Mtrket  Hill^  whero  the  ImaiDeBS  of  priniiBg  and  puUish- 
iog  the  said  newspaper  is  carried  on,  and  vhere  he  carries  on  such 
priyate  printing  Inisinesa  In  the  satd  newspaper,  published  on  2l8t 
December,  1869,  and  on  subsequent  days,  there  appeared  the  follow* 
ing  advertisement: — ^'^ Printing  of  every  description  economically, 
expeditiously  and  neatly  executed,  at  11,  Market  Hill,  and  8,  Rose 
Crescent,  Gflonbridge,  where  all  orders  will  be  thankfully  received." 
Similar  advertisements  appeared  in  other  publications.  The  No.  8, 
Rose  Cresoent,  menti<»ea  in  the  said  advertisement,  is  the  house  in 
question.  Previously  to  occupying  tke  said  houses  the  appellant  occu- 
pied  and  used,  as  an  office  K>r  the  vending  of  stamps,  a  shop  in  a 
house  opposit^  for  which  he  paid  a  rent  of  l^L  a  year;  and  no 
abatement  was  made  in  the  amount  at  which  that  house  was  rated,  oa 
account  of  such  part  thereof  being  so  occupied. 

The  appellant  is  rated  to  the  house  duty  in  respect  of  the  said 
house. 

The  rent  of  902.  per  annum  payable  to  the  appellant  under  the  said 
agreement  is,  with  the  excepticm  of  2L  10s,  per  annum,  exhausted  by 
payments  made  by  the  appellant  for  the  following  purposes,  that  is  to 
say,  the  said  rent  of  622. 10«.  per  annum  to  the  saia  Charles  Claydon; 
the  expenses  of  coal,  firewooa  and  other  fuel,  *gas,  wages  to  r^ogY 
a  person  employed  to  reside  on  the  premises  in  order  to  take  '- 
care  of  the  same,  tenant's  repairs,  and  other  incidental  expenses. 

The  appellant  is  rated  for  the  said  house  in  the  said  rate  on  the  sum 
of  42L,  b^ng  the  full  annual  rateable  value  thereof,  after  making  the 
deductions  required  by  law. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  appeU 
lant  was  liable  to  be  rated  in  the  said  rate,  in  re^>eot  of  the  said  house 
or  any  part  thereof. 

The  rate  was  to  be  affirmed  or  quariied  according  as  the  Court 
should  be  of  opinion  that  the  appellant  was  or  was  not  liable  to  be  so 
rated  in  respect  of  the  whole  of  the  house;  and  was  to  be  amended 
if  the  Court  should  be  of  opinion  that  he  was  liable  to  be  so  rated  in 
respect  of  part  only  df  the  nouse. 

O'Malley,  for  the  respondents. — The  appellant  is  liable  to  be  rated 
as  the  benefioial  occupier  <^  the  whole  of  the  house.  No  part  of  the 
bouse  is  in  the  exclusive  occupation  of  servants  of  the  Crown,  for 
Crown  or  Government  purposes.  It  is  a  private  house,  rented  by  the 
appellant  as  a  private  person ;  he  deriving  a  profit  from  his  occupa- 
tion of  the  whola  It  is  true  that  that  profit  is  partly  derived  from 
the  payment  which  he  receives  from  the  Commissioners  of  Inland 
Revenue  for  the  five  rooms  and  the  closet  which  are  used  by  the  surr 
veyor  of  taxes  and  the  collector  of  Inland  Revenue.  Those  persons, 
however,  are  merely  in  the  position  of  lodgers,  paying  for  the  use  of 
the  rooms  and  for  the  other  accommodation  afibrded  them ;  and  no 
l^al  distinction  exists  between  the  profits  which  the  appellant  derivea 
from  them  and  those  which  he  aerives  otherwise  from  the  house. 
^[Blackbubk,  J. — I  suppose  that  the  other  side  will  con-  poog 
tend  that  the  agreement  amounts  to  a  demise  of  the  five  ^ 
rooms  and  closet.]  Ii  has  no  such  effect;  the  stipulation  that 
the  appellant  is  to  pay  rent  and  other  outgoings,  and  to  provide 
a  trustworthy  person  to  reside  cm  Uie  premises  to   keep   tbam 
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clean,  &c.,  displaces  such  a  coDstrndtion.  Again,  the  appellant  is  not 
entitled  to  exemption  from  rateability  in  respect  of  the  room  which 
he  himself  occupies  for  the  purpose  of  distributmg  fitamps.  It  appears 
from  the  case  that  he  also  takes  in  orders  there  in  the  way  of  bis 
private  business  as  a  printer.  But,  assuming  that  he  used  the  rooin 
for  no  other  purpose  than  that  of  vending  stamps,  there  is  nothing  in 
the  case  to  show  that  the  locality  is  essential  for  that  purpose.  The 
room  is  not  found  him  by  the  Oommissionera  of  Inlana  Revenue,  nor 
do  they  require  him  to  reside  there,  or  consider  the  occupation  of  it 
as  part  of  his  remuneration.  He  is  paid  by  a  commission  on  the 
stamps  which  he  sells ;  and  this  he  receives  irrespectively  of  the  place 
of  sale.  He,  therefore,  no  more  occupies  the  room  in  question  as  a 
servant  of  the  Crown,  than  a  stationer  who  is  licensed  to  sell  stamps 
in  his  private  shop  occupies  the  shop  as  such  a  servant ;  or,  indeecl, 
than  the  Attorney -General  can  be  said  to  occupy  his  chambers  as  a 
servant  of  the  Crown.  The  fact  that  the  Crown  does  not  require  the 
appellant  to  reside  in  this  particular  house  for  the  discharge  of  his 
duties  distinguishes  the  case  from  Begina  v.  Stewart,  8  E.  &  B.  360 
(£.  C.  L.  B.  vol.  92),  and  Gambler  v.  Lydford,  8  E.  &  B.  846  (E.  C.  L. 
B.  vol.  77). 

•  Lush,  contri. — The  agreement  between  the  appellant  and  the  Com- 
*8891  ™^^^o°^^B  o^  Inland  Bevenue  amounted  *to  a  present  demise 
^  of  the  five  rooms  and  closet ;  and  the  officers  of  the  Commis* 
^loners  have  a  separate  possession  and  exclusive  occupation  of  them, 
as  undertenants  to  the  appellant.  Pro  tanto,  therefore,  the  appellant 
is  not  liable  to  be  rated.  Apart,  indeed,  from  the  question  of  ezcla- 
sive  occupation,  he  is  exempt  from  rateability  in  respect  of  these 
rooms,  on  the  ground  that  they  are  used  only  by  servants  of  the 
Crown  for  the  performance  of  their  duties.  This  latter  ground  of  ex- 
emption applies  also  to  the  appellant's  own  occupation  of  the  room 
which  he  uses  for  vending  stamps.  The  facts  show  that  the  diflferent 
parts  of  the  house  are  occupied  or  used  by  different  servants  of  the 
Crown,  solely  for  the  performance  of  their  respective  duties  under  the 
Crown.  There  is,  therefore,  no  such  beneficial  occupation  by  a  subject 
as  can  make  the  appellant  rateable. 

O^Jfalleyf  in  reply. — The  question  is,  whether  the  house  consists  of 
one  or  of  two  tenements,  and  by  whom  it  or  they  is  or  are  occupied. 
If  the  appellant  occupies  the  whole,  he  is  rateable  for  the  whole,  no 
matter  what  lodgers  he  takes,  or  what  the  purposes  for  which 
they  use  the  rooms  in  which  they  lodge.  It  is  clear,  from  the  facts 
that  he  does  occupy  the  whole,  and  that  the  revenue  officers  are  not 
underlessees.  (}ur,  adv,  vuti. 

Hill,  J.,  now  delivered  the  judgment  of  the  Court. — In  this  case, 
which  was  argued  before  my  Brother  Blackburn  and  myself,  we  took 
time  to  consider  whether  the  appellant  was  to  be  considered  occupier 
of  the  whole  of  the  house  in  respect  of  which  he  was  rated,  or  whether 
*S901  ^^^  i*ooms  and  a  closet  in  that  house  were  in  the  ^occupation  of 
^  the  Commissioners  of  Inland  Bevenue.  There  b  no  doubt  that 
exclusive  possession  of  a  part  only  of  a  house  may  be  given,  so  as  in 
effect  to  make  the  two  parts  of  the  house  separate  tenements:  the 
question  in  the  present  case  was,  whether  such  possession  had  been 
given ;  and  we  are  of  opinion  that  it  bad  not    The  agreement  be- 
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iween  tlie  appellant  and  the  representativea  of  the  CommiaBioners  of 
Inland  Bevenue  is  set  forth  in  the  case.    By  it  the  appellant  contracted 
to  give  to  the  Inland  Bevenue  the  exclusive  enjoyment  of  five  rooms 
and  a  closet  in  his  house ;  and  in  the  agreement  it  is  expressed  that 
the  appellant  "  agrees  to  let "  and  the  other  party  takes  the  rooms, 
«nd  it  is  stipulated  that  "  possession  "  shall  be  given  and  rent  com- 
mence at  a  particular  time,  all  of  which  are  words  properly  applica- 
ble to  a  demise  of  the  five  rooms.    But  at  the  same  time  it  is  stipulated ; 
^  For  the  annual  consideration  of  90{. :  this  sum  to  include  all  expenses, 
namely,  rent,  rates,  taxes,  gas^  wood,  coals,  also  providing  a  trustworthy 
person  to  reside  on  the  premises,  to  keep  clean,  light  fires,  and  attend 
to  the  same.*'    We  think  that  we  must  look  not  so  much  at  the  words 
as  the  substance  of  the  agreement ;  and,  taking  the  whole  together, 
we  think  it  must  be  construed,  not  as  a  demise  of  the  five  rooms,  but 
as  an  agreement  by  which  the  appellant,  retaining  possession  of  those 
rooms  and  keeping  his  servant  there,  bound  himself  to  supply  the 
other  party  there  with  fire  and  gas  and  attendance.    It  is  true  that  the 
exclusive  enjoyment  of  the  rooms  is  to  be  given ;  but  that  is  the  case 
where  a  guest  in  an  inn  or  a  lodger  in  a  house  has  a  separate  apart- 
ment, or  where  a  passenger  in  a  ship  h^s  a  separate  cabin ;  in  which 
case  it  is  clear  that  the  possession  remains  in  the  *innkeeper,   r^ogi 
lodging-house  keeper,  or  shipowner.   We  think,  therefore, -that  ^ 
the  appellant  was  occupier  of  the  whole  of  the  rated  property. 

The  other  points  in  the  case  were  disposed  of  during  the  argument. 
It  is  established  law  that  if  property  is  in  the  occupation  of  the  ser- 
vants of  the  Crown  for  public  purposes,  it  is  exempt  from  rates.  The 
reason  is  thus  expressed  by  Lord  Campbell  in  Smith  v.  Guardians  of 
Birmingham,  7  E.  &  B.  488,  489  (E.  C.  L.  B.  vol.  90):  "No  property 
can  be  rated  unless  there  be  a  subject  having  a  beneficial  occupation 
in  respect  of  which  he  may  be  rated."  In  the  present  case  the  appel- 
lant is  a  subject,  occupying  in  his  own  right  the  house  in  question, 
and  deriving  benefit  to  himself  from  his  occupation.  It  is  true  that 
the  benefit  which  he  derives  arises  partly  from  payments  made  to  him 
by  the  servants  of  the  Crown,  for  privileges  given  to  them  in  that 
capacity;  but  there  is  no  authority,  nor  do  we  see  any  reason  on 
principle,  for  extending  the  exemption  to  such  a  case.  As  to  the 
room  which  the  appellant  himself  occupies,  and  in  which  he  dis- 
tributes stamps,  there  is  no  pretence  for  saying  that  the  Crown  occu- 
pies that  room  through  him  as  its  servant. 

Judgment,  therefore,  must  be  given  in  support  of  the  rate. 

Bate  affirmed. 


♦The  QUEEN,  on  the  prosecution  of  the  The  Churchwardens  r^ooo 
and  Overseers  of  the  Township  of  BUSHTON  SPENCEB,  L  ^^^ 
Bespondents,  v.  The  NOBTH  STAFFOBDSHIBE  Bailway  Com- 
pany.  Appellants.    Nov.  17 ;  Nov.  21 ;  Nov.  26. 

Dednctioiis  from  rateable  Talae  held  allowable  to  a  raUwajr  Companj,  upon  assessment 
to  poor-rate,  in  respect  of  the  portion  of  their  line  passing  through,  and  of  the  station, 
baildings  and  sidings  within,  a  township,  on  the  foUowing  principles. 

1.  That  the  percentage  amount  to  be  aUowed  the  Companjr  fbr  interest  on  capital  and 
tenant's  profits  was  to  m  calculated  upon  the  depreciated  Talue  of  the  roUing  stock  at  the 
tioM  die  rate  wai  made,  not  upqn  its  ooet  prioe. 
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8.  TlMC^BspMf  bftlng  Migidto^mWd«(ittad4ltioirto«h*i«^ 
•ranes,  weighing  nachines,  sCatioiimnr  steaiii-eiiglBea,  l«ftlietv  elecsrie  telegraph  mnd 
ratiis,  office  and  station  fbrnlturey  aitd  gai  worlcs  used  for  supplying  fhe  stations  with  gas : 
Held,  <httt  a  dedadion  diotild  1^  allowed  fOr  inleMat  en  eapital  aaid  tetiant't  profit*,  it 
Mspect  of  tneh  of  theae  airtleles  aa  wan  aotable ;  for  iaitatiea»  the  offiea  aad  atatkm  fiaai- 
tare :  bat  not  in  respect  of  such  of  them  at  were  either  so  attached  to  the  freehold  aa  la 
heoome  part  of  it,  or,  though  capable  of  being  removed,  were  so  far  attached  aa  that  it  was 
hitended  that  €ttej  should  remain  permanently  eonneeted  with  the  raflwaf  or  the  p««mise9 
■aed  with  it,  and  remain  pemaneni  appendages  to  it,  as  esaential  to  its  woriLing. 

3.  It  being  necessary,  in  order  to  carry  on  the  bnainesa  of  the  railwaj,  thai  the  Corii- 
pttny  should  hare  in  hand,  at  command,  a  asm  of  money  bjr  way  of  floating  capital,  fcc 
providing  sarplos  ttores  (as  nils,  sleepers,  4be.),  to  be  nsed  In  caae  of  accident  on  the 
Une,  or  other  emergency,  and  partly  for  paying  Iha  wages  of  aertaata  of  the  ComfMay  aad 
other  current  expenses :  Held,  that  Uie  question  whether  a  deduction  ehould  be  allowed^ 
for  interest  and  tenant^s  profits,  or  either,  upon  this  floating  capital,  must  depend  on 
whether,  on  the  whole  capital  employed,  a  gt^sater  delay  occurred  in  reijiaing  the  refunis 
than  is  ordinarily  Incident  to  the  employmdntof  eapltal.  That  a  dedoetliNi  waa  allowable 
In  respect  of  any  such  delay,  bnl  not  in  re^eet  of  a  delay  la  realiaing  the  pfofita  tm  m  part 
only  of  the  capital,  if  compensated  by  the  mora  thaa  ordinary  quickneas  of  the  ratwa  on 
flie  rest. 

4.  Thai  the  dedootion  to  be  allowed  in  vespeot  of  tha  itvtiotta,  baildtnga  end  aidnigs 
along  the  Itae^  most  be  caleolated  en  the  aeteal  irelae  at-wfakh  thqr  on^  to  he  eaaeasedy 
and  not  npon  the  original  cost  of  ooostmotion* 

Upon  appeals  by  The  North  Staffordshire  Bailwajr  Company 
against  two  rates  made  tar  the  relief  of  the  poor  of  the  township  ii 
Bushton  Speneef,  in  the  oouoty  of  Stafford,  the  following  oaae  was^ 
by  consent  and  by  order  of  Hill,  J.,  stated  for  the  opinion  of  this 
Court,  under  stat.  12  &  18  Viet.  c.  46«  s.  11^ 

*89S1  '^^^  North  Staflbrdshim  Bailway  passes  throngh  the  *tdim- 
^  ship  of  Bushton  Spenoer  for  a  distance  of  104  chains^  and,  in 
respect  of  this  portion  of  their  line  of  railway,  and  the  station,  build* 
ings,  and  sidings  within  the  said  township,  the  appellants  are  assessed 
in  each  of  the  said  rates  upon  a  net  rateable  value  of  219/.  The 
appellants  and  respondents  hare  agreed  to  take,  as  the  gross  earnings 
in  the  said  townsnip  of  Bushton  Spenoer  for  one  year,  the  sum  of 
17612,  The  total  working  expenses  of  the  whole  line  for  one  year, 
ending  80th  June,  1868,  inclUaing  rates  and  taxes  acKl  Goremment 
duty,  and  eertain  tolls  payable  to  The  Midland  Bailway  Company, 
amounted  to  the  sum  of  132,2902.  (The  sereral  items  composing  this 
sum  were  then  set  out.)  Of  which  sum  of  182,2902.  it  has  also  been 
agreed  that  the  sum  of  9651.  is  the  fidr  proportion  chargeable  to  the 
said  township  of  Bushton  Spencer,  and  to  be  deducted  from  the  said 
^ross  earnings  in  ascertaining  the  net  rateable  value  of  the  said  line 
m  the  said  township.  The  appellants  and  respondents  differ  as  to 
certain  other  items  of  deduction  hereinlifter  mentioned. 

The  rolling  stock  of  the  Company,  which  includes  all  the  locomo- 
tive engines,  tenders,  passenger  oarriages^  horse  boxes,  carriage  trucks, 
luggage  vans,  goods,  cattle,  and  mineral  wagons,  and  all  other  vehicles 
of  every  kind  for  the  conveyance  of  persons,  cattle,  animals,  goods, 
wares,  minerals,  merchandise,  or  other  articles^  matters,  or  thiogs 
whatsoever,  on  the  railway,  cost  the  Company  the  sum  of  856,848/. : 
And  for  the  purposes  of  this  case  it  is  admitted  that  this  was  4  fkir 
price  at  the  time  the  articles  constituting  the  rolling  stock  were  pur- 
chased ;  and  also  that  similar  articles  would  at  the  time  of  laying  the 
rate  have  cost  as  much.  In  addition  to  this  stock  the  Company  has 
*8941  ^^^^  obliged  to  provide,  at  *a  cost  of  62,9601,  turn  Uble% 
•f  cranes,  weighing  machine^  atatJoaary  steam  enginefl^  UibQ% 
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cledrio  tel^priph  tiid  a|i|«fmtofl^  effioe  and  atition  flfniitan%  and  ga% 
works  used  for  BOppIyiag  the  atationa  with  gas.  The  tarn  tables  and 
some  of  the  weighing  machines  are  affixed  to  the  freehold  by  means 
of  an  iron  rod  inserted  ia  a  large  stone  sonk  in  the  land.  The  lathes 
and  steam  engines  are  oonnecSed  with  the  bnildings  in  which  they 
tre  placed  by  means  of  iron  bolts.  The  electric  telegraph  apparatus 
eoasastSy  first;  of  posts  driven  into  the  ground;  Secondly;  of  wires 
passed  through  sockets  anneaed  to  snch  posto,  but  which  wires  may 
be  disconnected  from  the  posts  without  injuring  or  displacing  Uiem ; 
Thirdly ;  of  the  electrifying  machines,  which  are  in  no  way  affixed  to 
the  fieebold.  The  gas  works  consist  partly  of  buildings  and  partly 
of  gasometers^  retorts,  and  the  other  onud  plant  finr  making  gas ;  and 
of  the  pipes  for  conveying  the  same  firom  the  works  to  &e  railway 
stations.  The  otlnnr  weighing  maohines,  which  are  all  used  for  tfaie 
purposes  of  the  traffic  on  the  line,  and  the  office  and  station  furniture, 
are  unconnected  with  the  frediold.  Beyond  these  amounts  of  capital, 
the  Company  allegOi  and  far  the  purposes  of  this  case  it  may  be 
admitted  to  be  the  fact»  that  it  has  he^  found  necessary,  in  carrying 
00  the  traffic  and  business  of  the  railway,  that  the  Company  should 
have  in  hand,  at  command,  a  sum  of  monev  by  way  of  floating  capital^ 
for  providing  surplus  stores  (sndi  as  rail%  sleepers,  4c.)>  to  be  used 
in  caee  ci  accident  on  the  kne  or  other  emergency,  and  partly  for 
paying  the  wages  of  porters^  pointsmen,  and  other  servants  of  the 
Company,  and  die  other  cnrrent  expenses  of  the  line,  which  are  for 
the  most  part  paid  weekly  or  at  other  short  periods ;  whilst  it  is  found 
'necessary  to  give  credit  to  some  of  the  goods'  traffic  custom-  r^ggs 
era  of  the  Company  to  a  Iftrm  amount  and  for  various  periods.  '- 
The  traffic  over  the  whoWof  the  Company's  line  of  railway  is  worked 
under  a  contract  between  the  Company  and  the  contractors,  Messrs. 
Joseph  and  Henry  Wright  which  contract,  it  has  been  agreed,  shall 
form  part  of  this  case.  The  total  amount  of  the  deductions  made  by 
the  Company  from  the  contractors,  at  the  time  when  the  rates  were 
made»  in  respect  of  the  depreciation  of  the  rolling  stock  and  plant  in 
the  hands  of  the  contractors^  was  71,000{.,  which  sum  would  not  be 
more  than  sufficient  to  restore  the  said  rolling  stock  and  plant  to  its 
original  value;  but  which  sunii  it  is  admitted,  has  not  been  expended 
in  such  restoration* 

The  Company  have  also  expended  in  the  erection  of  their  stationS| 
buildings  and  sidings  the  sum  of  860,0002. 

The  respondents  contend  that  the  deduction  to  be  allowed  in  respect 
of  interest  on  capital  and  tenant's  profits  ought  to  be  ascertained  by 
taking,  as  the  capital  sum  upon  which  such  interest  and  profits  ought 
to  be  calculated,  the  actual  or  depreciated  value  of  the  rolling  stock 
at  the  time  the  rates  were  made;  and  that  no  allowance  for  interest 
and  tenant's  profits  should  be  made  in  respect  of  a  floatinff  capital. 
The  respondents  also  contend,  that  the  deduction  to  be  allowed  in 
respect  of  the  turn-tables,  cranes,  weighing  machines,  stationary  steam 
engines,  lathes,  electric  telegraph  apparatus^  gas  works,  stations,  build-^ 
iags  and  sidings,  ought  to  be  ascertaiaed  by  taking  the  amount  at 
which  they  are  collectively  aflsossed  to  the  relief  of  the  poor  in  the 
several  parishes  and  townslu4Mi  within  which  the  same  are  severally 
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;y>^g^1  situated,  and  dividing  the  said  amount  amongst  eack  *paria1i 
•I  and  township  in  a  certain  proportion  agreed  upon  between  the 
respondents  and  appellants. 

The  appellants  contend  that  they  are  entitled  to  claim,  as  the 
proper  deduction  in  respect  of  interest  on  capital  and  tenant's  profits^ 
the  percentage  amount  calculated  upon  the  whole  amount  of  toe  said 
capital  sums  of  856,848L,  62,960{.,  and  the  floating  capital.  Thej 
also  contend  that  the  proper  deduction  to  be  allowed  in  respect  of  all 
the  stations,  buildings  and  sidings,  is  6^.  per  cent,  per  annum  f  which 
is  a  moderate  rate  of  interest  for  money  invested  m  buildings)  upoa 
the  original  cost  of  construction,  and  to  take  the  annual  amount  so 
ascertained  as  the  value  to  be  deducted.  And  it  is  agreed,  with  refer- 
ence to  this  head  of  deduction,  that  the  original  cost  of  oonstruction 
of  the  whole  of  such  stations,  buildings,  and  sidings  was  860,000^ 

The  questions  for  the  opinion  of  the  Court  were : 

First.  Whether  the  percentage  amount  to  be  allowed  for  interest 
on  capital  and  tenant's  profits  was  to  be  calculated  upon  the  capital 
invested  in  the  rolling  stock  taken  at  its  cost  price,  or  upon  the  depre- 
ciated value  of  the  rolling  stock  as  estimated  at  the  time  when  the 
rates  were  made,  or  at  any  other  time. 

Secondly.  Whether  the  appellants  were  entitled  to  a  deduction, 
for  interest  on  capital  and  tenant's  profits,  upon  the  said  sum  of 
52,9602.,  the  additional  amount  of  capital  investea  in  turn-tables,  cranes, 
weighing  machines,  stationary  steam-engines,  lathes,  electric  telegraph 
and  apparatus,  office  and  station  furniture,  and  gas  works,  or  upon  wnj 
and  what  portion  of  such  items ;  and,  if  so,  whether  upon  the  sum 
originally  invested  in  the  said  plant,  or  upon  the  depreciated  value  of 
*S971  same,  ^estimated  at  the  time  the  rates  were  made,  or  at 

-I  any  other  time ;  or  how  otherwise  a  deduction,  if  any,  should 
be  made  in  respect  of  the  last  mentioned  plant,  or  in  respect  of  any 
part  thereof. 

Thirdly.  Whether  the  appellants  were  entitled  to  a  further  deduc- 
tion for  interest  and  tenant's  profits,  or  either,  upon  the  said  floating 
capital. 

Fourthly.  Whether  the  deductions  to  be  allowed  in  respect  of  the 
stations,  buildings,  and  sidings,  along  the  line  of  railway,  ought  to  be 
ascertained  by  taking  the  rateable  value  at  which  the  same  were 
assessed  to  the  relief  of  the  poor,  or  by  allowing  61.  per  cent,  upon  the 
original  cost  of  construction,  as  contended  for  by  tne  appellants;  or 
how  otherwise  a  deduction  should  be  made  in  respect  of  the  said 
stations,  buildings,  and  sidings. 

And  it  was  agreed  that,  upon  the  decision  of  the  Court  being  given 
on  the  said  several  questions,  the  proper  amount  of  assessment  to  the 
said  rates  should  (if  necessary)  be  ascertained  and  settled  in  confor- 
mity with  such  decision,  bv  agreement  between  the  parties  or  by  an 
accountant  to  be  appointea  by  the  attorneys  on  both  sides ;  and  the 
rate  amended  accordingly.  And  it  was  further  agreed  that  judgment 
confirming,  or  (if  necessary)  amending  the  said  rates,  in  conformity 
with  such  decision,  and  for  such  costs  as  the  Court  should  direct, 
should  be  entered  on  motion  by  either  party,  at  the  Sessions  for  the 
oaid  county  next  or  next  but  one  after  such  decision  should  have  been 
given. 
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Lush,  for  the  Te8pondent8.(a) — ^First :  the  percentage  amount  to  be 
allowed  the  appellants  for  interest  on  ^capital  and  tenant's  r«qAo 
profits  is  to  be  calculated  upon  the  depreciated  yalue  of  the  '■ 
rolling  stock,  as  estimated  at  the  time  when  the  rates  were  made ;  and 
not  upon  the  capital  invested  in  the  rolling  stock  taken  at  its  cost 
price.  This  point  has  already  been  decided  by  the  Court,  in  Begina 
V.  Great  Western  Railway  Company,  6  Q.  B.  179  (E.  C.  L.  B.  vol.  51). 
The  percentage  is  to  be  allowed  upon  the  value  which  a  hypothetical 
tenant,  taking  the  line  at  the  time  the  rates  were  made,  would  have 
had  to  give  for  the  rolling  stock  ;  and  it  is  clear  that  he  would  then 
have  given  no  more  than  the  depreciation  price.  In  order  to  have 
entitled  themselves  to  an  allowance  on  the  cost  price,  it  was  incum- 
bent on  the  appellants  to  keep  the  value  of  the  rolling  stock  up  to 
that  price ;  and  they  have  not  done  so.  Secondly :  The  appellants 
are  not  entitled  to  any  deduction  for  interest  on  capital  and  tenant's 
profits  upon  the  additional  amount  of  capital  invested  in  turn-tables, 
oranes,  and  such  of  the  other  articles  specified  in  the  case  as  are 
fixtores ;  though  it  may  be  conceded  that  a  deduction  must  be  allowed 
in  respect  of  the  office  and  station  furniture,  which  are  mere  movable 
chattels.  With  that  exception  the  articles  specified  are  fixtures 
attached  to  the  freehold,  ana,  though  easily  removable  without  injury 
to  the  freehold,  intended  to  remain  permanently  connected  with  it, 
and  essential  to  the  working  of  the  line ;  and  Begina  v.  Southampton 
Dock  Company,  14  Q.  B.  687  (E.  C.  L.  B.  vol.  68),  is  expressly  in 

Eint  to  show  that  no  deduction  can  be  claimed  in  respect  of  them. 
)al  property  to  which  machinery  is  attached  for  business  pur- 
poses, ought  to  be  assessed  according  to  its  actual  value  as  com- 
Dined  with  the  machinery,  without  considering  whether  the  r«oQ9 
^machinery  be  real  or  personal  property:  Begina  v.  Guest,  ^ 
7  A.  4  E.  951  (E.  C.  L.  B.  vol.  84).  Thirdly:  the  appellants  are 
not  entitled  to  a  further  deduction  for  interest  and  tenant's  profits,  or 
either,  upon  the  floating  capital.  In  addition  to  every  possible  item 
of  expenditure  which  they  can  endeavour  to  insist  upon  as  deductions 
from  their  profits,  they  say  that  the  necessity  for  keeping  this  float- 
ing capital  unemployed  operates  in  effect  as  a  further  deduction.  It 
does  not  appear,  however,  that  they  have  thus  to  reserve  any  sum  in 
excess  of  their  daily  receipts.  [Hill,  J. — The  case  finds  that  they 
are  obliged  to  give  large  credit  to  some  of  their  customers  for  various, 
and  possibly  considerable  periods.]  The  hypothetical  tenant  would 
be  obliged  to  put  by  money  to  provide  for  his  rent;  and  he  would 
not  be  entitled  to  any  deduction  from  rateability  in  respect  of  such 
4noney.  [Blackbubk,  J. — More  than  ordinary  delay  in  realizing  the 
profits  would  be  a  ground  on  which  the  tenant  might  insist  for  an 
abatement  of  the  rent.  Cockbubn,  C.  J. — ^The  delay  would  diminish 
the  profits  pro  tanto.]  Fourthly :  The  deduction  to  be  allowed  in 
respect  of  the  stations,  buildings,  and  sidings  along  the  line  of  rail- 
way ought  to  be  ascertained  by  taking  the  proper  rateable  value  of 
the  land  occupied  by  them,  as  enhanc^  by  their  construction.  The 
rateable  value  at  which  the  stations,  &a,  ought  to  be  assessed,  rather 
than  that  at  which  they  are  actually  assessed  (one  alternative  sug- 
gested in  the  case),  is  the  true  standard  of  rateability.     That  the 

(a)  Satardaj,  Nortnber  17^ 
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vtlne  oagfat  nol  to  be  «tt{mated  aeoordng  to  tMr  oiigbuil  oost  and 
interest  tbereon  (the  other  suggested  ahernative),  is  shown  by  Begins 
V.  Great  Western  Batlway  Compsny,  6  Q.  B.  179  <B.  0.  L.  B.  toL  61)i 

(The  case  was  then  adjournea.) 
^4001     *^S<°^^'^'  ^^  ^^  appellant8.(a)-^As  to  the  first  pointy  whether 

^  the  peroentage  amount  to  be  allowed  for  interest  on  capital  and 
tenant's  pr^ts  is  to  be  calculated  upon  the  depreciated  value  cf  the 
rolling  stock  at  the  time  the  rates  were  made,  or  upon  its  value  at 
cost  price;  no  doubt  the  calculation  ou^  not  to  be  made  upon  the 
cost  price  if  it  can  be  shown  that,  owing  to  a  fall  an  the  price  of 
labour  or  materials,  the  stock  could  now  be  puixshased  at  a  lower 
rate.  That,  however,  is  not  a  &ct  found  in  the  case ;  from  which  it 
merely  appears  that  the  appellants  keep  back  a  certain  sum  annually, 
intended  for  the  ultimate  renewal  of  the  rolling  stocks  This  sam 
ou^ht  not  to  be  deducted  from  the  cost  price,  before  making  the  calca* 
lation  of  tenant's  profits  upon  it ;  for  when  the  time  comes  A>r  ths 
renewal  of  the  stock  it  saves  an  expenditure  equal  to  the  whole  of 
the  cost  price.  [Blackbubn,  J.«^When  the  stock  requires  renewal 
it  is  still  worth  a  considerable  sum.  The  renewal  might  be  effected 
by  the  addition  annuallv  of  new  stock  in  small  quantities.]  In 
calculating  his  profits  tne  hypothetical  tenant  would  be  entiUed 
to  deduct  the  sum  annually  laid  by  for  the  purposes  of  the  renewal, 
as  being  part  of  the  necessary  expenditure  upon  the  working  cf 
the  line.  [HiLi^  J. — No  doubt  the  apprilaats  would  be  entitled  to 
this  deduction  if  they  had  annually  kept  the  rolling  stock  up  to 
its  original  value;  but^  as  they  have  not  done  so,  we  must  over 
rule  i^gina  v.  Great  Western  Itailway  Company,  6  Q.  B.  179  (TL  G. 
L.  B.  vol.  61),  if  we  decide  this  point  in  your  fiivour.]  In  B^na  v. 
London,  Brighton,  and  South  Coast  Bailway  Company,  16  Q.  B.  31S 
(E.  C.  L.  B.  vol.  69),  it  was  held  that  a  railway  Company  is  entitled 
M011  ^  ^  deduction  from  the  rateable  value  in  order  to  ^countervail 

^  the  denreciation  which  takes  place  in  the  value  of  the  penaa^ 
nent  way,  ana  to  maintain  it  in  a  state  to  ccnnmand  the  proposed  rent 
which  is  the  measure  of  the  assessment :  and  that  the  Company  is 
not  disentitled  to  such  deduction  because  it  has  not  incurred  the 
expense,  nor  laid  by  from  its  receipts  any  sum  to  meet  it  when  it 
should  arise ;  although  the  Company  ought  to  set  apart  the  sum  which 
it  claims  to  deduct,  and,  whenever  the  time  oomes  for  actually  maldng 
the  restoration,  will  be  estopped  fi'om  claiming  more  than  that  deduo- 
tion.  The  accumulation  of  funds  for  the  purpose  ci  the  renewal  <tf 
the  rolling  stock  is  clearly  a  charge  upon  the  occupation  of  the  line^ 
regarded  as  a  railway ;  for  without  it  the  Company  oould  not  con- 
tinue to  carry  on  business.  As  to  the  second  point,  it  is  admitted  by 
the  other  side  that  the  appellants  are  entitled  to  a  deduction  in  re> 
spect  of  the  additional  capital  invested  in  furniture  and  other  things 
which  are  not  fixtures ;  but  it  is  said  that  they  are  not  so  entitled  in 
respect  of  capital  invested  in  fixtures.  The  test  of  rateability  in  this 
re(K>ect,  however,  is  not  simply  whether  fixed  machinery  is  or  is  not 
a  fixture,  but,  further,  whether  or  not  it  would  be  provided  by  a 
landlord  for  the  hypothetical  tenant^  and  would  be  ancillary  to  the 
occupation  of  the  heceditament  by  the  ktter  for  the  purpose  of  earry<^ 

(s)  W«SMid»7i  lleveaibtr  Slit. 
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ing  OB  a  boMtieaB ;  wbetlier  or  no%  in  tbort,  it  would  be  a  landlord's 
fixture :  Begina  v.  Haalaai,  17  Q.  B.  220  (S.  C.  L.  K  vol.  79).    K 
BQoh  macfainer  J  would  »o(  be  a  landlord's  fixture,  the  deduction  ought 
to  be  allowed  in  respect  of  it.    Now,  manj  of  the  things  specified  in 
the  case  would  aot  be  provided  by  the  appellants  for  the  supposed 
tenant,  who  would  have  to  find  them  himself  Lathes  are  an  *in-  r^^Ao 
atanoe.    [Hill,  J. — ^The  turaiables,  at  all  events,  are  part  of  '- 
tbo  actual  permanent  way.]    The  questton  as  regards  turntables 
equally  with  the  other  fixed  machinery  is,  whether  the  value  of  the 
railway  to  a  tenant  is  or  is  not  increased  by  them.    If  it  is  the  appel- 
lants are  rateable  in  reqtect  of  them :  Bex  v.  Birmingham  and  Staf- 
focdshire  Gas  Light  Ciompany,  6  A.  A:  £.  884  (£.  C.  L.  B.  vol.  88). 
If  it  is  not,  and  the  tenant  would  have  to  find  die  machinery  himself 
(an  assumption  not  inconsistent  with  any  faet  found  in  the  case),  the 
▼aloe  <^  the  machinery  ought  to  be  regarded  as  a  deduction  from 
tenant's  profits.     [Blackbubn,  J^r^Tbe  question   rather  is,  what 
nuokinery  would  pass  with  the  line  if  it  were  let  ?]    That  is  the  same 
question  under  another  aspect    As  to  the  third  point:  The  appel- 
lants are  entitled  to  a  further  dedaetaoD  for  interest  and  tenant's 
pn^ts  upon  the  floating  capital.    They  are  compelled  always  to  have 
in  hand  a  certain  sum  of  money  in  Ueu  of  the  returns,  which  take 
time  to  realize.    The  ready  money  takings  being  insufficient  to  meet 
the  outgoings,  there  is  a  constant  necesnty,  from  one  year  to  another, 
that  this  floating  capital  should  be  at  ocnnmand.    A  tenant  would 
liave  to  take  this  into  consideration  in  taking  the  property.     [Black- 
BUHH,  J. — Probably  the  appellants  are  entitlu  to  a  deduction  in  respeot 
of  the  interest  on  the  floating  capital ;  but  can  th^  claim  any  further 
allowance  7   That  is  a  sab-division  of  the  question.   It  must  be  remem- 
bered that  the  principle  is  neoeasarily  employed  for  the  very  purpose 
d  realizing  the  returns  upon  which  the  appellants  are  ratcni ;  that 
it  is  essential  to  the  carrying  on  of  their  business,  and  contributes, 
so  to  speak,  to  the  earnings  of  the  line.    The  ^appellants  are  r«4QQ 
therefore  entitled  to  a  deduction  for  tenant's  profits,  also,   '* 
upon  it.    There  is  no  distinction  in  principle  between  the  floating 
capital  and  the  capital  invested  in  the,  locomotive  stock,  or  in  any 
other  branch  of  the  concern.     [Blacicbubn,  J. — There  is  this  distinc- 
tion, that  money  invested  in  stock  cannot  be  easily  realized,  and  the 
realization  may  occasion  loss;  whereas  monev  lying  at  a  bank  is 
realized  already.]    The  two  classes  of  capital  may  be  at  different 
risks,  which  may  a£fect  tiieir  respective  arithmetical  amounts ;  but  in 
prinoiple  they  are  both  employed  in  the  same  way  upon  the  business. 
A  similar  allowance  to  that  claimed  by  the  appellants  under  the  pre- 
sent head  was  made  to  the  water  Company  in  Begina  v.  Mile  End  Old 
Town,  10  Q.  B.  208  (E.  G.  L.  B.  vol.  69),  and  passed  without  objection. 
As  to  the  fourth  point:  The  deduction  to  which  the  appellants  are  en- 
titled in  respect  of  stations,  buildings,  and  sidings  ought  to  be  ascer- 
tained by  allowing  61  per  cent  on  the  cost  of  their  original  construction. 
The  other  side  admit  that  this  deduction  should  be  on  the  footing  of 
the  proper  rateable  value  of  the  stations,  Ac. :  and  their  cost  {Mrice,  plus 
SL  per  eent  upon  it^  is  their  proper  rateable  value,  in  the  absenee 
of  pioof  Aat  they  could  now  be  built  cheaper. 

Lwh  was  heard  in  reply.  Our.  adv.  vuU. 
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CocKBUBN,  C.  J.»  now  deliyered  the  judgment  of  tbe  Coiirt(a) — 
Four  questions  are  propounded  in  this  case  for  the  decision  of  the 
Court.  The  first  is,  whether  the  percentage  amount  to  be  allowed 
*4-041  ^^^  interest  on  capital  *and  tenants'  profits  is  to  be  calculated 
J  upon  the  cost  price  of  the  rolling  stock,  or  on  the  depreciated 
value  which  that  stock  may  bear  at  the  time  the  rate  is  actually  made. 
We  are  of  opinion  that  the  allowance  must  be  made  with  reference  to 
the  actual  and  not  to  the  original  value.  This  point  has  already  been 
decided  by  this  Court  in  the  case  of  Begina  v.  Great  Western  Rail- 
way Company,  6  Q.  B.  179  (E.  C.  L.  B.  vol.  61),  in  which  decision 
we  entirely  concur.  In  addition  to  the  reasons  given  in  the  judgment 
of  the  Court  in  that  case  it  may  be  observed  that,  as,  under  The  Paro- 
chial Assessment  Act,  the  tenant's  profits  upon  stock  must  necessarily 
be  calculated  with  a  view  to  their  deduction  from  the  gross  earnings, 
in  order  to  ascertain  what  a  tenant  would  give  for  the  entire  property, 
nothing  could  be  more  inconvenient  than  that  a  difierent  principle 
should  prevail  in  calculating  the  profits  in  the  two  cases.  Now  the 
question,  when  considered  under  The  Parochial  Assessment  Act, 
must  be  looked  at,  not  with  reference  to  the  railway  Company,  who 
may  have  expended  on  the  purchase  of  the  stock  a  much  larger  sum 
than  such  stock  would  now  realize,  but  with  reference  to  an  incoming 
tenant  and  the  amount  of  capital  which  such  tenant  would  have  to 
lay  out  in  the  purchase  of  the  rolling  stock  necessary  to  carry  on  the 
undertaking.  It  is  obvious  that  what  it  would  be  worth  the  while 
of  a  person  or  Company  about  to  embark  in  a  commercial  undertak- 
ing to  give  as  rent  for  the  premises  in  which  it  was  to  be  carried  on, 
would  depend  on  the  amount  to  be  deducted,  in  addition  to  repairs 
and  other  necessary  outgoings,  from  the  gross  earnings,  in  respect  of 
*40"1  ^^^  profits  due  to  the  capital  to  be  employed  in  the  concern. 
^-J  *But  it  is  plain  that  a  tenant  would  calculate  such  profits  on 
the  amount  of  capital  actually  required  to  be  expended  on  the  stock; 
not  on  what  may  have  been  the  value  of  such  stock  at  some  other 
time  or  in  other  hands.  Now  it  must  be  assumed  that  the  stock,  in 
its  existing  condition,  is  sufficiently  effective  to  produce  the  earnings 
which,  after  the  necessary  deductions,  constitute  the  improved  valae 
of  the  railway ;  and  it  cannot  reasonably  be  supposed  that,  if  the 
.Company  were  about  to  give  up  the  undertaking,  they  would  not  be 
willing  to  part  with  their  stock  at  its  actual  value ;  or  that,  if  they 
refused  to  do  so,  the  incoming  tenant  could  not  procure  other  stock 
of  an  equally  efficient  character,  at  its  real  value,  to  supply  the 
deficiency.  In  estimating  therefore,  under  stat.  6  &  7  W.  4,  c.  96, 
what  a  tenant  would  pay,  the  profits  must  be  calculated  on  the  actual 
value  of  the  stock,  it  cannot  be  supposed  that,  in  exempting  profits 
under  stat.  6  &  7  Vict  c.  48,  a  different  principle  of  calculation  was 
intended  to  be  acted  on. 

The  second  question  is,  whether  the  company  are  entitled  to  a 
deduction  in  respect  of  various  articles  therein  specified,  being  things 
necessary  for  carrying  on  the  business  of  the  Companv.  The  articles 
to  which  such  a  question  may  have  reference  may  be  divided  into 
three  classes.  First,  things  movable,  such  as  office  and  station  fur- 
niture ;  Secondly,  things  so  attached  to  the  freehold  as  to  b^ome  part 

(a)  Gocklmni,  C.  J.»  HUl  and  Blackbarn,  Jf . 
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of  it ;  and^  Thirdly,  things  which,  though  capable  of  being  remored, 
are  yet  so  far  attached  as  that  it  is  intended  that  they  shall  remain 
permanently  connected  with  the  railway  or  the  premises  used  with  it, 
and  remain  permanent  appendages  to  it  as  essential  to  its  working.  It 
is  clear  that,  in  respect  of  the  first  class  of  articles,  a  deduction  should 
be  allowed.  *It  is  equally  clear  that  no  deduction  should  be  r^AQa 
allowed  as  to  the  second.  As  to  the  third,  the  question  is  *• 
finally  settled  by  the  decision  of  this  Court  in  the  case  of  Segina  v. 
Southampton  Dock  Company,  14  Q.  B.  587  (E.  C.  L.  B.  vol.  68). 

The  third  question,  whether  the  Company  are  entitled  to  a  deduc- 
tion in  respect  of  the  floating  capital  therein  referred  to,  is  one  of 
considerable  nicety,  and  which,  as  it  appears  to  us,  must  depend  on 
whether,  on  the  whole  capital  employed,  a  greater  delay  occurs  in 
realizing  the  returns  than  is  ordinarily  incidental  to  the  employment 
of  capital.  No  doubt  as  the  rent  which  the  imaginary  tenant,  con- 
templated by  The  Parochial  Assessment  Act,  could  afibrd  to  pay, 
would  be  the  difference  between  the  gross  earnings  (after  the  necessary 
deductions)  and  the  amount  of  profits  due  (reference  being  had  to  the 
nature  of  the  undertaking)  on  the  capital  employed ;  whatever  tends  to 
diminish  such  profits  must  go,  pro  tanto,  to  diminish  the  rent.  Any 
delay  in  realizing  the  profits,  beyond  such  as  is  generally  incidental 
to  the  ordinary  employment  of  capital,  may  therefore  (as  it  must  be 
presumed  that  it  would  be  taken  into  account  by  the  tenant)  be  fairly 
taken  into  account  in  determining  the  rateable  value.  On  the  other 
hand,  it  must  be  observed  that,  as  a  very  large  proportion  of  the  earn- 
ings of  a  railway  company  is  of  a  ready  money  character,  it  may  well 
be  that,  when  the  whole  of  the  capital  and  of  the  earnings  are  taken 
into  account,  the  profits  on  the  whole  capital  may  be  realized  in  a 
shorter  time  in  this  species  of  undertaking  than  on  the  average  of 
commercial  enterprises.  If  this  should  be  the  case,  the  delay  in 
realizing  that  profit  which  might  arise  *as  to  a  part  of  the  r«^A>r 
capital  might  well  be  considered  to  be  compensated  by  the  ^ 
more  than  ordinary  quickness  of  the  return  on  the  rest.  We  have  no 
means  before  us  of  determining  the  question  with  reference  to  this 
view  of  the  case.  We  can  do  no  more  than  point  out  the  principle 
by  which  we  think  it  must  be  determined. 

As  regards  the  fourth  question,  we  are  of  opinion  that  the  deduction 
to  be  allowed  in  respect  of  stations,  buildings,  and  sidings  must  be 
calculated  on  the  actual  value  at  which  they  are  to  be  assessed,  and 
not  on  the  original  cost  of  construction. 

Bates  to  be  amended,  if  necessary,  on  the  principles  laid 
down  in  the  judgment. 


END  OF  XICHASLICAS  TBBIC. 
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XXIV.  YiQtomA.  i8te. 


The  Judges  of  the  Court  <^  Queen's  Bench  who  nt  in  Banc  in  this 
Vacation,  were : 

COOKBVBNy  0.  J. 

WiQHTXAN,  J.  I  Hill,  J. 


WRIGHT  V.  WILKIN.    Nov.  27. 

[Beported,  in  the  Queeo's  Bench  and  in  the  Exchequer  Chamber  oa 
error  from  that  Court,  2  B.  &  &  232  (E.  C.  L.  B.  voL  110>] 


*409]       *IN  THE  EXCHEQUER  CHAMBER,  (a) 

(Error  from  the  Queen's  Bench.) 

The  Company  of  Proprietors  of  the  STOURBBIIKJE  Navigation  v. 

The  Earl  of  DUDLEY.    Nov.  27. 

A  canal  Act,  16  G.  8,  c.  xxyiii.,  proTided  that  no  owner  of  anj  mines  should  carry  on 
any  work  for  the  getting  of  coal  or  minerals,  within  the  distance  of  twelve  jrards  from  the 
canal,  nor  should  any  coals  or  other  minerals  he  got  nnder  any  part  of  the  canal,  or  the 
towing-paths  thereunto  belonging,  or  nnder  any  reservoir  to  be  made  by  the  canal  Com- 
pany, or  within  or  under  any  land  or  ground  lying  within  the  distance  of  twelve  yards  of 
either  side  of  the  canal,  or  of  any  reservoir^  except  as  thereinafter  mentioned,  widioot  the 
consent  of  the  Company. 

By  another  clause  it  was  provided,  that  when  the  owner  of  any  coal-mine,  ftc.,  lying 
under  the  canal  or  reservoirs,  or  within  the  distance  thereinbefore  limited,  should  be  desir- 
ous of  working  the  same,  then  such  owner  should  give  a  written  notice  of  his  intention  to 
the  Company  three  calendar  months  before  he  should  begin  to  work  sudi  mines  lying  tf 

(a)  Before  Willes,  Byles  and  Keating,  Js.,  Martin,  Channel!  and  Wilde,  Bs. 
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aforesaid ;  and  upon  the  receipt  of  such  notice  it  should  he  lawfnl  for  the  Companj  to 
inspect  such  mines,  in  order  to  determine  what  coal  or  other  minerals  might  he  come  at 
and  be  actually  gotten  ;  and  if  the  Company  should  neglect  to  inspect  such  mines  within 
thirty  days  after  the  receipt  of  such  notice,  it  should  be  lawful  for  the  proprietors  of  such 
mines,  and  they  were  thereby  authorised,  to  work  such  part  of  the  said  mines  as  lay  under 
the  canal  or  reservoirs,  or  within  the  distance  aforesaid :  and  if  npon  inspection  the  Com* 
pany  should  refuse  to  permit  the  owners  of  the  said  mines  to  work  such  part  of  the  said 
mines  lying  as  aforesaid,  or  any  part  thereof,  as  they  might  have  come  at  and  actually 
gotten,  then  the  Company  should,  within  three  calendar  months,  pay  to  the  owners  the 
vftloe  thereof. 

By  another  clause  it  was  provided,  that  nothing  in  the  Act  contained  should  defeat, 
prejudice,  or  affect  the  right  of  any  owner  of  lands  or  grounds  in,  upon,  or  through  which 
the  canal,  &C.,  should  be  made,  to  the  mines  lying  within  or  under  the  lands  or  grounds 
to  be  set  out  and  made  use  of  for  such  canal,  &c. ;  hut  all  such  mines  were  thereby  re- 
scnred  to  such  owners  respectively ;  and  it  was  declared  that  it  should  be  lawful  for  sucii 
owners,  subject  to  the  conditions  therein  contained,  to  work  all  such  mines :  Provided 
that  in  working  such  mines  no  injury  were  done  to  the  said  navigation. 

The  owner  of  a  coal-mine  gave  the  statutory  notice  to  the  Company  of  his  intention  to 
work  it  under  and  within  twelve  yards*  distance  of  one  of  the  Company's  reservoirs.  The 
Company  did  not  thereupon  either  inspect  the  mine,  or  refuse  to  permit  it  to  he  worked, 
or  pay  the  owner  the  value  of  it. 

Held  that  the  mine  owner,  after  the  expiration  of  the  time  limited  by  the  Act  for  the 
Coinpany  to  take  those  steps,  was  entitled,  notwithstanding  the  proviso  to  the  last-men- 
tioned clause,  to  work  the  mine  nnder  the  reservoir  in  the  usual  and  ordinary  mode ;  and 
that  no  action  lay  against  him  by  the  Company  for  damage  caused  to  ih»  reservoir  by  rea- 
son of  such  working. 

Error  was  brought  by  the  plaiDtiffs,  upon  the  judgment  of  the 
Queen's  Bench  given  in  favour  of  ♦the  defendant8(a)  upon  r^AiQ 
a  case  stated  by  consent  and  by  order  of  Hill,  J.,  which  was  '- 
in  substance  as  follows. 

The  action  was  brought  to  recover  damages  for  injury  to  a  reservoir 
and  dam  of  the  plaintiffs  by  the  mining  operations  of  the  defendant. 

The  plaintiff  were  incorporated  by  stat.  16  G.  3,  c.  xxviii.,(6)  for 
the  purpose  of  making  and  maintaining  a  canal  from  Stourbridge,  in 
the  county  of  Worcester,  to  Stourton,  in  the  county  of  Stafford ;  and 
two  collateral  cuts  therein  mentioned.  By  this  Act,(c)  p.  737,  they 
were  required  to  make  "  satisfaction"  ''  for  all  damages  to  oe  sustain^ 
by  the  owners  or  proprietors  of  such  lands,  tenements,  or  heredita- 
ments, waters,  watercourses,  brooks,  or  rivers,  respectively,  as"  should 
*'be  taken,  used,  removed,  diverted,  or  prejudiced,  in  or  by  the  execu- 
tion of  all  or  any  of  the  powers  of"  the  *•  Act."  At  p.  745,  they  were 
empowered  to  make  reservoirs  and  other  works,  *' doing  no  injury 
thereby  to  any  mines  lying  under  or  near  to  such  reservoirs"  and 
other  works,  "and  making  recompense  and  amends  to  the  owners 
*and  proprietors  of  lands,  in  manner  as"  therein  was  "directed  r^^ii 
and  provided,  for  any  lands  to  be  taken  or  used,  or  for  any  ^ 
damage  to  be  occasioned  to  any  other  lands  by  reason  of  the  making 
of  any  such  reservoirs"  and  other  works.    At  p.  749  and  following 

(a)  On  Friday y  10th  June,  1859.  The  case  is  not  reported,  the  Court  having  given  no 
ivasons  for  their  judgment,  saying  that  the  matter,  being  res  integra,  had  better  he  decided 
St  once  by  the  Court  of  Exchequer  Chamber. 

(A)  Jjoeal  and  personal,  public.  *<  For  making  and  maintaining  a  navigable  canal 
fn^  or  near  the  town  of  Stourbridge,  in  the  county  of  Worcester,  to  join  the  Staffordshire 
uid  Woroestershire  Canal,  at  or  near  Stourton,  in  the  county  of  Stafford ;  and  also  two 
cellateral  cuts,  one  from  a  place  called  The  Fens,  upon  Fensnet  Chace,  to  communicate 
with  the  intended  canal  near  the  junction  of  Wordesley  Brook  with  the  river  Stonr ;  and 
the  odier  from  a  place  called  Black  Delph,  npon  the  said  chace,  to  join  the  first  mentioned 
eoUateral  cnt  at  or  near  certain  lands  called  The  Lays,  in  the  parish  of  Kingswinford,  in 
the  said  county  of  Stafford." 

(c)  The  Act  not  being  divided  into  lectioni,  it  it  necessary  to  reftr  to  iti  paging. 
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pages  certain  persons  were  appointed  Commissioners,  "to  determine 
and  adjust"  (p.  768)  "  from  time  to  time,  what  distinct  sum  or  suniB 
of  money"  should  "  be  paid  by  the"  plaintiffs  *'  for  the  absolute  pur- 
chase of  the  lands  or  grounds  which"  should  "  be  set  out  and  asoer* 
lained"  ^'  for  making  the  said  canal,  and  collateral  cuts,  or  any  part 
thereof,  and  other  the  purposes  in"  the  "  Act  mentioned ;  and  also  to 
determine  and  adjust  what  other  distinct  sum  or  sums  of  money^ 
should  *'be  paid  by  the"  plaintifi^  "as  a  recompense  for  any  damages 
which"  might  or  should  "be,  at  any  time  or  times  whatsoever,  sus- 
tained by"  **  persons"  "  being  owners  of,  or  interested  in,  any  lands, 
grounds,  tenements,  hereditaments,  and  waters,  for  or  by  reason  of  tbe 
making,  repairing,  or  maintaining,  the  said  canal,  or  collateral  cots, 
or  of  any  reservoirs,"  &c.,  inter  alia,  *'  by  reason  or  means  of  the  exe- 
cution of  any  of  the  powers"  therein  contained,  by  the  plaintiflGs  (p. 
754).  In  case  of  dissatisfaction  with  the  decision  of  these  Commis- 
sioners juries  were  to  be  impannelled  to  decide  the  amount  to  be  paid 
for  purchase-money,  damages,  ko,,  by  the  plaintifis ;  and  their  verdict 
was  to  be  final  (pp.  754  to  766).  Upon  payment  or  tender,  by  the 
plaintiff  to  the  owners,  of  the  purchase-money  for  lands,  when  thus 
ascertained,  the  "lands"  "and  the  fee  simple  and  inheritance  thereof," 
were  "  from  thenceforth"  to  "  be  vested  in,  and  become  for  ever  the 
Bole  property  of,  the"  plaintiffs,  "  to  and  for  the  use  of  the  said  navi- 

'^4121  S^^^^^y  ^^^  ^  ^^  ^^^  °^  other  use  *or  purpose  whatsoever*^ 
^  (p.  759).  At  p.  794  it  was  enacted  that  all  coals  and  other 
minerals  which  should  be  found  and  dug  up,  in  making,  carrying  on 
and  completing  the  canal,  collateral  cuts,  and  other  works  authorized 
by  the  Act,  might  be  taken,  carried  away,  and  disposed  of,  ibr  their 
own  use  and  benefit,  by  the  persons  respectively  in  whose  land  or 
grounds  the  same  were  found  and  dug  up.  And,  at  p.  795,  "  That  no 
owner  or  proprietor  of  any  mines  or  minerals,  their  workmen  or  ser- 
vants, or  other  person  whatsoever,"  should  "  on  any  account  whatever, 
open,  dig,  sink,  or  carry  on,  anv  work  for  the  getting  of  coal,  lime- 
stone, ironstone,  or  mineral,  within  the  distance  of  twelve  yards  from 
the  said  intended  canal  or  collateral  cuts  as  aforesaid ;  nor"  should 
"  any  coals,  or  other  minerals,  be  got  under  any  part  of  the  said  canal 
or  collateral  cuts,  or  the  towing  paths  thereunto  belonging,  or  under  any 
reservoir  or  reservoirs  to  be  made  by  the"  plaintifi&,  '*or  within  or 
under  any  land  or  ground  lying  within  the  distance  of  twelve  yards  of 
either  side  of  the  said  canal  or  collateral  cuts,  or  of  any  reservoir  or  reser- 
voirs, on  any  account  whatsoever,  except  as"  thereinafter  "  mentioned, 
without  the  consent  of  tbe"  plaintiffs  "  in  writing  under  their  common 
seal  for  that  purpose,  first  had  and  obtained.  Provided  nevertheless, 
that  when  any  mine  of  coal,  ironstone,  or  other  mineral,  which"  shoaid 
"be  worked  agreeably  to  the  directions  of"  the  "Act,  or  any  vein 
thereof,"  should  "extend  beyond  the  limits"  thereinbefore  "flowed 
for  working  the  same,  it"  should  and  might  "  be  lawful  for  the  owner 
of  any  such  mine,  without  any  such  consent  as  aforesaid,  from  time  to 
time,  upon  making  sufficient  and  necessary  headways  or  tunnels  under 
the  said  canal  and  collateral  cuts  and  towing  paths,  and  also  under  any 
*4181  *S^^^^  where  such  owners"  were  *'  restrained  from  workii^ 
-*  as  aforesaid,  to  dig,  make,  and  get,  such  coal,  ironstone,  or 
other  minerals,  beyond  such  limits ;  so  as  such  headways  or  tannek*' 
did  "  not  exceed  six  feet  in  height,  nor  four  jeet  in  broadih ;  and  so 


t  jsuuis  jk  vmfi.  9.3.  ^ 


as  the  nme"  were  "  not  mAde  neni^r  together  tbi^n  nioe  feet ;  wj- 
thing'^  therein  "contained  to  the  gpntrarv'^  thereof  "in  ftuy  wlw  pot- 
withsti^nding.''  The  Act  then  (ftt  p.  796}  empowered  tbe  Company  to 
enter  land^  an4  mines  adjoining  tneir  worka,  for  the  purpose  of  di0- 
covecing  whether  any  mine  was  being  worked  contrary  to  the  direc* 
tiona  of  the  Act;  and  (if  it  9hould  be  discovered  that  such  was  the 
case)  to  do  everything  necessary  for  the  safety  and  security  of  their 
works ;  the  costs  and  expenses  whereof  were  to  be  recoveraole  in  the 
manner  specified  in  the  Act.  It  was  then  provided  (p.  979),  "  That 
when  and  so  often  as  the  owner  or  proprietor  of  any  coal-mine,  lime- 
stone, or  other  minerals,  lying  under  the  said  canal,  or  collateral  cutSy 
or  any^  such  reservoir  or  reservoirs  as  aforesaid,  or  within  the  distance" 
thereinbefore  '*  limited,"  should  '^  be  desirous  of  working  the  asme, 
then,  and  in  every  such  case,  such  owner  or  proprietor^*  should  "giye 
notice  in  writing,  under  his,  her,  or  their  hand  or  hands,  of  such  nis, 
her,  or  their  intention,  to  the  clerk  for  the  time  being  of  the"  Com- 
pany, "  at  least  three  calendar  months  before  he,  she,  or  they"  should 
"  begin  to  work  such  mines,  lying  under  the  said  canal  or  collateral 
cots,  or  tbe  said  reservoir  or  reservoirs,  or  within  the  distance  afore- 
said ;  and  upon  the  receipt  of  such  notice  it"  should  and  might  '^  be 
lawful  for  tne  said  Company"  "  to  inspect,  or  canse  such  mines  to  be 


then  it'*  should  and  might  "be  lawful  for  the  owners  or  proprietors  of 
such  mines,  and  thev"  were  thereby  "respectively  authorized  to  work 
and  get  such  part  of  the  said  mines  as"  lay  "  under  the  said  canal  or 
collateral  cuts,  or  the  said  reservoir  ox  reservoirs,  or  within  the  dis- 
tance aforesaid;  and  if,  upon  such  inspection  as  aforesaid,  the  said 
Company"  should  ''refuse  to  permit  the  owners  or  proprietors  of  the 
said  mines  to  work  such  part  of  the  said  mines  as"  lay  "  under  the 
said  canal  or  collateral  cuts,  or  the  said  reservoir  or  reservoirs,  or 
within  the  distance  aforesaid,  or  any  part  thereof,  as  they  might,  from 
time  to  time,  have  come  at  and  actually  gotten,  or  in  any  other  manner 
obstruct  or  prevent  them  from  getting  the  same ;  then  the  said  Com- 
pany" should,  *'  within  three  c^endar  months  afler  such  refusal  or 
obstruction  as  aforesaid,  pay,  or  cause  to  be  paid,  to  the  owners,  pro- 
prietors, or  workers  of  such  mines  respectively,  such  price  or  prices 
for  the  same,  in  proportion  to  their  several  interests  therein,  as  the 
next  adioining  mines  of  equal  quality"  should  "have  been  really  and 
bonfi  fide  sold  for,  or  be  estimated  or  valued  at :"  wHich  price,  if  dis- 
puted, was  to  be  settled  by  the  Commissioners  or  a  jury.  At  p.  798 
the  owners  of  mines  were  authorized  to  work,  carry  on  and  drain  the 
same,  and  to  make  cuts  through  their  own  lands  to  the  canal  or  its 
collateral  cuts ;  *'  so  as  no  injury  or  damage  be  done  thereby  to  the 
said  navigation."  At  p.  816  it  was  provided  "  That  nothing'^'  in  the 
Act  *'  contained"  should  "  extend,  or  be  construed  to  extend,  to  defeat, 
prejudice,  or  affect  Ae  right  of  any  lord  ♦or  lords  pf  any  r*4j5 
manor  or  mAnors,  common  or  waste  grounds,  or  of  any  owner  ■- 
or  owners  of  any  lands  or  grounds  in,  upon,  or  through  which  the 
said  oaoal  and  coUatend  cttts»  towing;  patbs^  wh^r&t  qnays,  trenches, 


415      NAVIGATION  CO.  v.  EARL  OP  DUDLEY.    M.V.  1860. 

sluices,  passages,  watercourses,  or  conveniences  aforesaid^  or  any  of 
them/'  should  "  be  made,  to  the  mines,  minerals,  or  quarries,  lying  or 
being  within  or  under  the  lands  or  grounds  to  be  set  out  or  made  use 
of  for  such  canal  and  collateral  cuts,  towing  paths,  wharfs,  quays,  or 
other  conveniences  aforesaid,  or  any  of  them ;  but  all  such  mines, 
minerals,  and  quarries,"  were  thereby  "reserved  to  such  lord  or  lords 
of  such  manor  or  manors,  or  of  such  common  or  waste  grounds,  and 
to  such  owner  or  owners  of  such  lands  or  grounds  respectively,  their 
heirs  or  assigns ;  And  that  it"  should  and  might  "  be  lawful  to  and 
for  the  lord  or  lords  of  such  manor  or  manors,  common  or  waste 
grounds,  or  such  owner  or  owners  of  such  lands  or  grounds  respect- 
ivelv  (subject  to  the  conditions  and  restrictions  herein  containea)  to 
work  all  such  mii\es  and  quarries,  and  to  take  and  carry  away  all  such 
coals,  ironstone,  and  minerals,  as"  should  "  be  gotten  therein,  to  his 
and  their  own  use ;  provided  that  in  working  such  mines  and  quarries 
no  injury  be  done  to  the  said  navigation  >  anything"  in  the  Act  "  con- 
tained to  the  contrary  notwithstanding." 

Under  the  powers  vested  in  them  by  this  Act  the  plaintiffs  made 
the  canal  and  the  collateral  cuts,  and  also  certain  reservoirs  for  sup- 
plying them  with  water,  on  certain  common  or  waste  lands  within  the 
manor  of  Kingswinford,  in  the  county  of  Stafford ;  under  an  agree- 
ment for  the  purchase  of  those  lands,  with  the  late  Yiscount  Dudley 
*41A1  ^^^  Ward,  who  was  then  the  lord  of  *that  manor,  and  as  such 
-I  entitled  to  the  soil  of  the  lands  in  question,  and  the  minerals 
under  the  same.  By  indenture,  dated  16th  January,  1784,  made  be- 
tween the  said  Lord  Dudley  and  Ward  and  the  plainti^,  after  reciting 
that  the  former,  in  pursuance  of  stat.  16  G.  8,  c.  xxviii.,  had  agreed 
to  sell  and  convey  to  the  Company,  for  the  use  of  the  said  navigation, 
the  parcels  of  land  therein  mentioned,  his  Lordship  conveyed  the 
same  to  the  Company  in  fee;  excepting  and  reserving  to  him  and  the 
persons  entitled  in  remainder  to  the  possession  and  inheritance  of  the 
said  lands  for  the  time  being,  and  to  his  and  their  heirs  and  assigns 
respectively,  all  mines  of  coal,  limestone,  ironstone,  and  other  minerals 
in  and  under  the  said  lands  or  any  part  thereof:  with  liberty  of  work* 
ing  and  getting  the  same  in  such  manner  as  was  directed  and  pre- 
scribed by  the  said  Act  of  Parliament.  This  deed,  which  contained  a 
covenant  by  Lord  Dudley  and  Ward  for  quiet  enjoyment,  was  to  be 
deemed  part  of  the  case.  In  the  same  year,  but  after  the  execution 
of  this  conveyance,  an  enclosure  Act  was  passed,  for  enclosing  the 
common  and  waste  lands  in  the  manor  of  Kingswinford.  The  Com- 
missioners appointed  by  this  Act  (which  was  also  to  be  deemed  part 
of  the  case,  out  to  which  it  is  unnecessary  further  to  refer)  allotted  to 
the  Company  a  piece  of  land,  parcel  of  the  manor ;  and  the  Company 
thereupon  built,  upon  that  piece  of  land,  a  dam  to  one  of  their  before- 
mentioned  reservoirs.  The  late  Lord  Dudley  and  Ward  died  in  1833, 
and  thereupon  the  devisees  in  trust  under  his  will  became  the  lords 
of  the  manor  of  Kingswinford.  In  1843,  these  trustees,  who  were 
then  possessed  of  and  working  very  extensive  mineral  property  in 
♦4171  ^^®  neighbourhood,  were  desirous  of  ♦getting  the  coal  under 
-*  and  within  the  distance  of  twelve  yards  of  the  said  reservoir 
and  the  works  thereof;  and  they  accordingly,  on  10th  November, 
'  184S,  giive  a  written  notice,  under  their  hands,  to  tb6  olerk  of  the 
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Company,  of  such  desire,  and  of  their  intention  to  work  the  same,  and 
to  open,  dig,  sink,  and  carry  on  the  necessary  works  and  operation9 
for  that  purpose.    The  Company  did  not,  after  the  receipt  of  such 
notice,  inspect  or  cause  to  be  inspected  the  said  mines ;  or  refuse  to 
permit  the  said  trustees  to  work  such  part  thereof  as  lay  under  the 
said   reservoir  and  works,  or  within  twelve  yards  thereof.    The 
trustees^  after  giving  the  said  notice,  continued  to  work  mines  near  to 
the  said  reservoir  and  dam,  though  not  within  twelve  yards  of  them, 
until  the  year  1853 ;  when  the  defendant,  under  the  limitations  of  the 
will  of  the  late  Lord  Dudley  and  Ward,  became  lord  of  the  manor 
of  Kingswinford,  and  owner  of  the  mines  mentioned  in  the  notice. 
Subsequently  to  that  time  the  defendant  continued  working  the  said 
mines ;  and,  in  the  years  1853,  1854,  and  1855,  worked  and  got  lar^e 
quantities  of  coal,  as  well  under  and  within  twelve  yards  of  the  said 
reservoir  and  under  and  within  twelve  yards  of  the  said  dam  thereof, 
as  also  beyond  such  distance  of  twelve  yards  respectively.    The  con- 
struction of  the  said  reservoir  and  dam  had  increased  the  liability  of 
the  surface  to  damage  from  mining  operations  underneath,  and  the 
defendant,  by  working  the  said  mines,  caused  damage  to  the  said 
reservoir  and  dam.    If  the  land  where  the  said  reservoir  and  dam 
were  constructed  had  remained  in  its  original  state  as  a  common^  a 
portion  of  the  surface  would  have  been  let  in,  and  the  grass  growing 
thereon  destroyed,  by  the  defendant's  mining  operations.    The  quan- 
tity of  grass  so  destroyed  would,  however,  have  been  so  small  r*^i  o 
*that  sufficient  grass  would  have  been  left  for  the  commoners.  ^ 

For  the  purposes  of  the  case  it  was  to  be  taken  as  admitted  that  the 
defendant  worked  the  said  mines  in  the  usual  and  ordinary  mode  of 
working  mines  in  the  district ;  and  was  not  guilty  of  any  negligence 
in  working  them,  save  in  working  them  without  leaving  sufficient 
support  for  the  said  reservoir  and  aam ;  if,  upon  the  facts  stated,  the 
Company  were  entitled  to  have  such  support  left  in  working  the 
mines.  The  Court  was  to  have  power  to  draw  all  such  inferences  of 
fact  as  a  jury  might  properly  draw. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  plain** 
tiffs  were  entitled  to  recover  for  the  injury  done  by  the  working  of 
the  said  mines  or  any  part  thereof. 

ManUiy,  for  the  plaintifib. — The  plaintiff  are  entitled  to  recover. 
They  had  a  right  to  the  support  of  the  land  immediately  underneath 
their  reservoir,  which  was  constructed  on  land  purchased  by  them 
from  the  defendant's  ancestor  in  1784.  By  p.  737  of  their  Act,  the 
plaintiffs  were  required  to  make  satisfaction  for  all  damages  to  be  sus^ 
tained  by  the  owners  of  lands  taken  for  or  prejudiced  bv  the  execution 
of  the  powers  of  the  Act.  The  deprivation  of  the  right  to  work  the 
mines,  beneath  the  reservoir,  in  the  direction  of  the  surface,  beyond 
the  point  which  would  leave  sufficient  support  for  the  reservoir,  was 
damage  for  which  the  defendant's  ancestor  was  entitled  to  compensa- 
tion under  this  provision,  and  for  which  it  must  now  be  assumed  that 
he  received  compensation  from  the  plaintifi.  At  p.  795  there  is  an 
express  prohibition  upon  the  owners  of  mines  or  minerals,  from 
*  working  and  getting  the  same  within  or  under  any  land  or  r«^jg 
ground  lying  under,  or  within  the  distance  of  twelve  yards 
from,  any  reservoir  of  the  plaintiffs,  without  their  written  consent 
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under  seal.  At  p.  79d,  the  onm^n  of  miiite  are  autborized  to  work 
tlem,  bat  only  "so  As  no  iojury  or  danlage  be  done  thereby  to  the 
told  navigation.^  So,  at  p.  816,  a  slmihlt*  power  is  given  to  tbe  lords 
bt  manors  and  others,  but  only  '' provided  that  in  working  such 
mines  and  quarries  no  injury  be  done  to  the  said  navigation.''  The 
Other  side  will  rely  On  the  power  given,  at  p.  797,  to  the  owners  of 
mined  lying  under  the  canal  or  reservoirs,  or  within  the  distance 
of  twelve  yards  of  them,  to  Work  the  same,  after  giving  three  months' 
written  notice  to  the  plaintiff  of  their  intention  to  do  so ;  and  pro- 
vided the  plaintifib  should  not,  within  thirty  days  after  the  receipt  of 
such  notice,  have  the  mines  inspected  And  refuse  to  allow  them  to  be 
worked.  It  will  be  contended  for  the  defendant  that,  inasmuch  as  the 
required  notice  was  given  to  the  plaintifi  so  far  back  as  1848,  and 
they  never  caused  the  mines  to  be  inspected,  or  refused  to  permit  them 
to  be  worked,  in  which  event  they  would  have  been  obliged  to  pay 
Compensation,  they  have  no  ground  of  complaint  against  the  defendant 
fbr  working  them  within  the  twelve  yards'  distance.  Conceding,  how- 
ever, that  the  omission  to  inspect,  on  the  part  of  the  plaintiflra,  gave 
the  defendant  the  right  to  work  the  mines,  such  right  was  nevertheless 
ilubject  to  the  obligation,  imposed  upon  him  by  other  parts  of  the 
statute,  so  to  work  them  as  to  do  no  damage  to  the  plaintifib'  property. 
In  Caledonian  Railway  Company  t.  Sprot,  2  Macq.  Sc.  Ap.  Ca.  449. 
the  plaintiff'  railway  had  been  made  under  the  powers  of  an  Act 
*4201  ^^^^^  authorized  them  to  take  *]&nds  for  the  purpose,  and  au- 

-I  thorissed  the  owners  of  lands  taken  to  reserve  the  minerals 
under  them,  and  to  work  such  mines  after  gi^ng  security  to  the 
plaintifis  for  all  damages  and  injury  which  might  result.  It  Was  held 
oy  the  House  of  Lords  that  a  conveyance  of  knd  to  the  plaintifi&  for 
the  purposes  of  the  line,  gave  a  right  by  implication  to  all  reasonable 
subjacent  and  adjacent  support  connected  with  the  subject-matter  of 
the  conveyance ;  and  therefore  that,  although  in  the  conveyance  the 
minerals  were  reserved,  the  grantor  was  not  entitled  to  work  them, 
even  under  his  own  land,  in  any  manner  calculated  to  endanger  the 
failway.  [WlLLKs,  J. — In  Fletcher  v.  Great  Western  Railway  Com- 
pany,  4  H.  &  N.  242,  258,  Martin,  B.,  points  out  that  that  case  turned 
upon  the  construction  of  the  conveyance  regulating  the  rights  of  the 
parties  between  themselves,  independently  of  an  Act  of  Parliament.] 
The  conveyance  in  Caledonian  Railway  Company  v.  Sprot,  2  Macq. 
Sc.  Ap.  Ca.  449,  had  to  be  construed  With  reference  to  tbe  Company's 
Act,  no  less  than  the  convey&nce  in  the  present  case.  The  statute 
bow  in  question,  moreover,  clearly  prohibits  such  a  working  of  the 
mines,  under  lands  which  have  been  conveyed,  to  the  plaintiff's,  as  shall 
do  injury  to  the  navigation.  Dudley  Canal  Navigation  Company  v, 
Grazebrook,  1  B.  &  Ad.  59  (E.  C.  L.  R  vol.  20),  is  no  doubt  undis- 
tinguishable  from  the  present  case,  and  Is  a  direct  authority  against 
the  plaintiffs.  Thai  decision  is,  howevef,  open  to  review  in  this  Court, 
and  cannot  be  supported.  It  proceeded  upon  the  erroneous  view  of 
the  law  enunciated  by  Littledale,  J.,  tit  p.  68  of  the  report,  namely, 
that,  if  there  had  been  no  Act  of  ParliamCbt  in  the  case,  and  a  man 
hud  sold  the  latid  to  the  Cotapatiy,  reserving  all  mines  to  himself,  he 
*4211  '^^^^^  ^^^^  ^^^  entitled  to  *work  the  mines  in  the  usual  way, 

^  even  if  he  had  thereby  cattned  dumage  to  the  CompAtiy.    Ac* 
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oordiBg  to  tbat  view,  tie  owner  of  surface  soil  is  not  entitled  at  conip 
mon  law  to  the  support  of  the  subjacent  strata ;  a  doctrine  now  ex- 

Sloded  by  the  cases  of  Humphries  v.  Brogden,  12  Q.  B.  739  ^E.  G.  L. 
U  vol.  64),  and  Caledonian  Bail  way  Company  v.  Sprot,  2  Macq.  Sa 
Ap.  Ca.  449.  [Martin,  B. — ^In  delivering  the  judgment  of  the 
Goart  in  Dudley  Canal  Navigation  Company  v.  Grazebrook,  1  B.  & 
Ad.  59,  68  (E.  C.  L.  B.  vol.  20),  Bayley,  J.,  says,  "  It  is  not  necessary 
to  give  any  opinion  whether  the  defendants  could  have  got  their  min- 
erals in  any  manner  that  they  pleased,  without  being  liable  to  an 
action.  The  point  for  our  decision  is,  whether  they  are  responsible 
for  the  damage  done  to  the  plaintiff,  by  working  their  own  mines  in 
the  ordinary  and  usuid  mode."]  That  is  the  same  proposition  which 
Littledale,  J.,  had  enunciated.  It  is  no  longer  law  that  the  owner  oi 
mines  may  work  them  in  the  ordinary  and  usual  mode^  even  if  he,  in 
BO  doing,  takes  away  the  support  to  the  surface.  In  the  next  place, 
even  should  the  Court  consider  that  the  plaintifb  are  not  entitled  to 
support  for  their  works  from  the  mines  which  are  worked  by  the  de- 
fenaant  within  twelve  yards  of  them,  they  are  clearly  entitled  to  such 
support  from  all  such  mines  of  the  defendant  as  are  worked  beyond 
that  distance  and  diminish  such  support  With  respect  to  these  latter 
mines  the  Act  of  Parliament  does  not  apply,  and  the  plaintifis'  com- 
mon law  right  remains  unprejudiced:  North  Eastern  Bailway  Com- 
pany V.  Elliott,  (a)  [WiLLBS,  J. — ^I  do  not  find  it  stoted  in  the  case 
that  the  plaintiffs'  works  have  sustained  *any  damage  from  r«^oo 
the  working  of  the  defendant's  mines  beyond  the  twelve  yards'  ^ 
distance. 

{Manisiy  also  contended  that  the  notice  of  1848,  given  to  the  plain- 
tiffs by  the  late  Lord  Dudley's  trustees^  was  invalid ;  and,  further,  that 
on  the  true  constraction  of  the  Enclosure  Act,  the  plaintiffs  were 
entitled  to  the  support  of  such  of  the  defendant's  mines  as  were 
worked  under  the  dam  constructed  on  land  allotted  to  the  plaintiffs 
under  tbat  Act  He  ultimately,  however,  abandoned  both  these  pointa) 
Sir  Fitzroy  Kelly,  for  the  defendant-**In  the  first  place,  no  question 
is  raised  by  the  case  as  to  any  damage  arising  to  thd  plaintiffs'  works 
from  the  working  of  the  defendant's  mines  beyond  the  twelve  yards' 
distance  from  them.  [Mabtut,  B.*^You  need  not  trouble  yourself  on 
that  point,  which  is  evidently  a  mere  afterthought  on  the  part  of  the 
plaintiff.]  The  only  remaining  question,  then,  is,  whether  the  case 
of  Dudley  Canal  Navigation  Company  v.  Orazebrook,  1  B.  &  Ad.  59 
68  (E.  C.  L.  B.  vol.  20),  is  or  is  not  now  to  be  overruled.  That  case 
is  good  law.  The  dictum  in  it  of  Littledale,  J.,  on  which  stress  has 
been  laid  by  the  other  side,  forms  no  part  of  the  judgment,  and  refers 
to  a  question  not  raised  by  the  case ;  namely,  what  would  have  been 
the  rights  of  the  parties  at  common  law,  apart  from  the  plaintiffs'  Act 
of  Parliament  As  in  that  case,  so  in  the  present,  the  rights  of  the 
parties  depend,  to  adopt  the  language  of  the  judgment,(i)  ''altogether 
on  the  construction  of  the  Act  of  Parliament  under  which  the  plain- 
tiffs made  their  canal.  They  have  no  rights  except  what  were  given 
by  that  Act;  the"  defendant  "^'had  the  property  in  the  soil  and  mines, 

(a)  Before  Wood,  V.  C,  1  John,  ft  Hem.  US.    Affirmed  on  appeal,  hy  Lord  Camp- 
bell, L.  C,  8  De  G.  F.  ft  J.  49a. 

(6)  1  B.  ft  Ad.  69  (B.  a  L,  a.  vol.  90). 
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and  all  the  rights  of  enjoying  that  property  before  the  Act,  and*'  he 
«4.S<<1   "8^^'^"  ''6toi°8  "all  that  the  Act  ♦has  not  taken  away.*'     The 

-'  facts  in  both  cases  are  similar^  and  the  language  of  the  respec- 
tive Acts  almost  identical.  The  Court  must  give  effect  to  the  power 
to  work  the  mines,  even  within  the  twelve  yards'  distance  from  the 
canal,  given  to  the  mine  owner  by  p.  797  of  the  Act  now  under  con- 
sideration. It  is  the  plaintifl&'  own  fault,  if  they  desired  to  prevent 
him  from  so  doing,  that  they  did  not,  on  receipt  of  a  notice  in  pursu- 
ance of  that  provision,  take  the  course  pointed  out  by  the  statute ;  by 
causing  the  mines  to  be  inspected  and  paying  a  compensation  for  their 
refusal  to  let  them  be  worked.  The  statute  expressly  empowers  the 
owner  to  work  the  mines  on  the  plainti£&'  failure  to  adopt  that  coarse ; 
and  imposes  on  the  plaintiffs  the  obligation  of  purchasing  the  mines, 
if  unwilling  to  allow  them  to  be  worked.  The  provisoes,  at  pp.  798 
and  816,  that  the  owners  of  mines  are  to  do  no  injury  or  damage  to 
the  navigation  in  working  the  mines,  cannot  be  treatea  as  abrogating 
the  express  power  given  to  the  owners  at  p.  797,  to  work  them  ¥rithin 
twelve  yards  of  the  canal,  in  the  event  of  a  failure  by  the  plaintiffs  to 
purchase  them.  Otherwise,  the  plaintiffs  might  always  avoid  the 
necessity  of  purchasing  the  mines,  and,  nevertheless,  provided  that 
injury  was  done  to  their  propertjr  by  the  working,  might  bring  an 
action  for  damages,  or  obtain  an  injunction  in  Chancery  to  prevent 
the  working  which  they  never  had  prohibited.  In  the  judgment  in 
Dudley  Canal  Navigation  Company  v.  Grrazebrook,  1  B.  &  Ad.  74  (E. 
C.  L.  B.  vol.  20),  it  is  said,  with  reference  to  a  similar  proviso  in  the 
Act  there  in  question,  requiring  the  owner  of  mines  to  do  no  injury, 
in  wo^'king  them,  to  the  navigation?  "If  this  proviso  is  to  be  con- 
strued literally,  it  is  inconsistent  with  the  sixty-second  section; (a)  for 
*4241   ^^  ^^^  *owner  in  working  mines  is  to  be  responsible  a<  aU 

-'  events  for  any  injury  or  damage  only  to  the  canal,  would  the 
Company  ever  purchase  the  minerals  from  such  owner?  The  pro- 
vision as  to  the  purchase  would  be  nugatory.  The  only  reasonable 
mode  of  reconciling  these  sections  is,  to  say  that  the  proviso"  '^is  to 
be  construed  with  some  qualification,  viz.;  either  that  the  party 
working  the  mines  is  to  do  no  unnecessary  damage  or  injury  to  the 
navigation,  or  no  extraordinary  damage  or  injury  by  working  them 
out  of  the  ordinary  or  usual  mode.  With  this  limitation  all  the  parts 
of  the  Act  are  consistent  with  each  other."  The  suggestion  made  by 
the  other  side,  that  the  late  Lord  Ward  must  have  been  compensated 
for  his  interest  in  the  mines  when  the  plaintiff  bought  the  surface,  is 
wholly  unfounded.  It  was  at  that  time  uncertain  whether  the  mines 
would  ever  be  worked ;  and,  in  fact,  notice  of  an  intention  to  work 
them  was  not  given  by  the  vendor's  representatives  to  the  plaintifis 
till  fifty-seven  years  had  elapsed  from  the  purchase.  Moreover,  an 
assumption  that  the  plaintiffs  not  only  bought  the  surface,  but  at  the 
same  time  made  compensation  for  the  mines  and  minerals  beneath, 
would  be  opposed  to  the  policy  of  the  Legislature,  which,  in  passing 
railway  and  canal  Acts,  exempts  Companies  from  the  obligation  of 
purchasing,  in  the  first  instance,  more  than  the  surface,  which  alone 
they  require ;  leaving  the  compensation  to  be  paid  for  the  support  to 
the  surface  from  underlying  mines  for  future  determination,  wheOi  if 

(a)  Which  was,  in  mbttanoo,  the  mum  m  p.  797  of  tt»t  16  G.  3|  o.  JUTiiL 
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ever,  the  mine  owner  wishes  to  work  them :  Fletcher  v.  Great  Western 
Railway  Company,  4  H.  &  N.  242.  Caledonian  Railway  Company  v. 
Sprot,  2  Macq.  Sc.  Ap.  Ca.  449,  turned  upon  the  efiect,  independently 
of  any  Parliamentary  enactment,  of  the  conveyance  of  the  land  to 
the  Company,  which  was  an  ordinary  common  law  *conveyance.  r«j^9i; 
It  appears  from  the  report  that  the  Act  under  which  the  Cale-  '- 
donian  Railway  was  originally  formed  contained  no  clause  empowering 
the  Company  to  stop  the  workings  of  mines  if  they  chose.  North 
Eastern  Railway  Company  v.  ElIiott,(a)  was  a  case  the  circumstances  in 
which  were  peculiar.  It  is,  however,  in  favour  of  the  defendant,  so  &r 
as  regards  the  working  of  the  mines  within  twelve  yards  of  the  res- 
ervoir; and  Wood,  Y.  C,  did  not  dispute  the  soundness  of  the 
decision  in  Dudley  Canal  Navigation  Company  v.  Grazebrook,  1  B.  & 
Ad.  59  (E.  C.  L.  R.  vol.  20),  which  he  thought,  having  regard  to  the 
different  language  of  the  respective  Acts  involved  there  and  in  the 
case  before  him,  was  distinguishable.  Wyrley  Canal  Companv  v, 
Bradley,  7  East  368,  is  another  authority  directly  in  point  to  snow 
that  the  plaintifSs,  not  having  pursued  the  course  pointed  out  by  the 
statute  to  prevent  the  defendant  from  working  the  mines,  have  now  no 
cause  of  action  against  him. 

Jianisty,  in  reply. — The  Act  under  consideration  in  Wyrley  Capal 
Company  v.  Bradley,  7  East  368,  as  the  reporter  points  out  in  note  (a) 
to  p.  371  of  the  report,  did  not  contain  a  proviso  restraining  the  mine 
owner  from  doing  injury  to  the  navigation  in  working  the  mines.  At 
the  same  page  Dauncey,  arguendo,  mentions  a  case  of  Birmingham 
Canal  Company  v.  Hawkesford,  tried  before  Lawrence,  J.,  in  which 
that  Company,  whose  Act  did  contain  such  a  proviso,  obtaiped  a 
verdict. 

Mabtin,  B. — We  are  all  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  must  be  affirmed.  Mr.  ^Manisty,  in  the  first  r^Aoa 
instance,  made  three  points.  As  to  the  first,  he  admitted  that  ^ 
Dudley  Canal  Navigation  Company  v,  Grazebrook,  1  B.  &  Ad.  59,  was 
a  direct  authority  a^inst  the  plainti£&,  and  undistinguishable  from 
the  present  case ;  ana  that,  unless  we  now  overruled  that  decision,  we 
must  give  j  udgment  against  them.  The  second  point,  that  no  sufficient 
notice  of  intention  to  work  the  mines  was  given  to  the  plaintiffs,  he 
abandoned  without  argument.  The  third  point,  as  to  the  plaintiffs' 
right  of  support  for  so  much  of  their  works  as  are  constructed  on 
land  allotted  to  them  under  the  Enclosure  Act,  failed  on  the  facts; 
for  it  was  not  found  that  these  works  had  not  increased  the  weight  on 
the  strata  of  land  below  the  surface.  We  come  back  then  to  the  first 
point.  And  as  to  this,  speaking  for  myself,  I  am  of  opinion  that 
Dudley  Canal  Navigation  Company  v.  (irazebrook,  1  B.  &  Ad.  69 
(£.  C.  L.  R.  vol.  20),  was  rightly  decided ;  and,  had  I  now  to  consider 
the  point  for  the  first  time,  I  should  decide  it  in  the  same  way.  It 
seems  to  me  that  when,  a^  in  that  case  and  in  the  present,  there  is  a 
clause  in  an  Act  of  Parliament  empowering  a  mine  owner  to  give 
notice  to  a  Company,  which  has  purchased  the  surface  soil,  of  his  in- 
tention to  work  the  mines  below ;  empowering  the  Company  there- 
upon  to  have  the  mines  inspected,  and,  if  they  choose,  to  prohibit  the 

(a)  Before  Wood,  V.  C,  1  John.  4  Hem.  145.  Affirmed  on  appeal,  hy  Lord  Camp* 
Ml,  L.  a,  2  De  G.  F.  4  J.  483. 


480  HEWER  v.  COX.    M.  Y.  1860. 

*'  in  the  oounty  of  Middlesex,"  could  not  mislead  any  one.]  Yes;  tbe 
test  is,  whether  the  description  woald  give  sufficient  information,  or 
would  mislead.  In  Routh  v.  Roublot,  1  E.  &  E.  850  (E.  C.  L.  R.  vol 
102),  Lord  Campbell,  C.  J.  says,  "  I  lay  down  no  rule  but  this,  that 
the  affidavit  required  by  the  statute  must  give  such  information  as 
reasonable  persons  would  require."  Reasonable  persons,  dealing  with 
the  firm  of  Godson  &  Hogben,  could  require  no  further  information 
of  their  residence,  than  that  it  was  in  New  Street,  Blackfriars.  There 
is  but  one  place  within  the  limits  of  the  county  of  Middlesex,  which 
answers  that  description.  There  is  therefore  nothing  untrue  in  the 
description  as  it  stands ;  as  there  was  in  the  case  of  Allen  v.  Thompson, 
1  H.  &  N.  15,  where  the  assignor  of  a  bill  of  sale  was  described  merely 
as  a  ^*  gentleman"  by  occupation,  whereas  he  bad  a  specific  occupatioD, 
being  a  clerk  in  a  public  office.  [Itaymond,  contrsl,  mentioned  Col- 
lins V.  Goodyer,  2  B.  &  G.  563  (E.  C.  L.  R.  vol.  9).]     In  that  case  it 

"^4311  ^^  ^^'^  ^^^^  *  Dorset  Place,  Clapham  Road,  ^Middlesex,'  was 
-'  not  a  description  of  the  true  place  of  abode  of  a  deponent, 
within  the  meaning  of  a  rule  of  this  Court,  Mich.  15,  Car.  2,  the  Dor- 
set Place  in  question  being  in  Surrey.  There,  however,  the  wrong 
county  was  mentioned ;  moreover,  the  requirements  of  the  rule  of 
Court  were  more  stringent  than  those  of  stat.  17  &  18  Yict  c.  S6,  s.  1. 
Raymond,  contr^. — The  requirements  of  the  statute  have  not  been 
complied  with :  and  unless  they  are  strictly  complied  with,  the  statute 
makes  the  bill  of  sale  void  against  the  creditors  of  the  assignors. 
Whether,  therefore,  or  not,  the  inaccuracy  of  the  description  of  the 
assignors'  residence  would  mislead  any  one,  the  defendant,  as  execu- 
tion-creditor, is  entitled  to  insist  on  his  right  to  the  goods.  [Black- 
burn, J. — The  question  is,  what  is  meant,  in  the  statute,  by  a 
description  of  the  residence  of  an  assignor.  Must  it  not  refer  to  a 
description  such  as  an  ordinary  man  would  understand?]  Even 
adopting  that  view,  ordinary  men  living  at  a  distance  from  London, 
would  be  misled  by  the  description  in  the  present  case.  [Wiqhtiiak, 
J. — ^Not  so,  if  they  made  any  inquiry.]  A  creditor  is  not  bound  to 
make  any  inquiry.  The  description  "New  Street,  Blackfriars^"  is 
per  se  insufficient  There  may  be,  and  probably  are,  many  other 
places  in  England  called  Blackfriars,  besioes  that  in  the  city  of  Lon- 
don. And  an  insufficient  description  cannot  be  cured  by  the  addition 
of  an  inaccuracy.  That  which  is  incorrect  cannot  be  said  to  explain. 
Collins  V.  Goodver,  2  B.  &  C.  668  (E.  C.  L.  B.  vol.  9),  is  precisely  in 
point  for  the  defendant.  No  one  could  have  b^n  misled  there,  for 
*4321  ^^^^^  ^^  ^^^  ^^^  *Clapham  Road,  yet  the  Court  held  that  the 
^  addition  **  Surrey"  maae  the  description  untrue.  The  rule  of 
Court  there  under  consideration  required  the  true  place  of  abode  of  a 
deponent  to  be  inserted  in  an  affidavit.  So,  by  a  description  of  the 
residence,  in  stat.  17  &  18  Yict.  c.  36,  s.  1,  must  be  meant  a  true  de- 
scription of  the  residence.  If  a  false  description  of  the  resideuce  is 
given,  the  statute  is  not  satisfied ;  and  it  is  no  answer  to  the  objection 
grounded  on  the  statute,  that  the  description  is  equivalent  to  a  true 
one  and  cannot  mislead.    Otherwise,  the  protection  given  by  the  Le 

5islature  to  creditors  might  in  numerous  cases  be  frittered  away 
*hat  the  Act  must  be  strictly  complied  with  is  well  laid  down  b; 
Watson,  B.,  in  giving  judgment  in  Fickard  v.  Bretz,  5  H.  &  N.  9 
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where  he  says,  "Three  things  are  to  be  stated  in  the  affidavit,  first, 
the  time  the  bill  of  sale  was  made  or  given ;  secondly,  the  residence; 
and,  thirdly,  the  occupation  of  the  party  making  or  giving  it.  The 
Legislature  having  passed  an  Act  requiring  these  three  things  to  be 
done  for  the  prevention  of  fraud,  it  is  not  for  the  Courts  to  say  that 
any  one  of  them  is  immaterial.  I  can  well  understand  why  the  Le- 
gislature should  require  a  description  of  the  occupation."  I  agree 
''  that,  provided  the  affidavit  shows  the  occupation  by  reference  to  the 
bill  of  sale,  that  would  be  sufficient.  But  this  affidavit  does  not;  it 
neither  states  what  the  occupation  is,  nor  whether  the  occupation 
mentioned  in  the  bill  of  sale  is  correct.  We  should  fritter  away  the 
Act  by  saying  that  this  need  not  be  done,  when  the  statute  requires 
it."  [Blackburn,  J. — Those  observations  would  be  in  point  if,  in 
the  present  case,  there  had  been  no  description  of  the  place  of  resi- 
dence of  the  assignors.] 

^Horace  Lloyd,  in  reply. — The  protection  to  creditors  contem-   r^Aoo 
plated  by  the  statute  is  sufficiently  affi:)rded,  if  the  affidavit  ^ 
satisfies  the  rule  laid  down  by  Lord  Campbell,  C.  J.,  in  Bouth  v, 
Roublot,  1  E.  &  E.  850  (E.  C.  L.  R.  vol.  102). 

(CocKBURN,  G.  J.,  was  absent.) 

WiGHTKAN,  J. — I  am  of  opinipn  that  there  is  a  sufficient  descrip- 
tion in  the  affidavit,  of  the  place  represented  as  being  the  place  of 
residence  of  the  persons  making  the  bill  of  sale,  to  satisfy  the  statute. 
The  Act  recites  that  frauds  are  frequently  committed  upon  creditors 
by  secret  bills  of  sale  of  personal  chattels.    The  object  of  the  Legis- 
lature therefore  was  to   affi:>rd   creditors  facilities  for  discovering 
whether  an^  of  the  persons  with  whom  they  deal  has  made  a  bill  of 
sale :  and,  m  order  to  effect  this  object,  it  requires  such  a  description 
of  the  residence  and  occupation  of  the  person  making  or  giving  such 
a  bill  to  be  filed  as  shall  enable  that  person's  creditors  to  identify  him 
and  take  precautions  accordingly.    Was,  then,  such  a  description  filed 
in  the  present  case  ?    The  two  persons  making  this  bill  of  sale  carried 
on  the  trade  of  printers  in  partnership,  and  may,  no  doubt,  be  said  to 
have  resided  in  New  Street,  Blackfriars.    It  has  been  settled  by  pre- 
vious decisions  that  a  person  may  be  said  to  reside  at  the  place  where 
he  is  to  be  found  daily,  although  he  sleeps  elsewhere.    The  question 
is,  whether  the  description  of  the  residence  itself  is  sufficient.    It  is 
described  as  New  Street,  Blackfriars,  in  the  county  of  Middlesex, 
whereas  there  is  no  such  street  in  that  county,  but  there  is  in  the  city 
of  London.    Now  all  the  ^creditors  of  these  particular  persons   r^^o^ 
would  be  likely  to  know  in  what  New  Street,  Blackfriars,  they  ^ 
carried  on  business;   and  consequently,  I  think,  and  upon  this  I 
mainly  found  my  decision,  that  New  Street,  Blackfriars,   without 
more,  would  have  been  a  sufficient  description.    To  this  description, 
however,  an  addition,  untrue  in  fact,  has  been  appended ;  namely,  "  in 
the  county  of  Middlesex."    But  could  any  creditor  be  thereby  misled? 
'  If  not,  we  may  disregard  it.    And  I  think  that  it  could  mislead  no 
one.     It  is  true  that  in  Collins  v.  Goodyer,  2  B.  &  C.  563  (E.  C.  L.  K 
voL  9),  this  Court  held  that  the  addition  of  a  wrong  county  to  the 
description  of  the  place  of  abode  of  a  deponent,  in  an  affidavit  to  hold 
to  bait  vitiated  the  description.    That  may  have  been  a  right  decision, 
having  regard  to  the  wording  of  the  rule  of  Court  involved ;  the  fact 
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that  personal  liberty  was  is  question  maj  also,  perhaps,  have  infia- 
enced  the  Court.  It  was  given,  however,  manj  years  ago ;  and,  with- 
out expressing  an  opinion  upon  it,  we  need  only  say  that  the  present 
is  not  a  case  in  pari  materifi. 

Hill,  J. — ^I  am  of  the  same  opinion.  I  agree  with  my  brother 
Wightman  that  in  order  to  gather  the  intention  of  the  Legislature  we 
must  look  at  the  recital  in  the  statute.  Now  the  recital  is,  that 
"  Frauds  are  frequently  committed  upon  creditors  by  secret  bills  <rf 
sale  of  personal  chattel^,  whereby  persons  are  enabled  to  keep  up  the 
appearance  of  being  in  good  circumstances  and  possessed  of  property, 
and  the  grantees  or  holders  of  such  bills  of  sale  have  the  power  of 
taking  the  property  of  such  persons,  to  the  exclusion  of  the  rest  of 
♦4351  *^^®^^  creditors."  Tli  object,  therefore,  was  to  protect  cre- 
^  ditors ;  not  those,  only,  to  whom  money  might  be  owing  from 
the  assignor  at  the  time  of  giving  the  bill  of  sale,  but  those,  also,  to 
whom  he  might  afterwards,  in  the  course  of  business,  become  indebted. 
To  effect  this  object  the  Act  proceeds  to  enact  that  every  bill  of  sale, 
together  with  an  affidavit  of  the  time  of  its  being  given,  and  a  descrip- 
tion of  the  residence  and  occupation  of  the  person  making  the  same, 
shall  be  filed  within  twenty-one  days  afler  the  making ;  and  the  ques- 
tion before  ns  is,  whether  in  the  present  instance  the  description  of 
the  residence  and  occupation  of  Godson  and  Hogden,  the  persons 
making  the  bill  of  sale,  was  su^cient  under  the  Act  They  are  de- 
scribed as  residing  at  New  Street,  Blackfriars,  in  the  county  of  Mid- 
dlesex, and  as  printers  and  copartners.  The  description  of  their 
occupation  is  correct;  but  New  Street,  Blackfriars,  where  they  carry 
on  business,  is  not  in  the  county  of  Middlesex,  but  in  the  city  of  Lon- 
don. Now  I  take  it  that  if  the  words  "  in  the  county  of  Middlesex," 
had  been  omitted  from  the  description,  no  one  who  had  dealings  with 
the  firm  of  Godson  and  Hbgben  could  have  doubted  for  a  moment,  on 
looking  at  the  register  of  bills  of  sale,  that  they  were  the  parties 
intended  to  be  described.  The  question  then  arises  whether  the  addi- 
tion  of  the  words  '*  in.  the  county  of  Middlesex"  vitiates  the  descrip- 
tion. I  think  that  it  does  not,  ana  that  the  maxim  ''falsa  demonstratio 
non  nocet"  applies.  A  subsequent  erroneous  addition  to  the  descrip- 
tion of  something  already  described  with  sufficient  accuracy,  does  not 
aSect  its  validity.  We  should  be  carrying  the  requirements  of  the 
Act  further  than  the  Legislature  intendec^  were  we  to  hold  this  de- 
scription insufficient. 

*4381  *Blackburn,  J. — 1  am  of  the  same  opinion.  The  object 
-I  of  the  Act  was  to  protect  the  present  and  future  creditors  of 
persons  giving  bills  of  sale  of  personal  chattels,  and  to  prevent  such 
creditors  from  being  deceived  by  the  false  appearance  of  the  posses- 
sion by  one  man  of  property  which  had  been  assigned  to  another. 
This  object  is  carried  out  by  the  requirement  that  a  bill  of  sale  shall, 
within  a  specified  time  from  its  execution,  be  registered,  together 
with,  inter  alia,  a  description  of  the  residence  and  occupation  of  the 
person  or  persons  by  whom  it  was  made.  I  do  not  find  that  anj 
necessity  exists  for  mentioning  the  countv  or  vill  in  which  that  resi- 
dence is  situated ;  all  that  is  required  is  that  the  description  shall  be 
such  as  to  convey  to  creditors  dealing  with  the  maker  of  the  biU  of 
sale,  a  reaaonable  knowledge  of  the  identity  of  their  debtor  with  that 
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peraoo.  I  thinki  therefore,  that  New  Street,  Blackfriars,  would,  per 
ae,  have  been  a  sufficient  description  of  the  residence  of  the  persons 
giving  the  bill  of  sale  now  in  question.  If  so,  does  the  erroneous 
addition,  "  in  the  county  of  Middlesex,"  vitiate  the  description  ?  I 
agree  with  mj  brother  Hill  that  it  does  not,  and  that  the  maxim 
''  &lsa  demonstratio  non  nocet"  applies ;  as  he  has  stated  in  almost  the 
same  terms  as  those  used  by  ParKe,  B.,  in  Llewellyn  v.  Earl  of  Jersey, 
11  M.  &  W.  18S,  189,  who  there  says,  ''As  soon  as  there  is  an  ade- 
quate and  sufficient  definition,  with  convenient  certainty,  of  what  is 
intended  to  pass  by  a  deed,  any  subsequent  erroneous  addition  will 
not  vitiate  it»  according  to  the  maxim  '  falsa  demonstratio  non  nocet.' '' 
Perhaps  if  the  addition  had  been  ''in  the  county  of  York,"  or  if  the 
name  of  some  other  distant  ^county  had  been  inserted,  it  might  r^^Q^ 
possibly  have  misled  creditors,  and  so  have  vitiated  the  descrip-  '- 
tion.  But  when  we  remember  that  the  county  of  Middlesex  abuts 
closely  upon  the  city  of  London  and,  indeed,  upon  New  Street,  Black- 
friars,  it  is  impossible  to  suppose  that  any  creditor  of  the  assignors 
can  have  failed  to  know  what  New  Street,  Blackfriars,  was  meant. 
The  other  point,  whether  or  not  a  man's  place  of  business,  at  which 
be  does  not  sleep,  can  be  deemed  to  be  his  residence,  has  b^ en  already 
decided  in  the  affirmative  by  previous  cases. 

Judgment  for  the  plaintiff. 


THE  QIJEEN,  on  the  prosecution  of  the  Churchwardens  and  Over- 
seers of  the  parish  of  GATESHEAD,  Appellants,  v.  The  Inhabit- 
ants of  ELSWICE,  Bespondents.(a)    Nov.  21. 

C.  rented  and  oocapied  the  ground  floor  of  a  honse,  eonsUting  of  a  shop  and  two  small 
rooms.  Aooess  to  the  shop  and  the  rooms  was  gained  by  room  doors  opening  oat  of  a 
passage.  This  passage  led  throogh  the  house  from  the  street  in  front  to  a  yard  at  the 
back,  and  was  closed  bj  the  house  front  door  at  one  end  and  a  back  door  at  the  other.  K. 
rented  and  occnpied  the  npper  floor ;  access  to  which  was  gained  by  an  outside  staircase 
leading  from  the  backyard.  The  bottom  of  this  staircase  was  situated  just  outside  the 
back  door  of  Uie  passage,  and  K.  could  gain  it  either  from  the  rear  of  the  house  in  the 
first  instance,  or  by  entering  at  the  front  door  and  passing  through  the  passage  to  the  rear. 
C.  and  K.  each  had  a  key  of  the  front  door^  which  door,  and  the  passage,  both  of  them 
used  at  pleasure,  and  they  each  kept  clean  a  distinct  half  of  the  passage.  Both  front  and 
back  doors  of  the  passage  were  kept  closed  at  night. 

Held,  that  the  floor  rented  and  occupied  by  C.  was  not  **  a  separate  and  distinct  dwelling 
house*'  within  stat.  6  G.  4,  c.  97,  s.  2,  and  that,  therefore,  C.  did  not  gain  a  settlement 
by  renting  it. 

On  an  appeal  by  the  parish  of  Gateshead,  in  the  oonnty  of  Durham, 
to  the  Midsummer  Quarter  *Sessions,  1860,  for  the  town  and  r*433 
county  of  Newcastle-upon-Tyne,  against  an  order  of  justices  *• 
for  the  removal  of  one  Benjamin  Coots  from  the  township  of  Elswick, 
in  the  borough  and  township  of  Newcastle-upon-Tyne,  to  the  said 
parish  of  Gateshead,  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  pauper,  in  the  year  1861,  rented  the  ground  floor  of  a  house 
in  Blenheim  Street,  in  the  township  of  Westgate,  in  Newcastle-upon- 
Tyne,  consisting  of  a  shop  and  two  small  rooms;   which,  it  was 

(a)  This  ease,  decided  in  last  Mirha^^lmM  Term,  hat  been  acddentaUj  misplaced. 
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admitted  by  the  respondents,  was  a  good  settlement  by  renting  a  tene- 
ment, provided  the  said  tenement  was  a  separate  and  distinct  dwelling- 
house  or  building. 

The  house  in  question  consisted  of  three  floors.  Each  floor  was  let 
to  separate  tenants.  There  was  a  cellar  floor  let  to  one  tenant,  which 
it  is  not  necessary  to  describe,  as  nothing  turns  upon  it,  further  than 
that  it  had  a  distinct  access  of  its  own,  and  no  communication  with 
the  rest  of  the  premises.  The  ground  floor,  consisting  of  the  rooms 
aforesaid,  was  let  to  the  pauper,  and  was  entered  by  a  door  from  the 
street,  which  led  into  a  passage  which  led  through  the  house  into  a 
yard  at  the  back,  and  was  shut  off  from  the  street  in  front  bj 
a  front  door,  and  from  the  yard  at  the  back  by  a  back  door. 
Out  of  this  passage  access  was  obtained  to  the  shop  and  rooms 
occupied  by  the  pauper  by  two  panelled  room  doors,  one  of 
which  led  into  the  shop,  and  the  other  into  one  of  the  rooms 
behind ;  only  one  of  whicn  doors,  being  that  leading  into  the  shop, 
was  used  by  the  pauper,  the  other  one  having  been  kept  locked 
and  nailed  during  the  whole  of  his  occupation.  The  shop  and  rooms 
occupied  by  the  pauper  communicated  internally  with  each  other. 

♦4891  ^^^^  ^^^^  ^°^^  ^^®  ^^^P  ^^  locked  at  night.  The  upper  floor 
-I  of  the  house,  immediately  above  the  premises  occupied  bv  tbe 
pauper,  was,  at  the  time  of  his  occupation,  let  to  one  Kirkup,  ana  was 
entered  by  an  outside  staircase  leading  out  of  the  back  yard ;  the  bot- 
tom of  the  staircase  being  situate  just  outside  the  back  door  of  the 
passage  aforesaid,  on  the  ground  floor.  Access  could  be  obtained  to 
the  said  staircase  from  the  street  at  the  back  of  the  house,  by  going 
through  the  back  yard,  without  going  into  the  house  at  all.  This  en- 
trance was  for  the  separate  and  exclusive  use  of  the  occupier  of  the  upper 
floor ;  but  a  person  wishing  to  get  to  the  said  outside  staircase  from  the 
street  in  front  of  the  house,  could  come  in  at  the  front  door,  through 
the  passage,  past  the  doors  leading  into  the  shop  and  rooms  of  the 
pauper,  and  so  out  at  the  back  door  of  the  said  passage,  and  up  the 
staircase.  Kirkup  and  his  family,  as  tenants  of  the  said  upper  floor, 
had  the  right  of  using  the  access  to  the  said  staircase  by  the  front 
door ;  which,  as  well  as  the  back  door,  was  always  shut  at  night,  but 
kept  open  during  the  day  time ;  and  he,  as  well  as  the  pauper,  had  a 
key  of  the  front  door,  and  the  said  front  door  was  used  by  both,  as 
occasion  required.  The  passage,  also,  was  used  by  both  the  pauper 
and  his  family,  and  Kirkup  ana  his  family,  and  was  cleaned  by  them 
both ;  the  pauper  cleaning  one-half  of  the  said  passage,  from  the  front 
towards  the  back,  to  a  point  beyond  the  two  doors  aforesaid,  whilst 
Kirkup  cleaned  the  remaining  half.  There  were  no  means  of  closiug 
the  said  passage  from  the  street  on  the  one  side  and  the  back  yard  on 
the  other,  except  bv  the  front  and  back  doors  aforesaid. 

It  was  contendea  by  the  respondents  that  the  pauper  did  not  gain  a 
♦4401  ^^^^^^^^^  ^"  ^^®  ^^i^  township  of  ♦Westgate,  inasmuch  as  the 
-'  said  tenement  did  not  consist  of  a  separate  or  distinct  dwelling- 
house  or  building. 

The  question  for  the  opinion  of  the  Court  was,  Did  the  pauper  gain 
a  settlement  by  renting  a  tenement  in  Westgate?  If  the  Court 
should  be  of  opinion  that  he  did,  the  order  of  Sessions  was  to  be  oon- 
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finned.    If  the  Coon  slioiiM  be  of  cfrinioti  tbat  be  did  not,  tbe  order 
of  Se90t<ms  was  to  be  quashed,  aivd  the  order  of  remov'al  confirmed. (ot) 
Davison,  in  support  of  the  order  of  SesBions. — The  pauper  gained 
a  eettlement  bj  resting  a  tenement  in  Westgate.    The  question  is, 
wbetber  the  ground  ftoor  rented  by  him  was  a  "tenement"  consisting 
''of  a  separate  and  distinct  dwellitig-house  or  building,"  within  the 
meaning  of  stat.  6  G.  4,  c.  57,  s.  2 ;  and  the  facts  set  out  in  the  case 
show  that  it  was.    The  entire  bouse  was  let  in  three  separate  floors ; 
each  of  which  had  a  separate  and  distinct  entrance  peculiar  to  itself. 
The  other  side  will  probably  rely  on  the  circumstance  that  Kirknp, 
the  tenant  of  the  upper  floor,  had  a  right  of  way  through  the  passage 
which  led  to  the  tenement  rented  by  the  patiper.    That,  however,  did 
Dot  prevent  the  ground  floor,  which  was  occupied  exclusively  by  the 
pauper,  from  behag  a  separate  and  distinct  dwelling-house  within  the 
statute.     Bex  v.  Great  and  Little  Usworth  and  North  Biddick,  6  A. 
k  E.  261  <£.  C.  L.  R.  vol.  81).  is  a  direct  authority  to  that  effect.    In 
that  case,  two  outer  doors  and  some  steps,  which  *gave  access  r^AA^ 
to  the  middle  floor  of  a  house,  were  appropriated  to  the  tenant  ^ 
of  that  floor  exclusively.    A  separate  flight  of  steps  on  the  outside 
of  the  house  led,  by  a  difierent  outer  door,  to  a  passage  on  the  middle 
floor,  from  which  passage  another  tenant,  occupying  the  upper  floor, 
reached  his  premises  by  a  staircase  of  his  own.    One  of  the  rooms 
belongini^  to  the  middle  floor  opened  into  this  passage ;  and  the  tenant 
of  that  floor  could  not  reach  that  room  but  by  going  up  the  last  men- 
tioned  steps  and  along  the  passage,  or  by  crossing  the  passage  from 
his  other  rooms,  by  a  door  in  one  of  them,  which  was  usually  locked. 
All  these  rooms  communicated  with  each  other  and  with  both  the 
doors  appropriated  to  the  tenant  of  the  middle  floor.    This  Court 
held  that  that  floor  was  a  separate  and  distinct  dwelling-house,  withiii 
the  statute.    The  facts  in  the  present  case  are  almost  identical.     [Hill, 
J. — There  is  this  distinction ;  that  in  that  case  the  tenant  had  the  ex- 
clusive use  of  a  separate  and  distinct  entrance  to  the  floor  occupied  by 
him.    Not  so  the  pauper  in  the  present  case.]     The  point  substantially 
decided  in  Bex  v.  Great  and  Little  Usworth  and  North  Biddick,  6  A. 
&  E.  261  (E.  C.  L.  B.  vol.  81),  was  that  the  common  use  of  a  passage 
by  the  tenants  of  two  separate  parts  of  a  dwelling-house  would  not  pre- 
vent the  part  occupied  by  one  of  them  from  being  a  separate  and  distinct 
dwelling-house.    [Hill,  J.— In  Rex  v.  Wootton,  1  A.  &  E.  232,  236, 
Patteson,  J.,  says:  '*I  have  always  thought  that  the  words  *a  separate 
and  distinct  dwelling-house  or  building,'  in  these  statutes,  meant,  sepa- 
rate and  distinct  as  to  any  other  person :  that  the  tenant  should  not 
h<»Id  part  of  a  bouse."    Cocebubn,  G.  J. — In  Bex  v.  Great  and  Little 
Usworth   and  North   Biddick,  the  middle  floor,  without  the  one 
*]*oom  to  which  access  could  be  gained  only  by  the  passage  used  r^AAo 
ii)  common  by  the  two  tenants,  constituted  a  separate  and  dis-   *- 
tinct  dwelling-house.    Blagkbubn,  J. — In  Monks  v.  Dykes^  4  M.  & 
W.  567,  it  was  held  that  a  lodger,  occupying  one  room  in  a  house^ 
the  key  of  the  outer  door  being  kept  by  the  Imdlord,  coold  not  justify, 
aa  beiBg  in  possession  of  a  dwelling-house,  turning  out  one  who  dis- 

(a)  Tin  0|iinkyB  of  the  Court  was  alto  asked  upon  ftMsts  relM  upon  hj  the  respondents 
as  establiihing  that  the  paaper  had  gained  a  setttemenc  by  apprentioeship  in  Gateshesd 
It  ta  aoty  howersr,  thonght  neeesiary  to  repoti  the  ease  as  to  this  point 
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tarbed  him  in  his  possession.  So,  here,  Eirknp,  as  well  as  the  paoper, 
having  a  key  of  the  front  door,  and  each  of  them  keeping  clean  the 
passage  which  they  used  in  common,  how  can  it  be  said  that  there 
was  any  separate  and  distinct  dwelling-house  in  the  possession  of  the 
pauper  r]  The  entrance  from  the  passage  into  the  shop  and  other 
rooms  in  the  pauper's  occupation  was  exclusively  appropriated  to  him. 
Rex  r.  Henley  upon  Thames,  6  A.  &  E.  294  (E.  G.  L.  B.  vol.  88).  may 
be  relied  upon  by  the  other  side ;  and  is  apparently  in  their  fkvoar. 
But  the  Court  there  gave  no  reasons  for  their  decision ;  and  Rex  r. 
Great  and  Little  Usworth  and  North  Biddick,  5  A.  &  £.  261  (£.  C. 
L.  R.  vol.  81),  was  not  cited. 

{A.  Luidell,  contr^  was  not  called  upon.) 

CocKBURN,  C.  J. — We  are  all  agreed  that  there  was  in  this  case  no 
£uch  renting  of  a  tenement  by  the  pauper  as  would  confer  a  settlement 
under  stat.  6  G.  4,  c.  67,  s.  2.  The  case  which  Mr.  Davison  has  cited 
shows  that  a  house  may  be  so  divided  and  apportioned  between  sev- 
eral tenants,  each  having  a  separate  entrance  to  his  portion,  as  practi- 
cally to  become  several  houses ;  by  renting  each  of  which,  respectively. 
A  settlement  may  be  gained :  provided  that  the  severance  of  each 
portion  is  made  complete  by  the  appropriation  to  the  tenant  of  it 
^4481  *^^  ^°  exclusive  entrance,  to  the  use  of  which  other  persons  are 
-I  not  entitled.  But,  in  the  present  case,  no  such  exclusive  en- 
trance was  appropriated  to  the  pauper ;  the  entrance  by  the  front  door 
of  the  house  being  used,  in  common  with  him,  by  another  tenant 
The  case,  therefore,  does  not  fall  within  the  principle  of  the  decision 
upon  which  Mr.  Davison  relies. 

WiOHTMAN,  J. — I  am  of  the  same  opinion. 

Hill,  J. — I  am  of  the  same  opinion.  I  have  already  read  the 
dictum  of  Patteson,  J.,  in  Rex  v.  W ootton,  1  A.  &  E.  282,  286  (E.  C. 
L.  R.  vol.  28).  The  judgment  of  Littledale,  J.,  in  Rex  v.  Great  and 
Jiittle  Usworth  and  North  Biddick,  5  A.  &  E.  261  (E.  C.  L.  R.  vol. 
81),  proceeds  on  the  same  principle.  He  says:  "There  were  in  thia 
house  three  floors,  and  the  access  to  each  was  by  separate  outer  doors ; 
I  think  therefore  that  each  was"  ''a  separate  and  distinct  dwelling- 
house  within  the  statute."  In  the  present  case,  the  access  to  the  floor 
occupied  by  the  pauper  was  not  by  a  separate  outer  door. 

Blackbubn,  J. — I  am  of  the  same  opinion.     The  test  whether  a 

Eart  of  a  house  is  to  be  deemed  a  separate  and  distinct  dwelling- 
ouse,  appears  to  be  whether  it  has  a  separate  and  distinct  outer  door; 
and  the  floor  occupied  by  the  pauper  did  not  satisfy  that  test. 

Order  of  Sessions  quashed. 


*444]  ♦LOOME,  Appellant,  v.  BAILY,  Respondent.     Nov.  28. 

Stat.  I  &  2  W.  4,  c.  S2, 8. 4,  imposes  a  penalty  apon  any  licensed  dealer  in  game  who  bnjs, 
seUs,  or  knowingly  has  in  his  possession  or  control,  any  bird  of  game  after  the  expira- 
tion often  days  from  the  respectiye  days  in  eadi  year  on  which  it  shall  become  nnlawfal 
to  kill  or  take  saeh  birds  of  game  respectirely ;  and  npon  any  person  not  licensed  to  desl 
in  game,  who  bnjrs  or  sells  any  bird  of  game  after  the  expiration  of  the  same  period,  or 
who  knowingly  has  in  his  possession  or  control  any  bird  of  game  (except  birds  of  gaB« 
kept  in  a  mew  or  breeding  place)  after  the  expiration  of  forty  days  from  Uie  respecdre 
days  on  which  the  season  for  lawfully  killing  such  birds  ends. 

Held,  that  throngfaoot  this  section  the  words  "  birds  of  game'*  indiklo  Hto  birds;  bb4 
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that  ft  liesmad  dealer  in  game  inenn  the  penally  bf  Mllmg  focii  birds  after  the  ezpiratiini 
of  the  ten  daji  speeifled  1^  the  atatnte. 

Cass  stated  by  a  Metropolitan  police  magiatrate,  under  atat  20  & 
21  Vict,  c  48. 

John  Baily,  the  respondent,  of  118,  Mount  Street,  Groevenor 
Square,  in  the  county  of  Middlesex,  was  summoned  by  the  appellant, 
for  that  he,  on  29th  March,  1860,  being  then  and  there  licensed  to 
deal  in  game,  according  to  stat.  1  &  2  W.  4,  c.  82,  s.  19,  did  then  and 
there  unlawfully  sell  certain  birds  of  game,  to  wit,  three  pheasants,  on 
the  day  last  aforesaid,  such  day  being  after  the  expiration  of  ten  days 
from  1st  February,  1860;  contrary  to  the  4tfa  section  of  the  said 
statute;  whereby  he  had  forfeited  a  sum  not  exceeding  81. 

The  witness  in  the  case  stated  that  he  called,  on  26th  March,  1860, 
at  the  shop  of  the  respondent,  who  was  then  licensed  to  deal  in  game 
under  the  19th  section  of  the  said  Act ;  and  asked  to  purchase  some 
live  pheasants ;  that  the  respondent  asked  the  witness  if  he  required 
wild  pheasants^  and,  upon  his  replying  "  yes,"  the  respondent  said  he 
should  have  to  send  to  Norfolk  fcur  them,  and  the  witness  must  call 
again  on  the  Thursday  foUovring,  29th  March.  The  witness  went  to 
the  shop  on  the  29th,  and  again  saw  the  respondent,  who  gave  him 
the  three  pheasants,  which  he  said  were  wild ;  and  ^thereupon  r^AA^ 
the  witness  paid  the  respondent  2/.  6«.,  taking  away  the  birds.  ^  ^^ 

Upon  these  facts,  the  counsel  for  the  respondent  submitted  that  the 
4th  section,  under  which  the  respondent  was  summoned,  did  not 
apply  to  live  birds  of  game,  but  had  in  view  only  birds  of  game  which 
were  dead.  He  cited  Porritt  v.  Baker,  10  Exch.  759,  ana  Woolrych 
on  the  Oame  Laws,  p.  72.  Yielding  to  the  authority  of  that  case  the 
magistrate  dismissed  the  summons. 

HdwkinSj  for  the  appellant,  in  support  of  the  summons. — The 
magistrate  was  wrong  in  dismissing  the  summons.  Sect  4  of  the 
Game  Act,  1  &  2  W.  4,  c.  82,  makes  it  an  offence  for  persons  to  buy, 
sell,  or  knowingly  have  in  their  possession,  after  the  expiration  of  the 
specified  periods,  any  bird  of  game,  whether  it  be  alive  or  dead.  Sect. 
2  defines  ''game"  as  including  *' hares,  pheasants,  partridges,"  &c.; 
nothing  being  added  as  to  whether  live  or  dead  animals  are  intended. 
Sect  8  shows  that  live  game  were  meant  to  be  included.  It  fixes  the 
days  and  seasons  during  which  game  may  not  be  killed ;  the  season, 
80  far  as  regards  pheasants,  being  between  Ist  February  and  Ist 
October.  S^t.  17  empowers  persons  who  have  taken  out  game 
certificates,  to  sell  game  to  any  plerson  licensed  to  deal  in  game,  under 
sect.  18 ;  and  by  sect.  19  any  such  last-mentioned  person  is  required 
to  take  out  a  dealer's  certificate.  Sect.  4,  which  is  here  material, 
enacts  "  That  if  any  person  licensed  to  deal  in  game  by  virtue  of  this 
Act"  "shall  buy  or  sell,  or  knowingly  have  in  his  house,  shop,  stall, 
possession,  or  control,  any  bird  of  game  after  the  expiration  of  ten 
*days  (one  inclusive  and  the  other  exclusive)  from  the  respect-  r*^^ 
ive  days  in  each  year  on  which  it  shall  become  unlawful  to  ^ 
kill  or  take  such  mrds  of  game  respectively  as  aforesaid ;  or  if  any 
person,  not  being  licensed  to  deal  m  game  by  virtue  of  this  Acr' 
"  shall  buy  or  sell  any  bird  of  game  amr  the  expiration  of  ten  days 
(one  inclusive  and  the  other  exclusive)  from  the  respective  days  in 
each  year  on  which  it  shall  become  unlawful  to  kill  or  take  such 
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I^irda  of  game  Teapediyelj  m  afofesaid,  or  sball  knowingly  bare  in 
his  house,  possession,  or  control,  any  bird  of  game  (except  birds  of 
came  kept  in  a  mew  or  breeding  plaoe)  after  the  expiration  of  forty 
days  (one  inclusive  and  the  other  exclusive)  from  the  respective  dajs  in 
eaoh  year  on  which  it  shall  become  unlawful  to  kill  or  take  such  birds 
9f  game  respectively  as  aforesaid ;  every  such  person  shall  on  coDTie- 
tion  of  any  such  oftence"  "  forfeit  and  pay  for  every  head  of  game  so 
bought  or  sold,  or  found  in  his  bonse^  shop,  possession,  or  oontrol,  such 
sum  of  money,  not  exceeding  XL,  as  to  the  convicting  justices  shall  seem 
meet,  together  with  the  costs  of  the  convictioD.**  There  is  nothing  ki 
this  enactment  to  limit  the  meaning  of  the  ea;pressi0ns  "bird  of 
game"  and  "  head  of  game"  to  dead  Inrds  of  game.  Taking  the  whole 
section  together,  it  is  clear  that  the  Leoi^ature  intended  to  guard 
against  any  interference  with  live  birds  during  the  close  or  brewing 
aeason,  no  less  than  against  their  destruction  during  that  season. 
Accordingly  the  section,  afi^r  enacting  that  no  liceniged  deider  ia 
same  may  buy,  sell,  or  knowingly  have  in  his  shop  or  possession  anj 
bird  of  game  after  the  expiration  of  ten  days  from  the  end  of  the 
shooting  season,  and  that  no  other  person  may  deal  in  game  afW  the 
*4471  ^^P^^^^^^  ^^  ^^^  Bsme  period,  ^[oes  on  to  prohibit  *all  such 

-'  other  persons  from  having  in  their  possession  any  bird  of  game 
(except  birds  of  game  kept  in  a  mew  or  breeding  place)  aftier  the 
expiration  of  forty  days  from  the  end  of  the  shooting  season.  The 
exception  just  referred  to  shows  plainly  that  the  Legislature  had  live 
birds  in  its  contemplation.  [Wightman,  J.-<-You  contend  that 
licensed  dealers  in  game  may  have  Inrds  of  game,  whether  alive  or 
dead,  in  their  possession  for  ten  days  only  after  the  close  of  the  shoot- 
ing season ;  and  that  other  persons,  afl^r  forty  days  from  that  time, 
may  have  birds  of  game  in  iheir  possession  only  if  alive  and  in  a 
mew.]  That  is  the  true  construction  of  the  section*  In  Bex  v.  Marsh, 
2  B.  &  0.  717  (E.  C.  L.  B.  vol.  9),  the  defendant  was  held  properly 
convicted,  under  stat.  5  Ann.  c.  14,  s.  2,  which  mentions  "game" 
only,  for  having  in  his  possession  a  quantity  <^  live  gama  So,  in 
Helps  V.  Glenister,  8  B.  &  C.  558  (E.  G.  L.  B.  vol.  15),  it  was  held 
that  Stat.  68  G.  3,  c.  75,  which,  in  general  language,  made  the  buying 
of  game  an  offence,  prohibited  the  buying  of  pheasants  in  all  cases: 
and  that,  therefore,  by  a  contract  for  the  sale  of  live  pheasants*  no 
property  passed  to  the  purchaser.  The  decision  in  Porritt  v.  Baker, 
10  Exch.759,  turned  upon  the  form  of  the  plea;  which  was  hdd  bad, 
as  not  necessarily  showing  a  contract  rendered  illegal  by  stat.  1  &  2 
W.  4,  c.  82.  If  that  case  is  to  be  taken  to  have  decided  that  sect  4 
of  that  Act  applies  only  to  dead  game,  it  cannot  be  supported.  If  live 
game  be  not  within  the  section^  a  dealer  in  game  might  buy  any 
number  of  live  partridges  from  poachers  on  the  81st  of  August,  and 
kill  and  sell  them  on  the  1st  of  September^  without  in  any  way  con- 
travening the  Act. 
*4481       ^^'^^^  contri  (called  upon  by  the  Court). — ^The  case^  no 

^  doubts  iaJls  wkhin  the  literal  words  of  the  statute*  taken  in 
their  most  general  acceptation ;  but  the  justice  of  the  case  reqaires 
that  they  should  receive  a  limited  meaning^  anrl  be  taken  to  refer  to 
dead  game  only.  Several  oaees^  decided  under  em'lier  statutes  in  pari 
m^Xm&f  show  now  suah  Aeto  ought  to  be  ooaatruAd.    Thua  in  Simp- 
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son  V.  UnwiD,  8  B.  ft  Ad.  184  (E.  C.  L.  B.  vol.  28),  it  was  held  tbat  a 
person  who  had  in  his  possession,  on  the  9th  of  FebrnarVy  partridges 
and  a  pheasant  killed  before  the  Ist,  was  not  guilty  of  any  offence 
against  stat  2  G.  8,  c.  19,  ss.  1  and  4,  which  imposed  a  penalty  on 
any  person  who  should,  after  the  Ist  of  that  month,  kill  or  have  in  his 
possession  such  game.  So  again,  in  Bridger  v,  Bichardson,  2  M.  ft  S. 
568,  it  was  held  that  stat  8  Jao.  1,  c.  12,  which  prohibited  persons 
from  willingly  taking,  'desttx>ying,  6f  spoiling  any  spawn  of  fish, 
meant  thereby  a  taking  for  destruction,  and  not  a  taking  for  the 
purpose  of  removing  the  spawn  to  beds,  for  farther  growth  and 
matarity,  to  make  it  marketable.  So,  in  the  Act  now  in  question, 
"take"  must  mean  *'take  for  the  purpose  of  destroying,"  and  does  not 
apply  to  a  taking  for  purposes  or  breeding.  [Blaokbcbn,  J.-^ 
Throughout  the  section  tne  words  "  kill  or  take"  occur  together.  If 
''take"  has  the  meaning  for  which  you  contend,  "kill"  would  have 
been  sufficient  to  include  it.]  A  poacher  might  take  birds  alive  and 
hand  them  over  to  a  dealer  to  be  killed.  [Wightman,  J. — I  doubt 
whether  the  Legislature  intended  to  provide  for  the  case  of  a  taking 
of  game  by  hand.]  Porritt  t?.  Bakeir  is  in  the  respondent's  favour. 
[Blackburn,  J. — That  case  does  not  go  far  enough  for  your  purpose.] 
*(CocEBUBN,  0.  J.,  was  absent.}  •  [*M9 

WiOHTMAN,  J. — ^I  entertain  no  doubt  whatever  but  that  the  ^ 
words  "  birds  of  game"  in  stat.  1  ft  2  W.  4,  c.  82,  s.  4,  include  live 
birds.  The  words  must  have  the  same  meaning  throughout  the  sec- 
tion, and  the  referttnoe  in  its  second  clause  to  *'  birds  of  game  kept  in 
a  mew  or  breeding  place"  shows  plainly  that  the  Legislature  had  live 
birds  in  view.  I  do  not  see  that  rorritt  v.  Baker  touches  the  present 
case. 
Hill,  J.,  and  Blaokbubn,  J.,  concurred. 

Case  sent  back  to  the  magistrate  for  rehearing. 
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The  Judges  who  usaally  sat  in  Banc  in  this  Term  were  :^ 

Cbohfton,  J. 


COCKBUBN,  C.  J. 
WlOHTHAK,  J. 


Hill,  J. 


The  QUEEN,  on  the  Prosecution  of  the  The  EASTERN  COTTS- 
TIES  Railway  Company,  Appellants,  v.  The  Overseers  of  the 
Poor  of  the  Parish  of  FLETTON,  Respondents.    Jan.  12. 

AppellMits,  a  railway  Company,  being  the  sole  proprietors  and  occnpiert  of  a  nilwij 
•tation  on  their  line,  in  1848  entered  into  an  agreement  with  another  railway  Company, 
by  which  the  latter  were,  for  a  certain  annnal  payment,  to  have  for  999  years  the  joiat 
use  of  die  station  for  their  traffic,  appellants  continaing  to  be  occupiers  of  the  statkm,  nb- 
Ject  to  soch  nse.  In  1859,  the  annnal  ralae  of  the  station  baring  then  from  Tsriois 
causes  fallen  rery  much  below  the  som  paid  annually  to  appellants,  nnder  this  agieemat* 
by  the  other  Company,  appellants  were  assessed  to  a  poor-rate  in  respect  of  the  ststkn. 
on  the  full  sum  so  psid  to  them. 

In  a  case  stated  for  this  Court,  on  an  appeal  by  appellants  to  Sessions  against  this  nt^i 
on  the  ground  that  the  rateable  y^ne  of  the  station  was  not  the  rent  actuidly  paid  bnt  the 
rent  which  could  be  actually  obtained  for  it  from  a  hypothetical  tenant  from  year  to  retr, 
it  was  stated  as  an  admitted  fact  that  appellants  were  the  persons  rateable  in  respect  of  ii« 
whole  occupation  of  the  station.  Held,  that  appellants  were  properly  rated  on  the  fiU 
amount  pud  by  the  other  Company  ;  appellants  being  sole  occupiers  of  the  station,  wb- 
ject  to  an  easement  by  the  other  Company,  and  the  payment  being  a  profit  arising  oat  of 
appeUants'  occupation. 

At  the  Huntingdonshire  Qnarter  Sessions  held  Jn  January,  1880, 

Uway  Company 
in  that  ooant/, 


*4511  ^^  ^^  appeal  bj  The  Eastern  ^Counties  Railway  Company 
-'  against  a  poor-rate  for  the  parish  of  Fletton, : 
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made  on  17th  August,  1869,  in  and  by  which  the  Company  were 
rated  and  assessed  m  respect  of  certain  lands  and  premises  in  Fletton, 
whereof  they  were  described  as  owners  and  occupiers,  on  a  rateable 
Talue  of  18892.  16s, ;  the  Sessions  amended  the  rate  by  reducing  the 
said  rateable  value  to  the  sura  of  6352.,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 

The  rate  was  duly  appealed  against  by  The  Eastern  Counties  Bail* 
way  Company,  on  the  ground  that  they  were  overrated  therein,  and 
that  certain  other  persons  to  whom  notices  of  appeal  were  also  given 
were  underrated  therein.  The  rate  was  not  appealed  against  on  the 
ground  that  any  persons  were  omitted  from  the  rate  who  ought  to 
have  been  included  therein  and  rated  thereby ;  and  the  only  grounds 
of  appeal  material  to  this  case  were  the  following  namely :  Secondly. 
That  the  said  rate  or  assessment,  as  against  and  as  regards  the  said 
Company,  is  bad  and  of  no  force  or  validity,  inasmuch  as  it  was  not, 
nor  is  it,  so  fiar  as  the  same  relates  to  the  said  Company  and  their 
assessment  therein,  made  upon  an  estimate  of  the  net  annual  value  of 
the  railway  lands,  station,  tenements,  hereditaments  and  premises, 
occupied  by  the  said  Company  in  the  said  parish  of  Fletton,  and  in 
respect  of  which  they  are  rated  and  assessed  in  the  said  rate  or  assess- 
ment (that  is  to  say),  upon  an  estimate  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  *year,  free  r^^M 
of  all  the  usual  tenant's  rates  and  taxes,  and  tithe  commutation  ^ 
rent  charge  (if  any),  and  deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses  (if  any) 
necessary  to  maintain  them  in  a  state  to  command  such  rent,  accord-^ 
ing  to  the  provisions  of  the  statute  in  that  case  made  and  provided : 
but  the  said  rate  or  assessment,  so  far  as  the  same  relates  to  the  said 
Company  and  their  assessment  therein,  was  and  is  made  upon  an  esti* 
mate  of  more  than  the  net  annual  value  of  the  said  railway  lands, 
station,  tenements,  hereditaments  and  premises,  occupied  by  the  said 
Company  in  the  said  parish  of  Fletton.  Thirdly.  That  the  said 
Eastern  Counties  Railway  Company  are,  in  and  by  the  said  rate  and 
assessment,  overrated  and  over  assessed  in  respect  of  the  property 
and  premises  occupied  by  them  in  the  said  parish  of  Fletton,  in  respect 
of  which  they  are  rated  and  assessed  in  the  said  rate  or  assessment; 
and  are  rated  and  ass^sed  in  the  same  rate  or  assessment  at  and  upon 
a  greater  sum  and  sums  than  they  ought  to  have  been,  or  to  be,  rated 
or  assessed  at  or  upon  in  the  said  rate  or  assessment. 

At  the  trial,  the  contest  was  confined  to  the  assessment  of  the  prop- 
erty hereinafter  called  "  The  Station,"  and  named  in  the  rate  '*  East- 
tern  Counties  Railway  Station,  &c."  The  station  consists  of  between 
twenty  and  thirty  acres  of  land  in  the  parish  of  Fletton,  of  which  the 
appellants  were  and  are  the  owners.  It  is  bounded  on  one  side  by 
the  navigable  river  None,  and  comprises  station  buildings,  platforms, 
sheds,  sidiuffs  and  all  other  descriptions  of  accommodation  proper  to 
railway  stations,  and  for  the  most  part  expressly  named  *in  the  r  4,^53 
ntte.(a)    The  appellants  were  and  are  in  occupation  of  a  great  ^ 

(a)  The  deicriptioii  of  the  property  in  the  nUe  wts  ts  foHowi :  '*  The  Peterborough 
nilway  stalion,  platform,  ihedB,  machinef ,  wharf,  tidings,  electric  telegraph  office  and 
▼iret,  main  line  of  railway,  thirty  ehiaint  in  length,  catde  pent,  workshops,  roads,  garden 
Uid,  and  fifleen  homes  and  cottages  oecnpied  by  the  Company's  semmts  ftc." 
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ptit  of  it,  and  for  the  purpoees  of  tiiii  case  are  to  be  deemed  to  be  the 
persons  rateable  in  respect  of  tbe  wbole  ooeixpatioa. 

Prior  to  tbe  month  o{  April,  1848,  and  up  to  and  tt  the  time  of  the 
making  of  the  agreement  next  hereinafter  mentioned,  there  existed 
great  competition  between  the  appellants  and  The  London  and  North- 
Western  Railway  Company,  for  the  traffic  in  goods  and  pass^igen 
between  Peterborongh  ana  London,  and  between  Peterboroogh  and 
places  to  the  north  and  east  of  Peterbopoagh.  The  London  and 
North- Western  Railway  Company  at  that  time  nsed  a  portion  of  the 
station  in  quesUon,  in  part  exdusifiely,  and  in  part  jointly  with  the 
appellants. 

On  15th  April,  1848,  the  appellants  and  the  London  and  North* 
Western  Railway  Company  entered  into  an  agreement  by  deed,  be> 
tween  the  appellants  of  the  first  part,  and  the  London  and  North* 
Western  Railway  Company  of  the  second  part.  This  deed  recited  that 
the  two  companies  had  oonstrnoted  and  opened  for  traffic  railways  to 
Peterborongh,  in  continuation  of  their  respectiye  lines  from  London; 
that  the  station  at  Peterborongh,  ased  in  common  by  them,  had  been 
erected  at  tbe  sole  expense  of  the  appellants,  and  a  portion  of  tbe  line 
leading  to  such  station,  about  (aVohains  in  length,  over  which  the 
traffic  of  the  London  and  North- Western  Company  to  and  from 
^AKAi  Peterborough  was  carried,  was  the  *soIe  property  of  the  appeU 
^  lants;  that  snob  last-mentioned  portion  of  line,  and  the  said 
station,  had  for  some  time  past  been  usea  by  The  London  and  North* 
Western  Railway  Company,  and  arrangements  had  also  been  made 
between  the  two  Companies  for  the  future  conduct  of  the  Peterborough 
traffic  with  the  Metropolis,  in  order  to  insure  every  proper  accommo- 
dation to  the  public;  and,  that  the  Companies  had,  in  reference  to 
all  such  arrangements,  agreed  to  enter  into  the  terms  and  stipulations 
thereinafter  contained.  It  then  witnessed  ''That,  in  consideration 
of  the  premises,  the  said  two  Companies  do  mutually  covenant  and 
agree  with  each  other  as  follows  (that  is  to  say) : 

First.  That  the  said  Company  of  the  second  part  shall,  paying  tbe 
rents  and  performing  the  conditions  of  this  agreement,  be  entiUed  to 
use  the  said  station  and  portion  of  line  aforesaid,  jointly  with  the  said 
Eastern  Counties  Railway,  for  the  term  of  999  years,  for  which  term 
of  years  this  agreement  shiall  snbsist  and  oontinne,  and  be  in  full  fi>ree 
and  effi^ct,  and  binding  upon  both  the  said  Companies  in  respect  of  all 
the  terms  and  stipulations  thereof. 

Second.  That  the  said  Company  of  the  second  part  shall,  for  the 
said  portion  of  line  and  station,  pay  annually,  by  half-yearly  pay* 
ments  on  the  1st  July  and  1st  January,  the  following  rent  and  ex- 
penses (that  is  to  say),  first,  Such  sum  annually  as  shall  be  equal  to 
one  mile's  gross  earnings,  after  deductiug  forty  per  cent,  thereof  to 
cover  all  expenses  for  each  year,  upon  that  portion  of  the  London  and 
North- Western  Railway  which  lies  between  the  Peterborough  and 
Sibson  Stations :  second,  Such  sum  annually  as  shall  be  eaual  to  five 
*4o61  ^^  ^^^'  ^^  Ai^nuns  upon  the  costs  of  the  land  ana  buildings 
-1  *to  be  occupied  exdnsively  by  the  said  Company  of  the  second 
part :  third,  Such  sum  annually  as  shall  be  equal  to  seven  per  cent 
per  annum  upon  one-half  of  tbe  outlay  of  the  station  and  buildingp 

(o)  8ie. 
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joiailj  iiaed  by  tbe  said  two  GoEripftiiies,  with  the  exception  of  laod, 
aad  as  shall  be  eqaal  to  five  per  cent  upon  the  land  occupied  by  such 
j<Miitly»aaed  station  and  boildings :  fourth,  One  moiety  of  the  expenses 
of  tbe  naanageoieiit  and  condnct  of  the  said  joint  station :  fifth.  That 
tbe  said  Company  of  the  second  part  shall  keep  in  repair,  at  their 
own  expense,  so  much  of  tbe  said  Nation  and  buildings  as  they  shall 
exclusively  occupy  as  aforesaid,  and  shall  repay  the  said  Company  of 
tbe  first  part  all  the  outlay  tbey  have  made  upon  internal  fittings : 
sixth.  That  the  said  Company  of  the  first  part  shall  keep  in  repair,  at 
their  own  expense,  the  station  and  buildings  to  be  jointly  used,  and 
shall  manage  and  conduct  the  affiiirs  and  business  of  the  said  joint 
station,  and  shall  deliver  an  account^  half  yearly,  to  the  said  Company 
of  the  second  part  of  the  expenses  of  such  management ;  and  that  the 
said  Company  of  the  first  part  shall  provide  3ie  same  amount  of 
acoomraooation,  in  all  resorts,  for  the  said  Company  of  the  second 
part,  as  for  themselves,  ana  aot  with  impartiality  in  the  management 
of  the  said  station :  seventh,  That  tbe  receipts  for  the  through  pas- 
senger  and  goods  and  cattle  traffic  between  Peterborough  and  London, 
wh^er  passing  over  tbe  Eastern  Counties  or  the  London  and  North- 
western Bailway,  shall  be  equally  divided  each  half-year  between 
the  two  Companies,  and  separate  accounts  shall  be  kept  of  such  pas* 
senger  traffic,  and  of  such  goods  and  cattle  traffic ;  and  that  there 
shall  be  allowed  to  the  Company  who  shall  carry  the  larger  proportion 
of  passenger  traffic,  a  sum  equal  to  ten  *per  cent  upon  the  r^AKa 
excess  of  the  passenger  traffic  of  tbe  one  Company  over  the  '- 
like  traffic  of  tbe  other  Company;  and  to  the  Company  who  shall 
carry  the  larger  proportion  of  goods  and  cattle  traffic,  a  sum  equal 
to  twenty  per  cent  upon  the  excess  of  the  goods  and  cattle  traffic  of  the 
one  Company  over  the  like  traffic  of  the  other  Company ;  the  amount 
of  such  goods  and  cattle  traffic  in  the  case  of  eacn  Company  being 
made  up  and  calculated  exclosive  of  all  oharges  for  collection,  cart* 
age*  and  delivery." 

(The  remainder  of  the  deed  is  not  material.) 

The  station  at  Peterborough,  used  in  common  by  the  said  two  Com- 
panies, as  mentioned  in  the  said  agreement,  is  ^  The  Station**  named 
m  the  rate ;  and  ever  since  the  execution  of  the  said  agreement  the 
same  has  been,  and  still  is,  in  force  and  effiwt,  and  the  occupation  of 
tbe  station  has  been  in  fact  under  and  in  conformity  with  the  said 
agreement ;  and,  leaving  out  of  consideratioB  tbe  sum  receivable  by 
the  appellants  in  respect  of  tbe  portion  of  the  line  described  in  the 
recital  of  tbe  said  indenture  as  *'  a  portion  of  the  line  leading  to 
such  station,"  on  which,  for  the  purposes  of  this  case,  nothine  turns, 
tbe  sum  annually  receivable  by  the  appellants  from  the  London  and 
North* Western  Bailwav  Company,  under  the  said  agreement,  and 
charged  in  their  published  accounts  to  their  credit  as  so  receivable 
(and  which,  in  fact,  has  been  in  part  received,  and  no  reason  has  been 
assigned  in  tbe  said  accounts,  or  was  alleged  at  the  trial,  why  tbe 
remainder  should  not  be  received,  except  that  at  the  trial  it  was  sworn 
that  tbe  London  and  North- Western  Railway  Company  had  refused  to 
pay  the  same),  has  annually  amounted  and  still  amounts,  after  deduct- 
mg  the  expenses  of  the  management  and  conduct  of  the  *said  r*x57 
joiat  station,  to  60MI  6$.  IdL;  that  is  to  say,  to  1785L  10#.,  ^ 
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being  a  Biim  equal  to  61.  per  cent,  per  annimi  upon  the  cost  of  tbe 
Land  and  bnildings  exclusively  occupied  by  the  London  and  North- 
Western  Railway  Company,  and  to  8S482.  I85.  IcL,  being  a  sum  equal 
to  72.  per  cent,  per  annum  upon  one  half  of  the  outlay  of  the  station 
and  buildings  jointly  used  oy  the  said  two  Companies,  and  62.  per 
cent,  per  annum  upon  the  land  occupied  by  such  jointly-used  station 
and  buildings. 

For  the  purposes  of  the  case  the  following  statement  was  to  be 
taken  as  true. 

Up  to  the  year  1860,  a  very  large  traiRc,  both  in  passengers  and 
gooos,  from  Peterborough  and  the  North-Eastern  and  Midland  Coun- 
ties, was  carried  to  London  by  the  Eastern  Counties  Railway ;  with  a 
view  to  which  traffic  the  station  was  laid  out  and  erected  by  the  appel- 
lants. The  traffic  from  these  districts  was  brought  on  to  the  Eastern 
Counties  Railway  at  Peterborough,  by  the  Great  Northern  Railway 
(which  did  not  then  extend  towards  London  further  than  Peterbo- 
rough) ;  by  the  Peterborough  and  Syston  branch  of  the  Midland  Rail- 
way;  and  by  the  London  and  North- Western  Railway.  In  the  year 
1860,  the  Great  Northern  Railway  was  opened  from  Peterborough  to 
London,  by  a  route  which  was  shorter  than  that  of  the  Eastern  Coun- 
ties Railway  by  twenty-six  miles.  Immediately  upon  the  opening  of 
the  Great  Northern  Railway,  all  the  passenger  traffic  and  a  large  por- 
tion of  the  goods  traffic  between  Peterborough  and  London  was 
diverted  from  the  Eastern  Counties  Railway  to  the  Great  Northern 
Railway.  Goods,  however,  were  still  brought  on  to  the  Eastern 
Counties  Line  at  Peterborough,  by  the  Midland  Railway  Company, 

*4581  ^^^^'  ^^^  7^^  1867,  when,  bv  the  opening  of  *the  Leicester 
-I  and  Hitchin  Railway,  the  Midland  Railway  Company  obtained 
an  independent  route  to  London,  and  accordingly  ceased  to  send  goods 
from  Peterborough  to  London  by  the  Eastern  Counties  Railway.  In 
1868,  the  Welwyn  and  Hertford  branch  line  was  opened,  by  which 
the  traffic  at  Peterborough  was  still  further  diminished ;  and  since 
that  year  (with  the  exception  of  coals  as  hereinafter  mentioned),  the 
traffic  at  Peterborough  of  all  kinds,  so  far  as  the  appellants  are  con- 
cerned, has  been  entirely  confined  to  the  short  local  traffic.  For  the 
purpose  of  such  traffic,  an  ordinary  road  side  station  would  be  suffi- 
cient ;  and,  in  consequence  of  this  diminution  in  the  traffic,  a  large 
repairing  shop  and  other  buildings  at  the  station  in  question  haye 
b€^n  taken  down,  and  others  have  been  allowed  to  fall  into  decay. 
The  Great  Northern  Railway  Company  have  an  entirely  separate  sta- 
tion at  Peterborough,  for  the  purposes  of  their  own  traffic.  Between 
Peterborough  and  Ely,  to  which  branch  the  station  in  question 
belongs,  the  traffic  is  so  small  that  the  branch  is  worked  at  a  loss  by 
tbe  appellant&  There  is  a  considerable  coal  traffic  belonging  to  the 
appellants,  passing  through  the  station.  There  is  no  depot  of  coals 
tnere^  but  the  sidings  are  made  use  of  for  the  purpose  of  shunting 
the  trains,  and  additional  sidings  have  from  time  to  time  been  laid  down 
for  this  purpose.  There  is  a  great  competition  between  the  railway 
Companies  for  this  coal  traffic,  and  the  rates  are  low,  and  this  branch  of 
tbe  traffic  only  becomes  profitable  when  the  coals  are  carried  in  large 
quantities  and  for  long  distances.  The  buildings  comprised  in  the 
Btation  are  now  used  in  numy  cases  for  purposes  entirely  different  and 
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inferior  to  that  for  which  Hm  were  originally  erected,  the  officM 
intended  for  passenger  traffic  *Ddng  used  for  store  rooms  and  r^^sA 
other  similar  purposes.    To  an  ordinary  tenant,  for  any  other  ^ 
purpose  than  that  of  a  railway,  the  station  would  be  of  no  annual 
value,  if  he  were  bound  to  maintain  the  buildings  in  a  state  of  repair. 

At  the  trial  of  the  appeal,  the  annual  rateable  value  of  the  station, 
as  used  for  the  purposes  of  a  station  and  for  the  purposes  to  which  it 
was  in  fact  applied,  after  making  all  deductions,  was  estimated  by  the 
witnesses  called  by  the  appellants  at  sums  not  exceeding  6852.,  but 
those  witnesses  in  ascertainmg  the  said  annual  rateable  value  did  not 
take  into  account  the  said  annual  sum  receivable  by  the  appellants 
from  the  North- Western  Bail  way  Company  under  the  said  agieement, 
or  any  part  thereof. 

It  was  contended  for  the  appellants  that  the  said  annual  sum  had 
been  agreed  upon,  in  1848,  under  a  different  state  of  circumstances^ 
for  the  objects  mentioned  in  the  agreement ;  and  ought  not  to  be  taken 
into  account  in  ascertaining  the  annual  rateable  value  of  the  station, 
or  the  sum  at  which  it  would  now  let  to  a  tenant  from  year  to  year. 
And  that  the  appellants  were  not,  and  are  not,  by  law,  liable  to  be 
assessed  to  the  rate  in  respect  of  or  upon  that  sum  or  any  part  of  it. 

The  respondents  contended  that  the  hypothetical  tenant  from  year 
to  year  contemplated  by  stat.  6  &  7  W.  4,  c.  96,  must  be  supposed  to 
be  placed  in  the  same  position  as  the  appellants  in  respect  of  the  pay- 
ment made  under  the  agreement^  such  payment  arising  necessarily  out 
of  the  occupation.  That  if  the  tenant  would  be  entitled  to  the  pay- 
ment, it  would  enhance  the  amount  of  the  rent  which  as  tenant  from 
year  to  year  he  would  be  willing  to  offer  for  the  station ;  and  that, 
therefore,  the  'appellants  were  bv  law  liable  to  be  assessed  to  r^AaQ 
the  rate  in  respect  of  or  upon  such  payment  *- 

The  Sessions  were  of  opinion  that  the  annual  rateable  value  of  the 
station,  not  estimating  the  payment  from  the  North- Western  Railway 
C!ompany,  was  685/.,  and  they  ordered  the  rate  to  be  amended  by  sub- 
stituting in  it  the  sum  of  6852.  for  the  sum  of  18892. 158. 

The  question  for  the  Court  was  whether  the  sum  of  money  payable 
to  the  appellants,  under  the  agreement  of  1848,  by  the  Lonaon  and 
North- Western  Railway  Company,  ought  to  form  part  of  the  rateable 
value  of  the  station. 

If  the  Court  should  answer  the  question  in  the  negative,  the  order 
of  Sessions  was  to  be  confirmed,  and  the  rate  to  stand  amended ;  if  in 
the  affirmative,  the  order  of  Sessions  was  to  be  quashed,  as  to  the  sub- 
stitution therein  of  6851  for  18892. 15«.,  and  the  said  sum  of  18892 
155.  was  to  remain  in  the  rate. 

Bovill  and  Marlcby,  for  the  appellants.(a) — The  Sessions  were  right 
in  not  taking  into  account  the  payments  made  to  the  appellants  under 
the  agreement  of  April,  1848,  as  enhancing  the  rateable  value  of  the 
appellants'  station.  The  appellants  ought  to  be  rated  on  the  present 
rateable  value  of  the  station ;  and  the  criterion  of  that  value  is  not 
the  amount  which  the  appellants  now  receive,  under  the  agreement, 
from  The  London  and  North- Western  &dlway  Company,  for  its  use^ 
but  the  rent  which  they  could  now  obtain  for  it  from  a  tenant  from 
year  to  year ;  which  rent  would  &11  greatly  short  of  the  sum  now  in 

(a)  Siklardsy,  Kortmber  lOlh,  ISSO 
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Act  ann^wlly  paid  to  tke  mppeilanta  AUthangli  tfaat  payment  is  soMe 
4^«  ^  eTideoce  of  tlie  rent  it  *whidi  the  itetion  mtg^t  reasonably  be 
^^  ^  expected  to  let  to  a  tenant  from  year  to  vear^  it  is  not  the 
pfoper  criterion  of  the  ratable  valoe,  which  depeacls  apon  the  preee^ 
annual  valne  of  the  station :  South-Eafitem  Bail  way  Ooinpany  v.  OYe^ 
seers  of  Dorking,  8  E.  &  B.  491  <E.  G.  L.  B.  vol.  77) ;  Begina  v.  East- 
em  Counties  &iilway  Company,  28  L.  J.  N.  S.  M.  C  96,  note  (18)l 
And  the  circumstances  stated  in  the  present  case  show  that  no  saoh  a 
rent  would  now  be  obtainable.  The  appellants,  though  ocoupieia  of 
^e  tuted  property,  receive  the  payment  under  the  agreement,  not  as 
oecQpiera  but  as  proprietors ;  the  payment,  that  is  to  say,  is  not  received 
in  respect  of  their  occupation  at  alL  Were  they  to  go  out  of  oocupa* 
tion  of  the  whole  of  the  station  to-morrow,  they  would  still  be  entitled 
to  the  payment^  which  is  analogous  to  a  penlonal  annuity.  In  New- 
market Railway  Company  v.  St.  Andrew^s  the  Less,  Cambridge,  8  B. 
k  B.  94  (E.  C.  L.  B.  vol.  77),  the  majority  of  this  Court  held  that  a 
payment  to  one  railway  Ooinpany  by  another,  under  agreement,  of 
such  a  sum,  if  any,  as  may  be  necessary  to  make  up  a  certain  divi* 
dead  on  the  cost  of  the  line,  in  consideration  of  the  making  of  a  pait 
of  it,  and  of  working  it  for  the  benefit  of  the  latter  Company,  is  not 
a  profit  arising  out  of  the  oocu{>ation  of  the  railway,  and  is  not  to  be 
taken  into  account  in  assessing  its  rateable  value.  (Blaccbubk,  J.-^ 
In  tiiat  case  Lord  Campbell,  C.  J.,  differed  from  Coleridge  and  Erie, 
Js.,  and  thought  that  the  sum  paid  under  the  guarantee  was  received 
by  the  Newmarket  Company  in  respect  of  their  occupation  of  their 
railway,  and  was  part  of  the  profits  of  that  occupation.]  In  Bex  «• 
Bedworth,  8  East  887,  it  was  held  that  where  a  coal-mine,  becoming 
*4d21  ^^pi'^Q^^i^^*  *ceases  to  be  worked,  the  lessee  is  no  longer 
^  liable  to  be  rated  for  it  to  the  relief  of  the  poor,  although  h$ 
be  still  bound  by  his  covenant  to  pay  the  rent  reserved  to  his  land- 
lord. In  the  present  case  the  liability  of  The  London  and  Noiih«> 
Western  Railway  Company,  under  their  covenant^  to  pay  the  appd* 
lants  the  sum  stipulated  m  the  agreement,  is  as  independent  of  tbs 
occupation  of  the  station^  as  if  the  station  had  altogeth^  oeased  to  be 
occupied. 

JTeane,  Metcalfe^  and  Dou&kn  Brown,  oontriL«-*By  the  agreement^  thi 
annual  payment  is  secured  to  the  appellants  for  999  years ;  for  the 
whole  of  which  time  they  are  thus  protected  against  anv  depredation 
in  the  annual  value  to  them  of  the  station.  It  is  not^  therefore^  opea 
to  them  to  say  that  circumstances  have  altered  that  value  since  the 
agreement  was  entered  inta  [BlackbubK,  J.— *It  is  possible  for  the 
two  Companies  at  any  time  to  agree  that  the  payment  shall  cease.] 
Decided  cases,  as  was  said  by  the  Court  in  giving  judgment  in  Bet  v. 
The  Proprietors  of  the  Liverpool  BSxchangei  1  A.  ft  £.  466,  47^ 
''establish  the  principle,  that  tne  advantages  attendant  upon  a  build* 
ing,  either  in  respect  of  its  situation  or  the  mode  of  its  ocoupatiott» 
are  to  be  taken  into  the  account  in  estimating  its  rateable  annual 
value,  wherever  those  advantaguBs  would  enable  the  owner  of  the 
building  to  let  it  at  a  higher  rate  than  it  would  otherwise  fetch.'* 
Taking  that  as  the  test,  the  appellants,  were  they  now  to  let  the  whola 
of  the  station  to  a  tenant  from  year  to  year,  would  obtain  from  him  a 
higher  rent  than  it  would  otherwise  fetohi  by  reason  of  the  payment 


S  BLLI8  *  BLLIS.    Q;  B.  4C2 

■  III  .   .  ■  I  . — I  ■      ...  »  I    ■  ■ 

whicb  the  Londoo  and  North* Westera  Oonapeny  is  bound  to  make 
annually  in  respect  of  it,  *[Blackbu]in,  J. — ^You  assame  that  r*^^ 
a  tenant  from  year  to  year  would  be  entitled  to  receive  that  ^ 
payment.]  At  all  events,  %he  payment  is  part  of  the  profits  of  the 
appellants*  occupation  of  the  station.  The  judgment  of  Lord  Camp* 
bell,  C.  J^  in  Newmarket  Railway  Company  r.  St.  Andrew's  the  Lesa^ 
Cambridge,  3  £.  &  B.  94,  is  directly  in  favour  of  the  respondents; 
and  the  law  laid  down  by  him  was  not  questioned  by  the  other  Judges^ 
who  differed  from  him  only  as  to  the  construction  to  be  put  upon  the 
agreement  which  was  in  question.  In  Allison  v.  Overseers  of  Monk* 
wearmouth  Shore,  4  E.  &  B.  IS,  it  was  held  that  the  occupier  of  a 
breweij  under  a  lease,  by  which  the  custom  of  several  public-houses^ 
belonging  to  the  owner  c^  the  brewwy,  was  secured  to  him»  he  paying 
an  annual  sum  in  respect  of  this  advantage^  which  enhanced  the  value 
of  the  brewery  to  him,  was  properly  rated  on  the  enhanced  value^  it 
being  an  advantage  connected  with  the  occupation,  which  would  be 
taken  into  calculation  by  a  tenant  in  estimating  the  annual  rent. 

Cur.  adv.  vulL 
CocKBUBK,  C.  J.,  now  delivered  thejuc^ment  of  the  Court.(a) 
This  was  a  case  stated  for  the  opinion  of  the  Court,  by  the  Court  of 
Quarter  Sessions  for  the  county  or  Huntingdon,  on  an  appeal  by  The 
Eastern  Counties  Railway  Company  against  a  rate  made  on  them  in 
respect  of  their  railway  station  at  Peterborough.  Tlie  facts,  so  far  as 
they  are  material,  are  shortly  as  follows.  The  Eastern  Counties 
BaUway  Company,  being  the  sole  prc^rietors  of  the  station  in  ques* 
tion,  in  the  year  1848  ^entered  into  an  agreement  with  The  r*^^ 
London  and  North- Western  Bailway  Company,  to  endure  for  *- 
the  term  of  999  years,  whereby  the  latter  Company  were  to  have  the 
joint  use  of  the  station  for  their  traffic ;  they,  on  the  other  hand,  bind- 
ing themselves  to  pay  for  such  use  of  the  station  according  to  certain 
terms  ^stipulated  m  the  agreement.  The  direct  Northern  Bailway 
having  since  been  opened,  a  considerable  porticHOi  of  the  traffic  of  the 
North-Western  Line  has  in  consequence  been  abstracted,  and  the 
station  has  become  worth  much  less  to  The  London  and  North  West- 
ern Company;  and  there  is  no  doubt  that,  if  the  matter  were  res 
integra,  if  the  present  London  and  North- Western  Company,  or  any 
other  Company  w<»rking  their  line,  unfettered  b^  the  existing  agree- 
ment, proposed  to  take  from  The  Eastern  Counties  Bailway  the  use 
of  the  station  at  a  yearly  rent,  such  rent  would  barely  amount  to  a 
third  part  of  the  sum  actually  paid.  The  parish  of  Fletton,  in  which 
the  station  in  question  is  sitt»te^  having  assessed  The  Eastern  Counties 
Bailway  in  the  larger  sum,  the  Company  appealed  against  the  rate  on 
the  ground  that,  according  to  the  Parochial  Assessment  Act,  the 
rateable  value  is  not  the  rent  actually  paid  by  the  occupier,  but  that 
which  it  may  be  presumed  that  an  incoming  tenant  from  year  to  year 
would  give  lor  the  subject-matter  of  the  occupation.  Adopting  this 
view,  the  Court  of  Quarter  Sessions  ordered  the  rate  to  be  amended, 
by  reducing  the  rateable  value  on  whiob  the  Company  had  been 
assessed  from  the  sum  of  1889/.  16f.  to  S852.  We  are  of  opinion  that 
this  decision  waa  erroneou3»  and  that  the  original  assessment  was 
right.    The  fallacy  of  the  argument  in  favour  of  the  appellants  con- 

(a>  Coekhniih  €L  J.»  and  Biackban*  J. 
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fli&ta  in  looking  at  The  London  and  North-Western  Company  as 
^Aorn  the  occupiers,  and  in  considering  what  a  ^tenant  from  jeur  to 

•I  year,  coming  in  in  their  place,  would  pay  as  rent  for  the  use 
of  the  station.  But  The  London  and  North- Western  Company 
are  not  occupiers  of  the  station  at  all;  they  have  only  an  enjoy- 
ment by  way  of  user ;  in  other  words,  an  easement.  The  occupien 
are  The  Eastern  Counties  Company,  subject  to  the  easement  of  the 
other  Company;  and  the  true  question  is,  what  would  a  tenant^ 
coming  into  the  place  of  The  Eastern  Counties  Company,  give  for 
such  occupation?  Now,  it  is  plain  that  a  tenant  coming  into  their 
place,  in  considering  what  rent  he  would  give  after  the  necessary 
deductions,  would  take  into  account,  as  increasing  the  value  of  the 
premises,  the  amount  to  be  annually  paid  by  The  London  and  North- 
western Railway  Company  for  their  use  of  the  station.  It  is  true 
The  Eastern  Counties  Company,  if  they  were  to  let  the  station,  though 
they  could,  of  course,  only  let  it  subject  to  the  right  of  The  Loadon 
and  North-Westem  Company  to  use  it,  mighty  taking  a  lower  rent 
from  their  immediate  lesfwe,  reserve  to  themselves  the  receipt  of  the 
amount  annually  payable  by  The  London  and  Nortb-Western  Com- 
pany. Whether  under  such  circumstances,  they  would  or  would  not 
still  remain  liable  as  occupiers,  quoad  a  moiety  of  the  line.  The 
London  and  North-Western  Company  having  onl^  an  easement 
therein,  it  is  unnecessary  to  decide.  It  is  sufficient,  in  our  opinion, 
for  the  present  purpose,  to  say  that,  rebus  sic  stantibus,  they  are  assess- 
able to  the  full  amount  of  what  they  receive.  The  true  principle, 
according  to  which  the  value  of  the  occupation  to  the  hypothetical 
tenant  contemplated  by  the  Parochial  Assessment  Act  is  to  be  esti- 
mated, is,  to  assume  the  continuance  of  those  circumstances  which 
constitute  the  value  to  the  existing  occupier,  unless  it  be  made  to 
^^4661  ^PP^^  ^^^^  those  circumstances  are  about  *to  undergo  a  change. 

•'  But  there  is  nothing  in  the  present  case  to  lead  to  the  supposi- 
tion that  The  Eastern  Counties  Company  will  either  forego  their  right 
under  a  very  advantageous  agreement,  which  is  to  bind  the  London 
and  North-Western  Company  to  a  very  remote  future,  or  that  The 
Eastern  Counties  Company  will  either  let  the  station  to  any  other 
occupier,  or,  if  they  do,  will  place  such  occupier,  relatively  to  the 
other  Company,  in  a  different  position  from  that  in  which  they  them- 
selves stand.  It  will  be  time  enough  to  deal  with  such  altered  ciroam- 
stances  when  they  arise.  At  present  the  Eastern  Counties  Company, 
as  occupiers  of  this  station,  derive  a  profit  not  only  from  their  own 
use  of  the  station,  but  also  in  respect  of  the  sum  annually  paid  by 
The  London  and  North-Western  Company  for  their  use  of  it ;  and 
they  ought  in  justice  to  contribute  to  tne  local  burdens  in  proportion 
to  the  entire  benefit  which  they  derive  froni  the  occupation ;  and  wa 
think  that  they  fail  legally,  as  they  certainly  do  morally,  in  the 
attempt  to  withdraw  themselves  from  such  fair  and  equal  oontriba* 
tions. 

The  order  of  Quarter  Sessions  must,  therefore,  be  quashed,  and  the 
rate  will  stand  according  to  the  original  assessments 

Order  of  Sessions  quashed.(a) 

(a)  BoTiU  snbioqaenily,  on  Saturday,  January  SSth,  asked  leaye  to  mention  tins  eaii^ 
on  tae  groond  that  the  Judgment  had  pomibly  proceeded  on  a  misappreheniion  of  the  ftetS} 
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The  Common  Law  PftHsednre  Act,  1854, 17  St  18  Vict.  e.  185,  s.  58,  enacts  that  **  either 
party"  to  an  action  **  shall  be  at  liberty  to  apply  to  the  Conrt  or  a  Jodge  for  a  rule  or 
order  for  the  inspection  by  the  jury,  or  by  himself,  or  by  his  witnesses,  of  any  real  or  per- 
sonal property  the  inspection  of  which  may  be  material  to  the  proper  determination  of  the 
iqnessioii  in  dispate ;  and  it  shall  be  lawful  for  the  Court,  or  a  Judge,  if  they  or  he  think 
fity  to  make  such  rule  or  order,  upon  such  tenna  as  to  costs  and  otherwise  as  such  Court 
or  Judge  may  direct." 

Held,  that  this  section  gives,  as  ancillary,  to  the  power  to  order  inspection,  the  same 
power  to  order  the  remoYid  of  obetructiont,  with  a  riew  to  inspection,  which  is  exercised 
by  the  Courts  of  equity  as  ancillary  to  their  power  of  ordering  inspection. 

FlaintifT  and  defendants  were  adjacent  mine  owners.  Plaintiff  baring  reason  to  beUere 
diat  defendants  had  encroached  upon  his  mine,  obtained  permission  from  them  to  make 
an  inspection  of  their  mine,  when  he  found  a  recently  erected  wall  at  the  boundary 
between  the  two  mines,  which  prevented  him  from  ascertaining  whether  defendants 
had  encroached  upon  his  mine  or  not.  Application  by  him  to  defendants  for  permission  to 
take  down  a  portion  of  this  wall  in  order  to  complete  the  inspection  having  been  refused^ 
plaintiff  applied  to  a  Judge  at  Chambers,  under  the  above  section,  for  an  onier  for  inspec- 
tion. The  Judge,  upon  being  satisfied  tiiat  a  portion  of  defendants'  wall  could  be  safely 
removed,  and  an  inspection  behind  it  made  without  danger  to  life,  and  with  no  further 
detriment  to  defendants  than  a  temporary  suspension  of  their  works,  made  an  order  that 
plaintiff  should  inspect  defendants'  mine  at  and  behind  the  wall,  and  should  be  at  liberty, 
so  far  as  was  necessary  for  the  purpose  of  die  inspection,  to  make  a  driftway  through  the 
wall ;  before  making  the  inspection  giving  security  to  the  satisfaction  of  the  master  to  the 
extent  of  500/.,  or  depositing  that  sum  with  the  master,  to  abide  any  order  the  Court  might 
make  as  to  indemnifying  defendants  from  any  loss  or  damage  they  might  sustain  in  con 
sequence  of  the  inspection. 

Held,  refusing  a  motion  on  behalf  of  defendants  for  a  rule  calling  on  plaintiff  to  show 
cause  why  this  order  should  not  be  set  aside,  that  the  order  was  g(Md,  and  not  in  excess 
of  the  Judge's  jurisdiction  under  the  statute. 

Gbay,  in  last  Michaelmas  Term,  moved  for  a  rule  calling  on  the 
plaintiff  to  show  cause  why  an  order  of  Blackburn,  J.,  for  the  inspec- 
tion of  a  mine  of  the  defendants  should  not  be  set  aside. 

It  appeared  from  the  affidavits  that  the  plaintiff  was  the  owner  of 
certain  coal-mines  situate  at  Titford,  near  Oldbury,  in  the  county  of 
Worcester,  containing  an  area  of  forty  acres  or  thereabouts.  The 
defendants  were  the  lessees  and  occupiers  of  other  mines  adjoining  to 
the  said  mines  of  the  plaintiff,  and  which  the  defendants  were  engaged 
in  working  at  the  time  the  said  order  was  made.  The  plaintiff  having 
cause  to  believe  that  the  ^defendants  had  encroached  upon  his  r^Aog 
mine,  applied  to  them,  on  2d  October,  for  permission  to  make  *- 
an  inspection  of  their  mine.  On  26th  October  a  mine  agent,  employed 
for  the  purpose  by  the  plaintiff,  was  allowed  to  go  down  into  the  mine, 
when  he  found  that  the  defendants  were  working  and  getting  a  mea* 
sure  called  the  **  thick  coal."  He  made  his  survey  from  the  pit  shaft, 
along  a  gate  road,  to  the  boundary  of  the  plaintiff's  mine ;  and  at  the 
boundary  he  found  a  recently  erected  wall  or  building,  which,  accord* 
ing  to  his  affidavit,  divided  the  mines  of  the  plaintiff  from  the  mines 
of  the  defendants,  and  extended  thirty  yards  or  thereabouts.  Appli- 
cation was  made  to  the  defendants  to  allow  this  wall  to  be  taken  down, 
in  order  that  the  plaintiff's  agent  might  see  whether  or  not  any 

and  he  called  attention  to  the  clauses  hi  the  agreement  by  which  it  appeared  that  the  Lon<^ 
don  and  North  Western  Company  were  to  hare  exclusive  occupation  of  part  of  the  station, 
and  to  the  statement  in  the  case  that  the  occupation  had  in  fact  been  under  and  in  con- 
formity with  the  agreement.  But  Cockbum,  C.  J.,  said  that  there  had  been  no  misappre- 
hension, and  that  die  Judgment  was  based  on  the  statement  in  the  case  that,  for  the  pur- 
poees  of  the  case,  the  appellants  were  lo  be  deemed  to  be  the  persons  rateable  in  respect 
of  tbo  whole  oocnpatioii* 
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encroachment  had  been  made  beyond  it;  but  the  defendants  refused 
to  altow  that  to  be  done.  There  were  no  means  by  which  it  could  be 
ascertained  whether  such  an  encroachment  bad  taken  place^  except 
by  taking  down  a  portion  of  the  wall  and  driving  a  gate  road  throngb 
it,  or  by  making  a  road  from  the  plaintiff's  own  mines  at  an  expense 
of  about  10002.  The  time  occupied  in  the  latter  process  would  be 
about  six  months.  The  plaintiff  had  reason  to  belieye  that  about  1000 
square  yards  of  his  coal  had  been  taken  away  by  the  defendants.  On 
the  part  of  the  defendants  it  was  sworn  that  it  would  be  injurious  to 
their  mines  if  a  gate  road  were  drtyen  tbroogb  the  wall ;  that  the  wall 
which  had  been  erected  was  only  the  usual  and  proper  wall,  erected 
for  the  purpose  of  strengthening  the  gate  road  in  that  portion  of  the 
mine,  and  that  the  workings  had  been  confined  to  the  getting  of  ooal 
within  their  own  boundaries.  A  summons  had  previously  been 
*4.Ad1  o^^^^^  ^^^  ^Q  inspection  *of  the  defendants'  mines,  and,  under 
-I  the  state  of  things  above  set  out,  Blaekburn,  J.,  made  an  order 
that  that  summons  should  be  adjourned  for  a  week,  to  procure  a 
report  from  the  inspector  of  mines  as  to  the  practicability,  especially 
with  reference  to  the  safety  of  the  mine,  of  making  an  inspectiaa 
behind  the  wall  mentioned  in  the  affidavits ;  the  plaintiff  undertaking 
to  abide  by  any  order  the  Court  might  make  as  to  paying  expense  or 
loss  incurred  during  his  inspection.  In  obedience  to  this  order,  the 
inspector  of  mines  for  the  aistrict  was  allowed  to  go  down  into  the 
defendants'  mines  on  13th  November,  but  he  was  unable  to  make  a 
satisfactory  examination,  in  consequence  of  the  damp  in  the  mine. 
The  defendants  refused  to  allow  any  person  employed  by  the  plaintiff 
to  go  into  the  mine  with  the  inspector,  although  the  latter  informed 
them  that  his  inspection  would  not  be  aatis&ctory  unless  that  was 
done. 

On  16th  November,  Blackburn,  J.,  made  an  order,  further  adjourn- 
ing  the  summons,  and  ordering  that  the  defendants  should  give  to  the 
inspector  all  such  facilities  as  he  should  require,  including  permissiou 
for  such  persons  as  he  should  think  fit  to  accompany  him  for  the  pur- 
pose o£  the  inspection. 

On  20th  November,  the  inspector  made  his  report,  to  the  eflfect 
that  an  inspection  could  be  maae  behind  the  wall,  either  by  making 
a  headway  in  the  solid  coal,  near  the  wall,  or  by  removing  a  portion 
of  the  wall  itself,  which  consisted  chiefly  of  short  round  timber,  longi- 
tudinally packed ;  that  a  portion  of  the  return  air-current  from  the 
workings  might  be  divert^,  and  safely  used  by  the  plaintiff  for  the 
purpose  of  ventilating  such  workings  as  might  be  deemed  expedieut 
for  such  inspection.  He  further  reported  that  no  practical  difficulty 
*4701  ®^^^^'  ^calculated  to  endanger  the  lives  of  the  workmen 
^  employed ;  and  that  the  inspection  sought  by  the  plaintiff  was 
not  likely  to  prove  detrimental  to  the  present  or  future  workings  of 
the  mine,  beyond  a  temporary  suspension  of  the  works  of  the 
defendants. 

Blackburn,  J.,  then  made  an  order  **  that  the  plaintiff  be  at  liberty, 
b^  his  witnesses,  workmen  and  agents,  to  inspect  the  defendanta' 
mine,  at  and  behind  the  wall  in  Ura  affidavits  and  the  inspector's 
report  mentioned;  that  for  this  parpose  the  defendants  give  all  rea- 
sonable £GU3ilities  for  access  to  and  in  the  mine,  and  for  ventilation 
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daring  the  process ;  and  that  the  plaintiff  be  at  liberty,  so  far  as  is 
necessary  ^ot  the  purpose  of  the  inspection,  to  make  a  driftway,  as 
described  in  the  inspector's  report.  That,  before  commencing  the 
inspection,  the  plaintiff  give  security  to  the  satisfaction  of  the  Master, 
to  the  extent  of  500^.,  or  deposit  that  sum  with  the  Master,  to  abide 
any  order  the  Court  may  make  as  to  indemnifying  the  defendants  for 
uny  loss  or  damage  which  may  be  sustained  in  consequence  of  this 
inspection." 

Oray,  for  his  rule. (a) — The  defendants  do  not  dispute  the  propriety 
of  Blackburn,  J.,'s  order,  or  the  justice  of  its  terms;  but  they  submit 
that  he  had  no  jurisdiction  to  make  it.  Sect.  68  of  The  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  enacts  that  "either  party 
shall  be  at  liberty  to  apply  to  the  Court  or  a  Judge  for  a  rule  or  order 
for  the  inspection  by  the  jury,  or  by  himself,  or  by  his  witnesses,  of 
any  real  or  personal  ♦property  the  inspection  of  which  may  be  r^^y^ 
material  to  the  proper  determination  of  the  Question  in  dispute ;  ^ 
and  it  shall  be  lawful  for  the  Court,  or  a  Judge,  if  they  or  he  think 
fit,  to  make  such  rule  or  order,  upon  such  terms  as  to  costs  and  other- 
wise as  such  Court  or  Judge  may  direct."  [Blackburn,  J. — I  thought 
that,  as  that  section  empowers  the  Judge  to  order  inspection  of  pro- 
perty, it  gives  him,  by  implication,  authority  to  order  all  things 
aucillary  to  the  inspection  to  be  done.  I  believe  that  the  Courts  of 
equity  exercise  such  a  jurisdiction.]  The  section  contains  no  reference 
to  the  practice  of  the  Courts  of  equity ;  differing  in  that  respect  from 
Stat.  14  &  15  Vict.  c.  99,  s.  6,  which  empowers  the  common  law  Courts 
to  compel  inspection  of  documents  whenever  equity  would  grant  a 
discovery.  The  Legislature  would  have  referred  to  the  practice  of 
equity  in  the  one  case  as  in  the  other,  had  they  intended  it  to  be  taken 
as  a  guide.  [Cockburn,  C.  J. — The  word  "inspection"  may  have 
acquired  a  meaning  in  the  Courts  of  equity,  and  may  be  used  in  that 
meaning  in  sect.  58  of  The  Common  Law  Procedure  Act,  1854.  Hill, 
J.— Assuming,  as  appears  not  improbable,  that  the  defendants  have 
purposely  constructed  the  wall  for  the  express  purpose  of  preventing 
the  inspection,  do  you  contend  that  the  Court  is  powerless  to  defeat 
them  in  that  design  ?J  The  argument  for  the  defendants  must  go  to 
that  extent ;  no  provision  has  been  made  by  the  Act  for  such  a  state  of 
things.  Patent  Type  Founding  Companv  v.  Lloyd,  5  H.  &  N.  192,  is 
in  point.  In  that  case  the  Court  of  Exchequer  refused  an  application 
by  the  plainti£b  in  an  action  for  the  infringement  of  a  patent  for  the 
making  of  type  by  a  certain  combination  of  *metals,  for  liberty  r«A72 
not  merely  to  inspect  the  defendant's  types>  but  to  take  speci-  ^ 
ntens  thereof,  if  necessary,  for  the  purpose  of  analysis.  The  applica- 
tion  was  made  under  The  Patent  Law  Amendment  Act,  1852,  15  & 
lt»  Vict.  c.  88,  8.  42,  which,  like  the  58th  section  of  The  Common  Law 
Procedure  Act,  1854,  merely  empowers  the  Court  to  make  an  order 
for  an  inspection.  If  the  present  order  is  upheld,  it  is  difficult  to  say 
vhat  orders  for  the  inspection  of  property  may  not  be  made.  It  is 
conceivable,  for  instance,  that  such  an  order  might  go  the  length  of 
directing  a  house  to  be  pulled  down,  and  yet  be  valid.  The  safer 
construction  of  the  statute  is  that  it  contemplates  the  ocular  inspec- 
tion only  of  property. 

(a)  IfoncUy,  KoTember  a6Ui,  1860. 
>•  *  S.y  V0L«  III. — 18 


J. 
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Macnamara  showed  cause  in  the  first  instance. — ^It  is  not  disputed 
by  the  other  side  that  the  Judge  had  power  to  order  an  inspection  of 
the  defendants'  mine,  in  order  that  it  might  be  ascertained  whether 
or  not  they  had  encroached  on  the  plaintiff's.  But  the  inspection 
thus  ordered  must  be  an  efficient  inspection,  or  the  order  will  amoixDt 
to  a  nullity.  In  the  present  case,  the  inspection  could  be  made  onlj 
by  taking  down  a  part  of  the  defendants'  wall.  The  Judge  had  there- 
fore jurisdiction  to  make  an  order  to  that  effect.  The  case  falls  with- 
in the  principle  that,  when  anything  is  given  by  the  law,  that  also  ia 
given  without  which  the  thing  cannot  be  enjoyed.    Patent  Type 


♦4731  ^^^^^  nothing  beyond  a  temporary  inconvenience  from  *the 
^  plaintiff's  inspection  of  their  mine,  and  the  order  carefully 
provides  that  for  that  they  shall  be  compensated  by  the  plaintiff  In 
the  case  in  question,  the  Court  of  Exchequer  thought  the  analysis  of 
the  type  unnecessary  to  the  inspection;  but  Bramwell,  B.,  admitted 
that  there  might  be  cases  in  which  inspection  of  an  article  could  not 
be  had  without  consuming  a  portion  of  it.  Sect.  58  of  The  Common 
Law  Procedure  Act,  185ril,  empowers  the  Judge  to  make  the  order 
upon  such  terms  as  he  may  direct.  [Blacrburk,  J. — In  Attorney- 
General  v.  Chambers,  12  Beav.  159,  the  Master  of  the  Rolls  made  an 
order  that  the  Commissioners  of  Woods  and  Forests  should  have 
liberty  to  enter,  inspect  and  examine  the  coal-mines  of  the  defendants, 
and  to  take  all  necessary  steps  for  enabling  them  to  make  and  perfect 
a  complete  survey.]  The  order  now  before  the  Court  limits  the  plain- 
tiff to  doing  no  more  than  is  necessary  for  the  inspection. 

Chray  was  heard  in  replv.  Cur.  adv.  vttU. 

I    CocEBURN,  C.  J.,  now  delivered  the  judgment  of  the  Court 

In  this  case  the  plaintiff,  who  is  owner  of  minerals  adjacent  to  a 
mine  worked  by  the  defendants,  having  reason  for  believing  that  the 
defendants  had  worked  across  the  boundary  and  removed  his  coal, 
applied  to  them,  on  the  2d  of  October,  for  leave  to  inspect  their 
workings  and  ascertain  if  such  was  the  fact.  The  agent  of  the  de- 
fendants put  off  the  inspection  from  time  to  time  till  the  26th  of 
*4741  ^^^^^^f  when  he  permitted  the  ^plaintiff's  agent  to  descend  into 
-'  the  mines  and  inspect  them.  The  plaintiff's  agent  found  the 
workings,  as  far  as  he  could  examine  them,  to  be  within  the  defend- 
ants' boundary ;  but  at  the  boundary  between  the  plaintiff's  minerals 
and  the  defendants  he  found  a  newly  erected  wall  extending  for  aboot 
thirty  yards.  If  there  was  any  encroachment  at  all,  it  must  have 
been  behind  this  wall.  The  plaintiff  applied  to  the  defendants  for 
leave  to  take  down  part  of  this  wall,  so  as  to  ascertain  if  there  was 
any  encroachment  behind  it,  and  was  refused.  .^Hq  then  applied  at 
Chambers  for  an  order,  under  the  58th  section  of  The  Common  Law 
Procedure  Act,  1854,  to  inspect  the  defendants'  mine  behind  this  wall, 
on  affidavits  showing  a  pnmfi  facie  ground  for  believing  that  there 
had  been  an  encroachment  behind  it.  Affidavits  were  used  in  oppo- 
sition, in  which  it  was  strongly  sworn  that  any  meddling  with  this 
wall  would  produce  very  injurious  effects  on  the  defendants'  mine,  and 
be  attended  with  great  danger  to  those  engaged  in  working  it,  bat 
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coDtaining  nothing  to  raise  any  doubt  that  the  wall  had  been  recently 
erected,  and  that  an  inspection  beyond  it  would  decide  at  once  whe- 
ther there  had  been  an  encroachment  or  not  The  Judge  at  Chambers 
(Blackburn,  J.)  made  an  order  that  the  government  inspector  of  mines 
should  be  permitted  to  examine  this  wall,  and  report  on  the  practica- 
bility  and  safety  of  an  inspection  behind  it.  This  order  was  at  first 
baffled ;  but  on  a  second  and  more  peremptory  order  to  the  same  effedt, 
the  government  inspector  of  mines  did  examine  it»  and  reported  that 
an  inspection  could  be  made  behind  the  wall,  bv  certain  means  pointed 
oat  in  the  report,  without  any  practical  difficulty  or  any  danger  either 
to  the  lives  *or  health  of  the  workmen  employed  in  the  said  r«  ^  ^r 
pits  and  workings,  or  with  any  likelihood  of  aetriment  to  the  ^ 
present  or  future  workings  of  the  mine,  beyond  a  temporary  suspen- 
sion of  the  works  of  the  defendants  for  a  few  hours,  or,  at  most,  tor  a 
day.  On  this  Blackburn,  J.,  made  an  order  that  the  plaintiflT,  by  his 
Mritnesses,  workmen,  and  agents,  should  be  at  liberty  to  inspect  the 
defendants'  mine  at  and  behind  the  wall  in  the  affidavits  and  the  in- 
spector's report  mentioned ;  that  for  this  purpose  the  defendant  should 
give  all  reasonable  facilities  for  access  to  and  in  the  mine,  and  for 
ventilation  during  the  process ;  and  that  the  plaintiff  should  be  at 
liberty,  so  far  as  was  necessary  for  the  purpose  of  the  inspection,  to 
make  a  driftway  as  described  in  the  inspector's  report ;  that  before 
commencing  the  inspection  the  plaintiff  should  give  security  to  the 
satisfaction  of  the  master  to  the  extent  of  5002.,  or  deposit  that  sum 
with  the  master,  to  abide  any  order  the  Court  might  make  as  to  in- 
demnifying the  defendants  for  any  loss  or  damage  which  might  be 
sustained  in  consequence  of  this  inspection,  the  plaintiff  undertaking 
to  fulfil  any  order  in  that  respect  made  by  the  Court  On  the  last 
day  of  last  Term,  Mr.  Gray  applied  for  a  rule  to  set  aside  this  order, 
against  which  cause  was  shown  in  the  first  instance.  No  objection 
was  made  to  the  proprietv  of  the  order,  or  the  justice  of  the  terms 
contained  in  it,  if  the  Judge  had  jurisdiction  to  make  it;  bat  it  was 
contended  that  neither  the  Court  nor  a  Judge  had  jurisdiction  to 
interfere  with  the  wall  itself,  or  the  defendants'  minerals,  for  the  pur- 
pose of  making  an  inspection  behind  the  wall.  As  this  was  the  first 
instance,  as  far  as  we  know,  in  which  any  question  as  to  the  extent  of 
this  new  ^jurisdiction  in  a  Court  of  common  law  had  been  r^^^nQ 
raised,  the  Court  took  time  to  consider.  '- 

We  are  of  opinion  that  the  Judge  had  jurisdiction  to  make  the 
order  in  question.  The  power  to  oraer  an  inspection  of  real  or  per- 
sonal property  has  long  existed  in  the  Courts  of  equity ;  and  we  find 
that,  as  ancillary  to  that  power,  the  Courts  of  equity  have  ordered  the 
removal,  where  necessary,  of  obstructions  to  the  inspection.  In  the 
notes  to  East  India  Company  v.  Eynaston,  S  Bligh  O.  S.  153,  two 
cases  are  reported  in  which,  under  circumstances  very  similar  to  the 
present,  such  orders  were  made.  In  Earl  of  Lonsdale  v.  Curwen,  3 
Bligh  O.  S.  168,  note,  the  defendant  had  worked  his  own  mines,  so  as, 
by  the  rubbish,  &o.,  to  obstruct  the  passases  to  the  spot  where  the 
inspection  was  sought.  An  order  was  made  that  the  viewers  should 
inspect  the  mine,  and  that  the  defendant  should  remove  the  obstruc- 
tion. In  Walker  v.  Fletcher,  8  Bligh  O.  S.  172,  the  defendants  had, 
in  working  their  own  minesi  either  bonfi  fide  to  keep  out  the  water. 
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or  colourably  to  prevent  tbe  inspection;  erected  framed  dams  and  bar- 
riers, the  efiect  of  which  was  to  drown  the  part  of  the  mine  where  it 
was  alleged  that  the  encroachment  had  taken  place.  Tbe  order  made 
was,  that  the  defendant  should  remove  the  framed  dams  and  barriers 
as  the  viewers  shoaM  direct ;  and  that  the  viewers  were  to  cause  the 
same  to  be  removed,  unless  they  should  be  of  opinion  that  the  col- 
lieries would  be  thereby  destroyed.  This  latter  case,  which  vaa 
decided  in  the  time  of  Lord  Eldon,  is  a  strong  assertion  of  the  poirer 
to  remove  obstructions  to  inspection ;  and  seems  to  as  to  go  far  to 
«ii771  s^PP^^i  ^^  *that  respect,  the  order  now  complained  of.  In  the 
' 'J  recent  case  of  Ennor  v.  Barwell,  1  De  O.  F.  &  J.  529,  the 
Lords  Justices  varied  an  order  of  Stuart,  Y.  C,  in  which  he  had 
directed  that  the  plaintift'  should  be  at  liberty  to  cut  trenches  in  the 
defendant's  ground,  in  order  to  ascertain  the  geological  formation  of 
the  ground  there,  as  being  too  extensive ;  but  no  doubt  was  thereby 
thrown  on  the  jurisdiction  exercised  in  Earl  of  Lonsdale  v.  GurweD,3 
Bligh  O.  S.  168,  note,  or  Walker  v.  Fletcher,  8  Bligh  O.  S.  172.  The 
68th  section  of  The  Common  Law  Procedure  Act,  1854,  does  not  regu- 
late the  jurisdiction  given  to  the  Courts  of  law  by  reference  to  that  al- 
ready exercised  by  the  Courts  of  equity ;  but  we  think  that,  as  ancillary 
to  the  power  of  inspection  given  to  the  Courts  of  common  law,  there  is 
the  same  power  given  to  remove  obstructions  with  a  view  to  inspec- 
tion, which  was  exercised  by  the  Courts  of  equity  as  ancillary  to  their 
power  of  ordering  inspection.  The  order  complained  of  does  not,  as 
It  seems  to  us,  go  further  than  that  made  in  Walker  v.  Fletcher.  This 
being  our  opinion,  the  rule  must  be  discharged. 

Bule  discharged. 

♦A7fti  *SINCLAIR,  Administratrix,  v.  The  MARITIME  PASSEX- 
^'^J  GERS'  Assurance  Company.    Jan.  14. 

Defendants,  a  Company  established  **for  granting  assurances  against  lots  of  life 
and  personal  injury  arising  from  accident  at  sea,"  granted  a  policy  to  S.,  the  misirr 
of  a  ship  then  about  to  proceed  on  a  voyage  from  England  to  Aden ;  whereby  it  was  agreed 
that  in  case  S.  '*  should  sustain  any  personal  injury  from,  or  by  reason  or  in  con- 
sequence of|  any  accident  which  should  happen  to  him  upon  any  ocean,  sea,  river,  or  lake,-' 
during  the  continuance  of  the  policy,  defendants  should  pay  him  a  reasonable  oompenss- 
tion  for  such  injury ;  and  in  case  he  should  die  from  the  effects  of  such  injury  within  three 
calendar  months  from  the  occurrence  of  the  accident,  should  pay  the  sum  insured  to  hb 
executors  or  administrators.  It  was  further  agreed  by  the  policy  that  no  compcnsttioo 
should  be  payable  thereunder  by  defendants,  either  to  S.  or  his  personal  representstiTeSt 
in  respect  of  injury  occasioned  to  S.  by  wounds  in  battle  or  in  any  way  by  the  act  of  ibe 
Queen's  enemies  ;  or  in  respect  of  any  injury  to  which  S.  should  knowingly  and  without 
some  adequate  motive  expose  him/elf ;  but  it  was  declared  that,  with  those  exceptions, 
the  policy  was  intended  to  secure  compensation  to  S.  or  his  representatiyes  **  in  the  erent 
of  his  sustaining  any  personal  injury  during  the  said  intended  voyage,  from  or  by  ressos 
or  in  consequence  of  any  accident  whatsoever. " 

S.  then  sailed  on  his  intended  voyage,  and  in  the  course  of  it  arrived  in  the  Cochin  rirer, 
on  the  south-west  coast  of  India.  Whilst  on  board  his  ship  in  that  river,  and  acting  as 
master  of  the  ship,  he  was  struck  down  by  a  sunstroke,  to  whidi  he  did  not  knowingly  aad 
without  adequate  motive  expose  himself,  and  from  the  effects  of  which  on  the  same  daj 
died. 

In  an  action  by  S.*8  administratrix  on  the  policy  to  recover  the  sum  insured  from  de- 
fendants ;  Held,  that  defondanis  were  not  liable :  for  Aat  S.'s  deadi  could  noc  be  said  t» 
have  arisen  from  accident,  within  the  meaning  of  the  policy. 

Gasb  Stated  by  consent,  and  by  order  of  Blackburn,  J.,  for  the 
opinion  of  the  Courts  witboui  pleaaingg. 


3  BLUB  ft  BLLI8.    Q.  B.  4TS 


This  was  an  action  broagfat  by  the  plaintiff,  as  administratrix  of 
Lawrence  Sinclair,  deceased,  against  the  defendants,  for  the  recoyery 
of  the  snm  of  lOOL 

The  case  stated  that  Lawrence  Sinclair,  in  the  policy  of  assnranc^' 
thereinafter  mentioned,  and  therein  called  and  described  as  "  the  as- 
sured," then  of  South  Shields,  in  the  county  of  Durham,  master  of 
the  ship  Sultan,  being  about  to  proceed  on  a  foreign  voyage,  namely, 
a  voyage  from  the  river  Tyne  to  Aden  and  elsewhere,  did,  on  ISth 
March,  1857,  effect  an  assurance  on  his  *life  with  the  defend-  r«4.7A 
ants,   The  Maritime  Passengers*  Assurance  Company,    ''for  *- 
granting  assurances  against  loss  of  life  aud  personal  injury  arising^ 
from  accident  at  sea,"  for  the  sum  of  lOOZ. ;  and  did  then  pay  to  the 
defendants  the  sum  of  II.  as  premium  thereon  for  one  year,  the  said 
sum  of  12L  being  the  amount  of  premium  required  by  the  defendants 
in  consideration  of  the  said  insurance ;   and  did  afterwards  pay  or 
cause  to  be  paid  to  the  defendants,  and  the  defendants  did,  in  Marcl^ 
1858,  accept,  the  further  sum  of  IZ.  premium,  as  a  further  and  con* 
tinuing  consideration  for  the  said  insurance  of  1002. ;  and,  at  the  time 
of  the  death  of  the  said  Lawrence  Sinclair  thereinafter  mentioned,  all 
the  premiums  due  and  payable  to  the  defendants  in  consideration  toie 
the  said  assurance  were  and  had  been  paid,  and  the  said  policy  of 
assurance  was  in  full  force  and  effect    And  the  said  Lawrence  Sin- 
clair, in  his  life,  and  the  plaintiff,  administratrix  as  aforesaid,  since 
bis  death,  had  in  all  things  conformed  to  and  performed  and  kept  all 
things  in  the  said  policy  mentioned,  and  all  the  conditions  endorsed 
thereon,  on  their  parts,  and  had  given  all  notices  required  thereby, 
and  all  things  had  happened  and  been  performed,  and  all  times  baa 
elapsed  necessary  to  entitle  the  plaintiff  to  maintain  this  action,  if  th^ 
Court  should  answer  in  the  affirmative  the  question  thereinafter  pro* 
posed  for  their  consideration. 

By  the  said  policy  of  assurance  it  was  (inter  alia)  agreed  that  in  case 
the  said  Lawrence  Sinclair,  therein  called  the  assured,  should  sustain 
any  personal  injury  from  or  bv  reason  or  in  consequence  of  any  acci- 
dent which  should  happen  to  him  upon  any  ocean,  sea,  river,  or  lakei 
within  the  period  of  twelve  calendar  months  from  the  date  of  the  said 
policy,  and  subsequently  ^during  the  continuance  of  the  said  r«^A 
policy,  the  defendants  should  be  liable  to  pay  and  would  pay  ^ 
to  the  said  assured  a  reasonable  compensation  for  the  said  injury. 
And  it  was  further  agreed  that,  in  case  the  assured  should  die  from 
the  effects  of  the  said  injury  within  the  period  of  three  calendar  months 
from  the  occurrence  of  the  accident  causing  such  injury,  the  defend* 
ants  would  pay  to  the  executors  or  administrators  of  the  said  assured 
the  said  sum  of  lOOL 

And  it  was  further  agreed  by  the  said  policy  of  assurance  that  the 
assured  should  not,  nor  should  his  legal  personal  representatives,  be 
entitled  to  any  compensation  whatsoever,  under  or  oy  virtue  of  the 
said  policy,  in  respect  of  any  injury,  whether  resulting  ,in  loss  of  lif0 
or  not,  which  should  arise  from,  or  be  occasioned  by,  any  wound  re- 
ceived in  battle,  or  in  any  way  caused  by  the  act  of  the  Queen's 
enemies,  or  in  respect  of  any  injury  to  which  the  assured  should 
knowingly  and  ¥ritnout  some  adequate  motive  expose  himself;  bui| 
save  and  except  as  aforesaid,  the  said  policy  was  intended  to  secure 
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oompensatioii  to  the  assored,  or  to  bis  legal  personal  representatives^ 
in  toe  event  of  his  sustaining  any  personal  injury  during  the  said  in- 
tended voyage,  from  or  by  reason  or  in  oonsequenoe  of  any  accident 
whatsoever. 

The  said  assured  did,  on  or  about  18th  March,  1867,  sail  in  tbe 
said  ship  from  the  river  Tyne  on  his  said  intended  voyage,  and,  on  or 
i^bout  29th  June,  1858,  arrived  at  and  in  the  Cochin  river,  on  tbe 
south-west  coast  of  India ;  and  whilst  on  board  the  said  ship,  in  tbe 
said  river,  and  while  acting  as  master  thereof  and  superintending  tbe 
turning  of  the  said  ship  (which  was  bein^  hove  on  to  her  port  side), 
was  struck  down  by  a  sunstroke,  and  died  the  same  day  from  the 
effects  of  the  said  sunstroke. 

«^g^1  *It  was- 'admitted  that  the  said  assured  died  from  the  effects 
-'  of  the  said  sunstroke,  and  that  he  did  not  knowingly  and  with- 
out adequate  motive  expose  himself  to  the  same.  And  it  was  agreed 
that  the  said  policy  of  assurance,  and  the  conditions  endorsed  thereon, 
should  accompany  and  be  taken  to  be  and  form  part  of  the  case;  and 
that  the  Court  should  be  at  liberty  to  draw  inferences  of  fact. 

The  question,  therefore,  for  the  opinion  of  the  Court  was,  Whether 
the  death  of  the  said  Lawrence  Sinclair,  so  caused  by  the  said  sun- 
stroke as  aforesaid,  was  death  resulting  from  an  accident  causing  per- 
sonal injury,  within  the  true  intent  and  meaning  of  the  said  policy. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  then  it  was 
agreed  by  and  between  the  plaintiff,  administratrix  as  aforesaid,  and 
tne  defendants,  that  the  judgment  of  the  Court  should  be  entered  for 
the  plaintiff  for  the  sum  of  1002.  with  taxed  costs.  But  if  the  opinion 
of  tne  Court  should  be  in  the  negative,  then  it*  was  agreed  that  the 
judgment  of  the  Court  should  be  entered  for  the  defendants,  witb 
taxed  costs. 

J/acnamara,  for  the  plaintiff.(a) — ^The  question  is  whether  sunstroke 
is  an^accident,  within  the  meaning  of  the  policy.  It  falls  within  the 
definitions  of  the  word  "accident"  given  in  dictionaries.  Johnson, 
for  instance,  defines  the  word  to  mean  "That  which  happens  unfore- 
seen; casualty;  chance";  and  Bichardson,  "That  which  falls,  or 
happens,  or  occurs  to;  generally  with  a  sub-condition  of  some- 
thing unforeseen,  unexpected,  unfortunate,  unnecessary,  without 
♦4821  ^®®*?"»  contrivance,  or  ♦intention."  It  was  clearly  contem- 
^  plated  by  the  policy  that  the  defendants  should  be  liable  to  t 
very  wide  extent.  This  is  shown  by  the  express  exception  of  tbe 
defendants  from  liability  for  injury  occasioned  to  tbe  assured  by 
wounds  received  in  battle ;  which  injury,  it  is  to  be  presumed,  tbe 
parties  to  the  policy  regarded  as  an  accident ;  for  otherwise  it  would 
have  been  unnecessary  to  protect  the  defendants  from  liability  in 
respect  of  it.  [Hill,  J.— Would  you  say  that  death  from  jungle 
fever  is  an  accident  ?]  It  is  not  necessary  to  contend  that  the  term 
"  accident"  extends  to  diseases.    [Cockbubn,  C.  J. — Suppose,  in  the 

S resent  case,  that  the  sunstroke  had  brought  on  a  fever  from  which 
eath  had  resulted.  Hill,  J.— Or  that  it  had  brought  on  a  fatal  apo- 
plexy.] Even  if  so,  the  defendants  would  probably  have  been  liable; 
Jbe  sunstroke,  the  primary  cause  of  the  injury,  being  a  something 
happening  to  the  assured  ab  extri,  not,  like  disease,  a  something  ab 

(a)  Friday,  Norember  9th,  I860. 
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intrft.  Any  injury  caused  by  external  agency,  which  the  injured  per- 
son is  unable  to  foreseet  and  against  which  he  has  no  opportunity  of 
guarding,  is  an  accident,  at  all  events  within  the  meaning  of  this 
policy.  Injury  from  sunstroke  is  not  alluded  to  in  the  exceptions; 
Dut  the  policy  declares  that  "save  and  except^'  the  specified  injuries, 
the  "  policy  is  intended  to  secure  compensation  to  the  assured,  or  to 
his  l^al  personal  representatives,  in  the  event  of  his  sustaining  any 
personal  injury  during  the  said  intended  voyage,  from  or  by  reason 
or  in  consequence  of  any  accident  whatsoever."  [Gockburn,  0.  J. — 
In  Indian  latitudes,  sunstroke  is  so  common  a  result  of  exposure  to 
heat  that  it  can  hardly  be  regarded  as  an  accident.]  It  is  not  the  usual 
effect  of  heat  in  those  climates  to  produce  sunstroke.  The  case  finds, 
moreover,  as  an  admitted  fact,  *that  the  assured  did  not  know-  r«4Q3 
ingly  and  without  adequate  motive  expose  himself  to  the  sun-  ^ 
stroke.  [Cockburn,  C.  J. — He  might,  however,  have  anticipated  it 
as  a  not  improbable  event.]  Hardly  so :  any  more  than  he  might 
have  anticipated  being  struck  by  lightning.  [Hill,  J. — ^The  language 
of  the  clause  in  the  policy  following  the  exceptions,  is  certainly  very 
wide,  and  you  may  be  justified  in  contending  that  the  defendants  were 
to  be  liable  for  any  kind  of  unforeseen  injury,  not  expressly  excepted; 
though  not  falling  within  the  strict  definition  of  "  accident."]  That 
was  the  intention.  Moreover,  it  must  be  remembered  that,  if  there  is 
room  for  doubt,  the  words  must,  according  to  the  general  rule,  be 
construed  roost  strongly  against  the  defendants.  Trew  v.  Railway 
Passengers'  Assurance  Company,  5  H.  &  N.  211,  has  some  bearing  on 
the  present  case ;  but  does  not  decide  the  question  one  way  or  the 
other. 

Geary,  for  the  defendants. — The  defendants  are  not  liable.  Death 
from  sunstroke  was  not  an  '*  accident"  to  the  assured  within  the  natural 
and  ordinary  sense  of  that  word.  A  disease  is  not  an  accident,  how- 
ever rare  its  occurrence  may  be.  And  sunstroke  is  a  disease,  rare 
elsewhere  it  is  true,  but  in  hot  climates  not  uncommon.  It  is  de- 
scribed as  a  disease  in  medical  works :  for  instance,  in  The  Transac- 
tions of  the  Medical  and  Physical  Society  of  Bombay,  for  the  years 
1857  and  1858 ;  The  American  Journal  of  the  Medical  Sciences,  Nos. 
73  and  75 ;  and  several  numbers  of  The  Medical  Times.  The  cause 
of  the  death  of  the  assured  was  therefore  disease,  not  accident :  still 
less  an  accident  happening  *to  him  upon  any  ocean,  sea,  r4r^g^ 
river,  or  lake;  which  class  of  accidents  alone  were  insured  *- 
against  by  the  policy. 

Jfacnamara,  in  reply. — The  risks  insured  against  by  the  policy  were 
not  limited  to  accidents  of  the  sea  or  rivers;  the  words  immediately 
following  the  enumeration  of  excepted  risks  show  that,  with  those 
exceptions,  it  was  meant  to  cover  injuries  arising  from  any  accident 
whatever.  The  only  question  is  whether  the  sunstroke  was  or  was 
not  an  accident.  Having  regard  to  the  extensive  language  of  the 
policy,  it  clearly  was ;  notwithstanding  the  theories  of  medical  men 
as  to  bow  far  it  is  to  be  deemed  a  disease.  Our.  adv.  vulU 

GoCKBUBN,  C.  J.,  now  delivered  the  judgment  of  the  Court.(a) — 
This  was  an  action  brought  by  the  administratrix  of  one  Lawrence 
Sinclair^  on  a  policy  of  insurance  efifected  by  the  deceased  with  the 

(a)  Cockbun,  C.  J.»  «nd  HUl,  J. 
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defendants,  whereby  be,  being  then  about  to  proceed  on  a  foreign 
voyage  as  master  of  a  vessel,  was  insured  to  the  extent  of  a  reason- 
able compensation  against  any  personal  injury  from  or  by  reason  of 
or  in  consequence  of  any  accident  which  might  happen  to  him  upon 
any  ocean,  sea,  river,  or  lake;  and  in  the  sum  of  1001.  for  the  benefit 
of  his  personal  representative,  in  the  event  of  the  assured  dying  from 
the  effects  of  any  such  injury  within  three  months  of  its  occurrence. 
The  assured  bein^  with  his  ship  in  the  Cochin  river,  on  the  south-west 
coast  of  India,  while  doing  dutv  on  the  ship  was  (as  it  is  termed  in 
*4.851  ^^®  special  case)  struck  down  by  a  sunstroke,  from  the  'effects 
-'of  which  he  died  in  the  course  of  the  same  day.  The  question 
is,  whether,  under  such  circumstances,  the  death  of  the  deceased  can 
be  said  to  have  arisen  from  accident,  within  the  meaning  of  the  policy. 
We  are  of  opinion  that  it  cannot,  and  that  our  judgment  must  be  for 
the  defendants. 

It  is  difficult  to  define  the  term  "accident,"  as  used  in  a  policy  of 
this  nature,  so  as  to  draw  with  perfect  accuracy  a  boundary  line 
between  injury  or  death  from  accident,  and  injury  or  death  from 
natural  causes;  such  as  shall  be  of  universal  application.  At  the 
same  time  we  think  we  may  safely  assume  that,  in  the  term  "accident" 
as  so  used,  some  violence,  casualty,  or  vis  major,  is  necessarily 
involved.  We  cannot  think  disease  produced  by  the  action  of  a 
known  cause  can  be  considered  as  accidental.  Thus  disease  or  death 
engendered  by  exposure  to  heat,  cold,  damp,  the  vicissitudes  of  climate, 
or  atmospheric  influences,  cannot,  we  think,  properly  be  said  to  be 
accidental ;  unless  at  all  events,  the  exposure  is  itself  brought  aboat 
by  circumstances  which  may  give  it  the  character  of  accident.  Thus 
(by  way  of  illustration),  if,  from  the  effects  of  ordinary  exposure  to 
the  elements,  such  as  is  common  in  the  course  of  navigation,  a  mariner 
should  catch  cold  and  die,  such  death  would  not  bo  aocidental; 
although  if,  being  obliged  by  shipwreck  or  other  disasters  to  quit  the 
ship  and  take  to  the  sea  in  an  open  boat,  he  remained  exposed  to  wet 
and  cold  for  some  time,  and  death  ensued  therefrom,  the  death  might 
properly  be  held  to  be  the  result  of  accident.  It  is  true  that,  in  one 
sense,  disease  or  death  through  the  direct  effect  of  a  known  natural 
cause,  such  as  we  have  referred  to,  may  be  said  to  be  accidental, 
*4861  *^^^°^^^^  ^  ^^  ^s  uncertain  beforehand  whether  the  effect  will 
^  ensue  in  any  particular  case.  Exposed  to  the  same  malaria 
or  infection,  one  man  escapes,  another  succumbs.  Tet  diseases  thus 
arising  have  always  been  considered,  not  as  accidental,  but  as  pro* 
ceedinff  from  natural  causes. 

In  tne  present  instance,  the  disease  called  sunstroke,  although  tbe 
name  would  at  first  seem  to  imply  something  of  external  violence,  is, 
so  far  as  we  are  informed,  an  inflammatory  disease  of  the  brain, 
brought  on  by  exposure  to  the  too  intense  heat  of  the  sun's  rays.  It 
is  a  disease  to  which  persons  exposing  themselves  to  the  sun  in  a 
tropical  climate  are  more  or  less  liable,  just  as  persons  exposed  to  tbe 
other  natural  causes  to  which  we  have  referred  are  liable  to  disastroaa 
consea  uences  therefrom.  The  deceased  in  the  discharge  of  bis  ordi- 
nary duties  about  his  ship  became  thus  afiected  and  so  died. 

We  think,  for  the  reasons  we  have  given,  that  his  death  must  be 
considered  as  having  arisen  from  a  ''natural  cause,"  and  not  from 
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"aocidenty"  within  the  meaning  of  this  policy.    There  mast  be  judg- 
ment for  the  defendants. 

Judgment  for  the  defendants. 

In  Trew  v*  The  Railway  Pas-  erysipelas,  or  any  other  disease  or 
seogers'  Assurance  Co.,  the  assured  cause  arising  within  the  system  of  the 
was  drowned  at  Brighton  whilst  hath-  assured  before,  or  at  the  time,  or  fol- 
ing.  As  the  jury  failed  to  find  whe-  lowing  such  accidental  injury,  whether 
ther  the  deceased  came  to  his  death  by  causing  death  or  disability  directly  or 
accident  or  by  natural  causes,  and  as  jointly  with  such  accidental  injury." 
drowning  might  be  the  result  of  either^  It  was  held  that  death  from  strangu- 
a  new  trial  was  awarded  in  order  to  lated  hernia  caused  solely  by  external 
ascertain  the  fact.  Gockbum,  C.  J.,  Tiolence,  followed  by  a  surgical  opera- 
said  :  ^*  He  left  his  lodgings  for  the  tion,  performed  for  the  relief  of  the 
purpose  of  bathing,  and  his  clothes  patient,  was  not  within  the  exception : 
were  found  by  the  water-side,  but  he  17  C.  B.  N.  S.  122.  Williams,  J. : 
bimself  was  not  afterwards  seen.  A  '*  It  is  to  my  mind  merely  a  question 
body  was  found  in  ihe  water  at  a  dis-  whether  the  proviso  at  the  end  of  ihe 
taoce  from  the  place  where  he  went  to  first  condition,  that  the  company  does 
bathe,  but  not  at  such  a  distance  that  not  insure  against  death  or  disability 
it  might  not  have  been  carried  there  arising  from  hernia,  means  hernia 
bj  the  waves.  There  was  some  evi-  generally,  whether  arising  from  exter* 
deoce  that  this  was  the  body  of  the  nal  yiolence  or  arising  within  the  sys- 
assared,  and,  assuming  that  it  was,  the  tern,  or  whether  *  hernia'  is  governed 
question  ought  to  have  been  submitted  by  the  other  words  ^  or  any  other  disease 
to  the  jury  whether  he  met  his  death  or  cause  arising  within  the  system  of 
by  drowning.  It  is  true  that  death  the  insured  before,  or  at  the  time,  or 
occurs  in  the  water  in  some  instances  following  such  accidental  injury.'  *  * 
from  natural  causes,  as  apoplexy  or  Looking  at  the  language  of  the  policy, 
eramp  of  the  heart,  but  such  cases  are  and  taking  the  first  condition  all  toge- 
rare  and  bear  a  small  proportion  to  the  ther,  upon  the  best  interpretation  I  can 
number  of  deaths  which  take  place  put  upon  it,  I  am  of  opinion  that  it 
from  the  action  of  the  water.  We  means  to  exempt  the  company  from  lia- 
tbink  it  ought  to  be  submitted  to  the  bility  only  where  hernia  arises  within 
jury  to  say  whether  the  deceased  died  the  system.  *  *  Hernia  is  not  in  all 
frt>m  the  action  of  the  water  or  from  cases  a  disease  arising  within  the  sys* 
natural  causes.  If  they  are  of  opinion  tem.  It  may  or  may  not  do  so.  I 
that  he  died  from  the  action  of  water  think  the  company  are  not  relieved 
causing  asphyxia,  that  is  a  death  from  from  responsibility  where  the  hernia  ia 
external  violence  within  the  meaning  caused  by  external  violence." 
of  this  policy, — whether  he  swam  to  a  Suicide  committed  during  a  fit  of 
distance  and  had  not  strength  enough  insanity  has  been  held  to  be  death 
to  regain  the  shore,  or  on  going  into  resulting  from  disease :  Breasted  v. 
the  water  got  out  of  his  depth :"  6  Farmers'  Loan  and  Ins.  Co.,  4  Seld. 
Hurl.  &  Nor.  889.  (N.  Y.  1853)  299 ;  Eastbrook  v.  Union 

In  Fitton  v.  The  Accidental  Death  Mutual  Ins.  Co.,  8  Viigin  (Me.  1866) 

Ins.  Co.  an  exception  was  inserted  in  224,  contra;    Dean  v.  Am.  Mutual 

the  policy  against  liabiUty  for  <<  hernia,  Life  Ins.  Co.,  4  Allen  (Mass.  1862)  98. 


'487  Ez  FABTX  ANDBSSON.    H.  T.  1861. 


•487]  •Ex  parte  ANDEBSON^o)    Jan.  15. 

The  taperior  Comrtt  of  common  law  at  WwtmiiiBter  have  jarisdictioB  at  eomson  liv 
to  issue  a  writ  of  habeas  corpus  ad  sabjiciendnm,  to  all  parts  of  the  dominions  of  the  Ciown 
of  England,eTen  to  those  in  which  an  independent  local  jndicatnre  has  been  establishsd. 
Snch  jurisdiction  can  be  taken  awaj  only  by  express  le^slatiTe  enactment. 

Accordingly,  this  Court  granted  a  writ  of  habeas  corpus  directed  to  certain  gaolen  ind 
others,  in  the  prorince  of  Upper  Canada,  commanding  them  to  bring  up  the  body  of  A.,  a 
British  subject,  alleged  to  he  illegally  in  their  custody. 

Edwin  Jakks  moved  tfaat  a  writ  of  habeas  corpus  ad  sabjiciendam 
be  issued  to  the  sheriff  of  the  county  of  York,  in  Canada,  and  to  the 
keeper  of  the  gaol  of  Toronto  in  that  county,  to  bring  up  the  body  of 
John  Anderson. 

The  motion  was  made  on  the  affidavit  of  Louis  Alexis  Chamer- 
ovzow,  of  27,  New  Broad  Street,  in  the  city  of  London,  secretary  of 
The  British  and  Foreign  Anti-Slavery  Society ;  which  stated  that 
John  Anderson,  of  the  city  of  Toronto,  in  Her  Majesty's  province  of 
Canada,  a-  British  subject  domiciled  there,  was,  as  the  deponent 
believed,  illegall;^  detained  in  the  criminal  gaol  of  the  said  city  against 
his  will,  not  having  been  legally  accused,  or  charged  with,  or  legally 
tried  or  sentenced  for,  the  commission  of  any  crime,  or  of  any  offence 
against  or  recognised  by  the  laws  in  force  in  the  said  province,  or  in 
any  part  of  Her  Majesty's  dominions ;  and  not  being  otherwise  liable 
to  be  imprisoned  or  detained  under  or  by  virtue  of  any  such  laws: 
and  that,  unless  a  peremptory  writ  of  habeas  corpus  should  immedi- 
0AQQ-1  ately  'issue,  the  life  of  the  said  John  Anderson  was  exposed 
^  to  the  greatest  and  to  immediate  danger. 

Edwin  James,  for  the  writ. — The  Crown,  through  the  superior 
Courts  at  Westminster,  has  poWer  to  issue  the  prerogative  mandatory 
writ  of  habeas  corpus  to  any  part  of  the  Queen's  dominions,  and 
therefore  to  Canada.  Stat.  14  O.  8,  a  83,  ''  An  Act  for  making  more 
effectual  provision  for  the  government  of  the  province  of  Quebec  in 
North  America,"  recites  in  the  preamble  that  the  **  countries,  terri- 
tories, and  islands  in  America,"  dealt  with  by  the  Act,  were  ''cedeu 
to  His  Majesty  by  the"  ''  treaty  of  peace,  concluded  at  Paris  on  lOtu 
February,  1763'^;  and,  by  atat.  81  O.  8,  c.  81,  s.  2,  the  province  of 
Quebec  is  divided  into  two  separate  provinces  called  the  province  of 
Upper  Canada  and  the  province  of  Lower  Canada.  [Hill,  J.— I 
observe  that  stat.  14  O.  8,  c.  83,  enacted,  by  sect.  8,  '*  that  in  all 
matters  of  controversy,  relative  to  property  and  civil  rights,  resort  ** 
should  *'  be  had  to  the  laws  of  Canaida,  as  the  rule  for  the  decision  of 
the  same;"  and,  by  sect.  11,  that  the  criminal  law  of  England  was  to 
be  continued  in  force  in  the  province.]  There  can  be  no  doubt  but  that 
the  writ  of  habeas  corpus  may  issue  to  Canada.  In  delivering  the  judg* 
ment  of  this  Court  in  Leonard  Watson's  Case,  9  A.  &  E.  781,  782  (E. 
C.  L.  R.  vol.  36),  Lord  Denman,  C.  J.  said,  "  The  difficult  questions  that 

(a)  In  consequence  of  the  decision  in  tlib  cmo  it  has  since  been  enacted,  by  stat.  S5^ 
16  Vict  c.  so,  8.  1,  that  no  writ  of  habeas  corpus  shall  issne  oat  of  England  br  authority 
of  any  Judge  or  Court  of  justice  therein,  into  an j  colony  or  foreign  dominion  of  the 
Onown  where  Her  Majesty  has  a  lawfully  esublished  Court  or  Courts  of  justice,  haTio{ 
authority  to  grant  and  issue  the  said  writ,  and  to  insure  the  due  execution  thereof  dirough- 
9at  such  colony  or  dominion.  Sect.  S  proyides  that  the  Act  shall  not  affect  or  interfcft 
Widi  any  legally  existing  right  of  appeal  to  Her  Migesty  in  council. 
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may  arise  toDcbing  the  enforcement  in  England  of  foreign  laws,  are  ex- 
clnded  from  this  case  entirely ;  for  Upper  Canada  is  neither  a  foreign 
state,  nor  a  colony  with  any  peculiar  customs.  Here  are  no  mala  pro- 
bibita  by  virtue  of  arbitrary  enactments ;  the  relation  of  master  and 
slave  *is  not  recognised  as  legal :  but  Acts  of  Parliament  have  f^aqq 
declared  that  the  law  of  England,  and  none  other,  shall  there  '- 
prevail."  No  precedent  has  been  discovered  of  an  actual  issue  of  the 
writ  to  Canada;  but  no  distinction  exists,  for  this  purpose,  between 
that  colony  and  any  other  part  of  the  dominions  or  the  Crown.  In 
Bac.  Abr.,  tit.  Habeas  OorpuB,  (B.)  2,  under  the  heading,  "  To  what 
places  it  may  be  granted,"  the  law  is  thus  laid  down :  '*  It  hath  been 
already  observed,  that  the  writ  of  habeas  corpus  is  a  prerogative  writ, 
and  that  therefore,  by  the  common  law,  it  lies  to  any  part  of  the 
King's  dominions ;  for  the  King  ought  to  have  an  account  why  any 
of  his  subjects  are  imprisoned,  and  therefore  no  answer  will  satisfy 
the  writ,  but  to  return  the  cause  with  paratum  habeo  corpus,  ftc. 
Hence  it  was  holden,  that  this  writ  lav  to  Calais  at  the  time  it  was 
subject  to  the  King  of  England."  In  delivering  the  judgment  of  the 
Coart  in  Bex  v.  Cowie,  2  Burr.  884,  855,  in  which  case  the  question 
was  whether  this  Court  had  jurisdiction  to  issue  a  certiorari  to  Ber- 
wick-upon-Tweed, Lord  Mansfield,  C.  J.,  said,  "  Writs,  not  ministeri- 
ally directed  (sometimes  called  prerogative  writs,  because  they  are 
supposed  to  issue  on  the  part  of  the  King),  such  as  writs  of  manda- 
mus, prohibition,  habeas  corpus,  certiorari,  are  restrained  by  no  clause 
in  the  constitution  given  to  Berwick :  upon  a  proper  case,  they  may 
issue  to  every  dominion  of  the  Crown  of  England.  There  is  no  doubt 
as  to  the  power  of  this  Court ;  where  the  place  is  under  the  subjection 
of  the  Crown  of  England ;  the  only  question  is,  as  to  the  propriety.^ 
To  foreign  dominions,  which  belong  to  a  prince  who  succeeds  to  the 
throne  of  England,  this  *Court  has  no  power  to  send  any  writ  v^aqq 
of  any  kind.  We  cannot  send  a  habeas  corpus  to  Scotland  or  ■- 
to  the  Electorate :  but  to  Ireland,  the  Isle  of  Man,  the  Plantations, 
and  (as  since  the  loss  of  the  Duchy  of  Normandy,  they  have  been 
considered  as  annexed  to  the  Crown,  in  some  respects),  to  Ouernsey 
and  Jersey,  we  may ;  and  formerly,  it  lay  to  Calais ;  which  was  a 
conquest,  and  yielded  to  the  Crown  of  England  by  the  treaty  of 
Bretigny."  In  1897,  a  writ  of  habeas  corpus,  tested  per  ipsum  regem 
et  concilium  in  parliamento,  was  sent  to  the  governor  of  Calais,  to 
bring  up  the  body  of  Thomas,  Duke  of  Gloucester,  then  in  custody 
Acre,  to  answer  a  charge  of  treason  preferred  against  him  by  the 
Duke  of  Rutland  and  others,  (o^  [Cbokpton,  J. — That  was  a  writ  ad 
respondendum,  which  is  on  a  aifferent  footing  from  the  writ  ad  sub- 
jiciendum.] The  following  entry  in  2  Peere  Williams's  Bep.,  p.  74, 
supports  Lord  Mansfield's  statement,  already  cited,  that  the  writ  may 
go  to  the  plantations.  "Memorandum,  9th  of  August,  1722,  it  was 
said  by  the  Master  of  the  Rolls  to  have  been  determined  by  the  Lords 
of  the  Privy  Council,  upon  an  appeal  to  the  King  in  council  from  the 

(a)  Bymer'i  Foeden,  toI.  3,  part  4,  p.  1S5  (Hague  edition,  1740).  Jamei  alto  sUteil 
that.he  had  found  the  foUowing  instancea  of  writs  haring  isimed  to  Calais.  A  writ  of 
amoTeaa  manus,  in  1363 ;  of  attadiment,  from  the  Court  of  King's  Bench,  against  thb 
nayor^  for  disobeying  a  writ,  ia  1364  ;  and  of  inqnisttion,  to  Inquire  into  the  goods  of  • 
(eUnif  in  1374. 
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foreign  plantatioiis,  Ist,  thai  if  there  be  s  new  aDd  uninbabitod  ootui* 
try  foond  out  by  English  subjects,  as  the  law  is  the  birthright  of 
every  subject,  so,  wherever  they  go,  they  carry  their  laws  with  them, 
and  therefore  such  new  found  country  is  to  be  governed  by  the  laws 
of  England :  though,  after  such  country  is  inhabited  by  the  English, 
*4911  "^^^  ^^  Parliament  made  in  ^England,  without  naming  ths 

•^  foreign  plantations,  will  not  bind  theuL"  These  dicta  are  in 
accordance  with  the  general  law  of  nations.  Thus  Yattel  lays  it 
down  (a)  that  ''when  a  nation  takes  possession  of  a  distant  coontrj, 
and  settles  a  colony  there,  that  country,  though  separated  from  the 
principal  establishment,  or  mother  country,  naturally  becomes  a  part 
of  the  state,  equally  with  its  ancient  possessions.  Whenever,  there- 
fore, the  political  laws,  or  treaties,  make  no  distinction  between  them, 
everything  said  of  the  territory  of  a  nation  mast  also  extend  to  its 
colonies."  In  Campbell  v.  Hall,  1  Cowp.  204,  208,  210,  Lord  Mans- 
field, C.  J.,  pointed  out  that  it  is  clear  that  a  country  conquered  by 
the  British  arms  becomes  subject  to  the  Legislature  of  Great  Britain; 
though  the  laws  of  such  a  country  may  be  changed  by  the  authority 
of  the  Crown.  He  gave  as  instances,  amongst  others,  Berwick,  Cras- 
cony,  Guienne,  Calais,  and  Minorca.  [Cockbubn,  C.  J. — At  the  time 
of  the  decision  in  Bex  v.  Cowle,  2  Burr.  884,  Berwick  was  not  sub- 
ject to  the  laws  of  Scotland.  There  was,  consequently,  no  superior 
Court  with  power  to* control  proceedings  instituted  there,  unless  the 
superior  Courts  of  Westminster  had  jurisdiction  to  do  sa  Black- 
burn, J. — In  the  course  of  the  judgment.  Lord  Mansfield,  C.  J., 
says, (6)  ''The  charter  gives  them"  (the  jsorporation  of  Berwick) 
"power  to  make  ordinances  with  penalties  of  fine  and  imprisonment: 
so  as  they  be  reasonable,  and  not  repugnant  to  the  laws,  statutes^  and 
customs  of  England.  In  short,  they  have  no  criminal  law,  but  the 
*4921  '^^  ^^  England ;  and  no  criminal  'jurisdiction,  but  with  such 

^  a  reference  to  the  law  of  England,  as  necessarily  includes  this 
Court."  Can  the  same  be  said  of  Canada?  Cockbitrn,  G.  J.— 
Canada  possesses  an  independent  Legislature  and  an  independent 
judicature.  Cboxpton,  J. — ^You  must  make  out  that  we  have  con* 
current  jurisdiction  with  the  superior  Courts  of  Canada.]  The  mere 
fact  that  the  Crown  has  granted  a  local  judicature  to  a  colony,  with 
the  same  jurisdiction,  within  the  colony,  that  the  superior  Courts  of 
England  have  over  the  whole  of  the  realm,  does  not,  in  the  absence 
of  express  enactment  to  the  contrary,  oust  the  Crown  of  its  right  to 
control  the  local  Courts  in  the  exercise  of  their  jurisdiction.  There 
is  a  local  judicature  in  Ireland;  but,  in  Anonymous,  Yent  357,  the 
Court  seemed  to  be  of  opinion  that  a  habeas  corpus  might  be  sent  to 
Ireland  to  remove  a  person  taken  in  execution  upon  a  iudgment  there. 
[Hill,  J. — At  that  time  an  appeal  lav  from  Ireland  to  this  Court. 
But  appeals  from  the  colonies  lie  only  to  the  Queen  in  Council.] 
There  are  several  instances  in  which  the  jurisdiction  of  the  English 
superior  Courts  to  issue  a  habeas  corpus  to  the  foreign  dominions  of 
the  Crown  has  been  considered.  In  Crawford^s  Case,  18  Q.  B.  613  (E. 
C.  L.  B.  vol.  66),  this  Court  appears  to  have  thought  that  the  writ,  ad 
subjiciendum,  runs  at  common  law  to  the  Isle  of  Man ;  at  any  rate 

(a)  Law  of  Nations,  book  I»  ch.  IS,  lect.  SIO,  p.  lt)0  (Chittj*!  edilion,  1S34). 

(b)  8  Burr.  S55. 
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since  stat.  6  G.  8,  c.  26,  by  which  the  island  was  vested  inalienably  in 
the  King  and  bis  successors,  as  part  of  the  dominions  of  the  Crown 
of  England.  In  Ex  parte  Lees,  E.  B.  k  E.  828  (E.  C.  L.  R.  vol.  96), 
the  Court  refosed  a  writ  of  error  to  bring  up  the  record  of  the 
conviction  of  the  prisoner  for  s  criminal  oflence,  by  the  Supreme 
Court  of  St.  Helena,  on  the  ground  that  the  Attorney-General's 
fiat  for  the  writ  had  not  been  obtained.  Crompton,  J.,  however, 
'afterwards  granted  a  writ  of  habeas  corpus  in  that  case.  r^AQQ 
[Crokpton,  J. — I  granted  the  writ  as  ancillary  to  the  writ  of  '- 
error,  which  the  Crown  had  afterwards  allowed  to  issue.  Cockburn, 
G.  J. — ^At  the  time  of  the  argument  of  the  question  whether  the  writ 
of  error  ought  to  be  granted,  the  Court  seems  to  have  doubted  whether  a 
writ  of  habeas  corpus  could  issue  to  St  Helena.  In  delivering  the 
judgment  of  the  Court,  Lord  Campbell,  C.  J.,  says,  B.  B.  k  £.  834 
(E.  C.  L.  R.  vol.  96),  '*  No  precedent"  "  of  any  such  proceeding"  as  a 
writ  of  error  or  certiorari  "with  respect  to  a  dependency  like  St. 
Helena,  for  several  centuries,  was  brought  before  us ;  and  it  was  not 
at  all  explained  in  what  manner  our  writs  of  error,  certiorari  or 
habeas  corpus  would  be  enforced  in  such  dependencies."]  It  has  been 
decided  that  the  writ  of  habeas  corpus  ad  subjiciendum  runs  to  Jersey : 
Carus  Wilson's  Case,  7  Q.  B.  984  (E.  C.  L.  R.  vol.  58);  Dodd's  Case, 
2  De  6.  &  J.  610.  [Hill,  J. — Suppose  that  we  issue  the  writ  in  the 
present  case,  and  that  the  parties  to  whom  it  is  directed  refuse  to  obey 
it,  what  remedy  should  we  have  ?1  The  writ  might  then  be  enforced 
'by  attachment.  [Hill,  J.— Could  we  send  our  own  officer  to  Canada 
for  that  purpose?]  Yes,  if  necessary:  and  the  attachment  would  be 
valid.  The  same  difficulty,  if  it  be  one,  would  arise  in  the  case  of  an 
issue  of  the  writ  to  Jersey.  In  the  case  before  the  Court  the  interests 
of  a  British  subject  are  vitally  affected.  The  Court  will  not,  therefore, 
refuse  to  exercise,  in  his  favour,  a  jurisdiction  warranted  by  numerous 
precedents,  merely  on  the  ground  that  there  may  be  difficulty  in  en- 
forcing the  writ,  when  granted. 

♦The  CouRT(a)  retired  for  consultation.  On  their  return,  r^^g^ 
Cockburn,  C.  J.,  delivered  judgment  as  follows.  •■ 

We  have  considered  this  matter;  and  the  result  of  our  anxious 
deliberation  is,  that  we  think  the  writ  ought  to  issue.  At  the  same  time, 
we  are  sensible  of  the  inconvenience  which  may  result  from  such  a 
step ;  and  that  it  may  be  felt  to  be  inconsistent  with  that  higher  de- 
gree of  colonial  independence,  both  legislative  and  judicial,  which 
happily  exists  .in  modern  times.  Nevertheless,  it  is  to  be  observed 
that,  in  establishing  a  local  judicature  in  Canada,  our  Legislature  has 
not  gone  so  far  as  expresslv  to  abrogate  the  right  of  the  superior 
Courts  at  Westminster  to  issue  the  writ  of  habeas  corpus  to  that 
province;  which  writ,  in  the  absenceof  any  prohibitive  enactment,  goes 
to  all  parts  of  the  Queen's  dominions.  Lord  Coke,  (6)  Lord  Mans- 
field, (c)  Blackstone,  (ci)  and  Bacon's  Abridgment,  fe)  all  agree  that 
writs  of  habeas  corpus  have  been  and  may  h«  issuea  into  all  parts  of 

(a)  Cockburn,  C.  J.,  Crompton,  HiU  and  BUckbun,  Ji. 
(6)  See  CalYin's  Case,  7  Rep.  20  a. 
(c)  In  Rex  v,  Cowle,  2  Burr.  834,  855. 
((f)  Commentaries,  toI.  S,  p.  ISl. 
(  e)  Tit.  Bab0(u  Carpu$  (B)  8. 
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the  dominioDS  of  the  Grown  of  England,  wherever  a  subject  of  the 
Crown  is  illegally  imprisoned  or  kept  in  costody.  In  addition  to 
these  dicta  of  eminent  authorities,  we  have  actual  precedents  of  the 
issue  of  the  writ,  in  very  modern  times,  into  the  Islands  of  Man, 
Jersey,  and  St.  Helena.  Inasmuch,  therefore,  as  the  power  of  this 
court  thus  to  issue  the  writ  has  been  not  merely  asserted  as  matter 
of  doctrine,  but  carried  into  effect  in  practice;  and  as  the  writ  has 
issued  even  into  dominions  of  the  Crown  in  which  there  is  an  inde* 
*4951  P^°^^°^  ^^^  judicature;  we  think  that  nothing  short  of 
-■  ^legislative  enactment  would  justify  us  in  refusing  to  exercise 
the  jurisdiction,  when  called  upon  to  do  so  for  the  protection  of  the 
personal  liberty  of  the  subject  It  may  be  that  the  Imperial  Legisla- 
ture has  thought  fit  to  leave  the  three  superior  Courts  at  Westminster 
the  same  concurrent  jurisdiction  in  this  matter  with  the  colonial  Courts 
that  they  have  inter  se.  Both  upon  authority  and  upon  precedent, 
we  think  that  the  writ  ought  to  go. 

Writ  of  habeas  corpus  granted.(a) 

(a)  The  writ  was  directed  to  the  sheriff  of  the  county  of  York,  in  Canada,  in  Her 
Hajestj's  province  of  British  North  America,  and  the  keeper  of  the  gaol  in  the  city  of 
Toronto,  in  the  said  connty ;  to  the  sheriff  of  the  connty  of  Brant,  in  Canada  aforesaid,  and 
to  the  keeper  of  the  gaol  in  the  town  of  Brantford,  in  the  said  county ;  and  to  all  other 
sheriffs,  gaolers,  and  all  constahles  and  others  in  the  said  province,  having  the  custody  or 
control  of  the  said  John  Anderson. 


MOURILYAN  v.  LABALMONDIEBE.    Jan.  16. 

(Beported,  1  E.  &  E.  683.) 


MILVAIN  and  Another  v.  PEREZ  and  Others.     Jan.  18. 

By  a  charter-party  made  between  plaintiffs,  shipowners,  and  defendants,  agents  in  Bag* 
land  for  foreign  charterers,  it  was  agreed  that  plaintiffs'  ship  the  B.  should  proceed  to  J., 
and  there  load  in  regular  turn,  in  the  customary  manner,  from  defendants,  a  full  and  com- 
plete cargo  of  coke.  It  was  further  agreed  that,  as  defendants  were  acting  for  fordga 
principals,  **all  liability  of"  defendants  '<  in  every  respect,  and  as  to  all  matters  aad 
things,  as  well  before  and  during  as  after  the  shipping  of  the  said  cargo,"  should  "cease 
as  soon  as  they**  had  '* shipped  the  cargo." 

Defendants  having  loaded  and  shipped  the  agreed  cargo,  plaintiffs  afterwards  sued  them 
in  this  action  for  not  having  shipped  it  in  regular  turn.  Held,  that  the  action  would  not 
lie,  for  that  the  charter-party  limited  defendants'  liability  to  the  acthal  shipment  of  the 
cargo,  and  protected  them  from  responsibility  for  any  irregularity  or  delay  in  the  shipment 

Declaration,  upon  a  charter-party  made  between  plaintifib  and 
♦4961  ^®^®"^^°^8.  The  charter-party,  *which  was  set  out  in  full,  was, 
^  so  far  as  is  material,  as  follows. 

''  It  is  this  day  mutually  agreed  between  Henry  Milvain,  Esquire,*^ 
(meaning  plaintifib),  ''owner  of  the  ffood  ship  or  vessel  calleil  the 
Bomarsund,"  "  now  in  the  Tyne,  and  Messieurs.  Perez,  Williams  & 
Bilton"  (meaning  defendants,)  ''as  agents  for  the  charterers,  that  the 
said  ship,  being  tight,  staunch  and  strong,  and  every  way  fitted  for 
the  voyage,  shall  proceed  to  Bamsey's  Ooke  Ovens  at  Jarrow,  and 
there  load  in  regular  turn,  in  the  customary  manneri  from  the  agents 
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of  the  said  cbarterers  (except  in  case  of  riots,  strikes,  or  any  other 
accideots  beyond  their  control,  which  may  prevent  or  delay  her 
loading),  a  full  and  complete  cargo  of  coke;"  ''and  being  so  loaded 
shall  therewith  proceed  to  Carthagena  for  orders  to  discharge  there, 
at  Escombreras  or  Porman,  and  there  discharge  the  cargo  upon  being 
paid  freight."  ''The  vessel  to  be  consigned  to  the  charterers'  agents 
at  port  of  discharge,  and  to  pay  the  usualcommission  of  two  per  cent." 
'*This  charter  being  concluded  b^  Messieurs  Perez,  Williams  &  Bilton, 
CD  behalf  of  another  party  resident  abroad,  it  is  agreed  that  all  lia- 
bility of  the  former  in  every  respect,  and  as  to  all  matters  and  things, 
as  well  before  and  during  as  after  the  shipping  of  the  said  cargo,  shall 
cease  as  soon  as  they  have  shipped  the  cargo ;  and,  further,  that  the 
vessel  shall  be  cleared  at  the  custom  house  by  them."  The  declara- 
ration  then  made  the  following  averments.  That  the  charter-party 
was  signed  by  defendants  in  these  words,  "  Perez,  Williams  &  Bilton, 
agents ; "  that  the  ship  did  proceed  to  the  said  Bamsey's  Coke  Ovens 
at  Jarrow,  and  there  were  no  riots,  strikes,  or  any  other  accidents 
beyond  defendants'  control,  which  prevented  or  delayed  the  loading 
'^of  the  said  cargo  as  agreed ;  and  tnat  plaintiffs  were  always  r^AM 
ready  and  willing  to  do,  and  did,  all  things  necessary  to  oblige  '- 
defendants  to  load  the  said  cargo,  as  agreed,  and  to  entitle  plaintii& 
to  have  the  said  cargo  loaded  as  agreed ;  and  all  things  happened 
which  were  necessary  to  happen  to  oblige  defendants  to  load  the  said 
carTO  as  agreed,  and  nothing  ever  happened  to  excuse  defendants  from 
loading  the  said  cargo  as  agreed ;  of  all  which  premises  defendants 
always  had  notice,  and  the  time  for  defendants'  loading  the  said  cargo 
as  agreed  elapsed  before  suit.  Breaches :  That  defendants  did  not 
load  the  said  cargo  as  agreed ;  that  they  made  default  in  loading  such 
car»)  for  a  long  and  unreasonable  time ;  and  that  they  did  not  load  the 
said  ship  with  such  carso,  in  regular  turn,  in  the  customary  manner. 

Plea.  That  the  said  charter-party  was  in  fact  made  by  defendants  as 
agents  on  behalf  of  another  party,  resident  abroad,  to  wit,  Gregorio 
de  Bayo,  of  Carthagena,  in  Spain,  and  that  the  said  agreed  cargo  was 
loaded  and  shipped  and  the  said  vessel  was  cleared  by  defendants  at 
the  custom-house,  before  the  commencement  of  this  suit :  and  there- 
upon all  liability  of  defendants  in  every  respect  under  and  to  the 
performance  of  the  said  charter-party,  and  to  damages  sustained  by 
plaintiffs  by  the  non-performance  thereof,  ceased.    ' 

Demurrer.    Joinder  in  demurrer. 

T.  Jones  (Northern  Circuit),  in  support  of  the  demurrer. — The  plea 
is  bad.  It  admits  all  the  breaches  assigned  in  the  declaration,  the 
last  of  which,  namely,  that  the  defendants  did  not  load  the  cargo  in 
regular  turn,  is  the  most  material.   If  the  defendants  loaded  the  cargo 


they  have  shipped  the  cargo.  The  protection 
not  extend  to  relieve  them  from  liability  for  a  shipment  not  in  accord- 
ance with  the  stipulations  of  the  charter-party.  [Crompton,  J. — 
You  give  no  effect  to  the  words  *'  as  well  before  and  during  as  after 
the  shipping  of  the  said  cargo."  Do  they  not  import  that,  if  the  ship 
is  actually  loaded  by  the  mfendanti^  they  are  not  to  be  liable  for 
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anything  occurring  in  tbe  coarse  of  loading?]  No.  The  meaning  is; 
that  they  are  not  to  be  liable  for  anything  which  occurs  during  the 
loading  of  the  ship  in  regular  turn,  provided  she  is  so  loaded.  The 
effect  is  the  same  as  if  the  charter-party  had  contained  a  stipulation 
that  the  ship  should  be  loaded  on  a  named  day ;  the  1st  January,  for 
instance.  If  so,  would  the  defendants  have  been  protected,  had  they 
delayed  tbe  loading  for  several  subsequent  days  ?  Under  the  charter- 
party,  as  actually  framed,  could  they  justify  loading  the  ship  when- 
ever they  pleased ;  and  after  a  delay  however  great  ?  [Hill,  J.— 
Perhaps  your  argument  might  have  had  some  foundation,  if  a  specific 
day  had  been  named  for  the  loading.]  The  stipulation  that  the  ship 
should  be  loaded  in  regular  turn  is  in  principle  the  same  thing.  Any 
other  construction  of  the  charter-party,  taken  as  a  whole,  leaves  tbe 
plaintiff  remediless.  The  question  is,  to  what  extent  have  the  defend- 
ants limited  their  liability :  Oglesby  v.  Yglesias,  E.  B.  &  E.  930  (K  C. 
L.  B.  vol.  96). 

Manisty,  Q.  C,  was  not  called  upon. 
*4991  *CocKBURN,  C.  J. — This  is  a'  very  clear  case.  The  defendants, 
^  entering  into  a  charter-party  as  agents  for  a  foreign  principal, 
expressly  stipulated  that  their  liability  in  every  respect,  and  as  to  all 
matters  and  things,  as  well  before  and  during,  as  after,  the  shipping 
of  the  cargo,  should  cease  as  soon  as  they  had  shipped  the  cargo  It 
is  now  sought  to  make  them  liable  for  not  loading  the  cargo  in  regular 
turn.  But  their  neglect,  if  any,  in  so  doing,  must  fall  under  the  head 
of  some  matter  or  thin^  done  before  and  during  the  shipping  of  tbe 
C^rgo.  Possibly  the  aefendants  felt  the  necessity  for  having  a 
stf'ingent  protecting  clause  inserted  in  the  charter-party.  They  bad 
a  perfect  right  to  protect  themselves  to  the  fullest  extent;  and,  thej 
having  done  so,  it  is  evident  that  the  shipowner  cannot  now  hold 
them  responsible. 

(WiGHTMAK,  J.,  was  absent.) 

Crompton,  J. — I  am  of  the  same  opinion.  The  defendants,  know- 
ing, no  doubt,  that  persons  entering  into  charter-parties  merely  as 
agents  for  others  are  often  held  personally  liable  upon  them,  have 
said  in  effect  to  the  plaintiff's,  in  the  charter-party  before  ns;  "Inas- 
much as  we  are  acting  for  a  foreign  principal,  we  will  accept  no 
further  liability  than  this:  If  the  ship  is  not  loaded,  we  will  be 
responsible ;  but,  once  she  is  loaded,  we  will  not  be  liable  in  respect 
of  anything  that  may  happen  before,  during,  or  after,  the  loading.*^ 
The  stipulation  is,  that  the  defendants'  liability  shall  cease  **  as  soon 
as  they  have  shipped  the  cargo ;"  and  the  only  question  is,  what  is 
the  meaning  of  those  words.  They  clearly  refer  to  the  fact  only,  and 
*5001  °^^  ^^  ^^^  t\Tti^  or  manner,  of  ^shipment.  If  the  argument  for 
^  the  plaintiffs  were  well  founded,  the  defendants  would  be  liable 
for  everything  that  occurred,  either  before,  during,  or  after,  the  load- 
ing, if  the  loading  was  not  in  regular  tarn.  But  it  is  evident  that  the 
defendants  were  not  to  be  in  any  way  responsible,  provided  the  load- 
ing took  place  under  the  contract;  although  the  cargo  might  be 
shipped  a  day  or  two  later  than  was  regular. 

Hill,  J. — I  am  of  the  same  opinion.  The  parties  were  at  liberty 
to  make  what  contract  they  pleased ;  and  it  is  the  duty  of  the  Court 
to  construe  the  contract  actually  made,  according  to  their  intention 
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Ogleaby  v.  Yglesiaa,  E.  B.  &  E.  980  (E.  C.  L.  B.  vol  96),  shows  that 
ic  was  competent  to  the  defendants  to  stipulate  that  they  should  not 
be  liable  for  anything  occurring  before,  during,  or  after  the  shipping 
of  the  cargo ;  provided  that  they  shipped  it  In  the  present  case  the 
plaintiffs,  admitting  that  the  defendants  have  shipped  the  cargo,  say 
that  it  was  shipped  too  late,  not  having  been  shipped  in  regular  turn. 
The  defendants  have,  however,  by  plain  words  in  the  charter-party, 
to  be  construed  according  to  their  plain  meaning,  protected  them- 
selves from  all  liability  on  that  account;  and  the  only  person  respon* 
sible  to  the  plaintiflb  is  the  defendants'  foreign  principal. 

Judgment  for  defendants. 


'The  QUEEN,  on  the  prosecution  of  the  Committiee  of  Justices  r»KAi 
of  the  Peace  for  the  County  of  Northumberland,  appointed  »■ 
aader  stat.  15  &  16  Vict.  c.  81,  for  the  purpose  of  preparing  a  basis 
or  standard  for  fair  and  equal  County  rates  in  the  said  County, 
Appellants,  and  THOMAS  DOUBLEDAY,  Respondent.    Jan.  19. 

Stat.  IS  &  16  Vict,  c  81,  bj  seol.  2,  empowen  the  jmstioes  of  a  oonntj  to  appoint  a 
commitfec  of  their  body  for  the  purpose  of  preparing  a  basis  or  standard  for  finir  and  equal 
conntj  rates,  to  be  (banded  on  the  full  and  fair  annual  Talue  (interpreted  by  sect.  6  to 
mean  the  net  annual  ▼aloe)  of  the  property  rateable  to  the  poor-rate  in  every  parish  in  tho 
oonnty.  Sect.  5  empowers  this  committee  to  order,  in  writing,  certain  speciiied  parish 
officers  and  other  persons,  haying  the  custody  or  management  of  any  public  or  parochial 
rates  or  yaluations  of  the  parishes,  to  make  written  returns  to  the  committee  of  the  amount 
of  the  full  and  fair  annual  ralue  of  the  property  in  any  parish  liable  to  be  assessed  toward 
the  coanty  rate  ;  the  date  of  the  last  Taluation  for  the  assessment  of  such  parish ;  and  the 
name  of  the  surreyor  or  other  person  by  whom  such  yaluation  was  made.  By  sect.  7  the 
committee  may,  by  their  order  in  writing,  require  the  "  overseers  of  the  poor,  constables, 
assessors,  collectors,  and  any  other  persons  whomsoever,  to  appear  before  them,"  **  and 
to  produce  all  parochial  and  other  rates,  assessments,  valuations,  apportionments,  and 
other  documents  in  their  custody  or  power  relating  to  the  value  of  or  assessment  on  all  or 
an  J  of  the  property  withm  the  several  parishes"  *' which  maybe  liable  to  be  assessed 
toward  the  county  rate,  and  to  be  examined  on  oath"  "  touching  the  said  rates,  assess- 
ments, valuations,  or  apportionments,  or  the  value  of  property  aforesaid."  By  sect  8, 
*'  every  person  who  shall  neglect  or  refuse  to  appear  when  required  so  to  do  as  aforesaid, 
or  to  be  sworn  or  examined,  or  to  produce  such  documents  as  hereinbefore  provided,"  is 
objected  to  a  penalty  not  exceeding  SO/.,  recoverable  before  justices. 

Meld,  that  sect.  7  authorises  the  committee  to  call  before  them  all  persons  whomsoever, 
able  to  give  evidence  of,  and  produce  any  documents  relating  to,  the  actual  annual  value 
of  the  property  to  be  assessed  to  the  county  rate  |  and  does  not  restrict  the  committee  to 
ascertaining,  by  the  examination  of  the  persons,  and  the  inspection  of  the  documents, 
specified  in  sect.  5,  the  amount  at  which  the  property  is  rated  to  the  poor-rate.  That 
therefore  a  person  having  in  his  possession  private  accounts  and  documents  relating  to  the 
aonaal  value  of  collieries  and  coal-mines  assessable  to  the  county  rate,  and  able  to  give 
CTtdeace  touching  their  net  annual  value,  incurs  the  penalty  under  sect.  8  by  refusing  to 
obcf  an  order  of  the  committee,  under  sect.  7^  for  his  appearance  before  them  with  such 
•(Tounto  and  documents. 

Casb  stated,  under  stat  20  and  21  Yict.  e.  48,  by  justices  of  North* 
amberland  in  Petty  Sessions. 

An  information  was  laid  by  William  Dickson,  of  Alnwick,  ih  the 
county  of  Northumberland,  clerk  to  the  ^committee  of  justices  p  j^^^ 
of  the  peace  for  the  said  county,  appointed  under  stat.  15  &  19  l- 
Vict.  c  81,  for  the  purpose  of  preparing  a  basis  or  standard  for  tiii 
and  equal  county  rates  in  the  said  county,  dulr  authorized  in  that 
behalf,  and  acting  by  the  order  and  for  and  on  behalf  of  the  said  com* 
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mittee :  who  complaimd  Ibat  Thomas  Doubledaj,  of  Newcaatle-npoa- 
Tyne,  Esquire  (the  respondent),  having  been  required  by  an  order  ia 
Writing  of  the  Committee,  signed  by  the  said  William  Dickson,  u 
their  clerk  and  by  their  order,  and  duly  served  upon  him,  to  appesr 
before  the  said  committee  on  the  4th  day  of  April,  1860,  at  the  Court 
Bouse  at  Morpeth,  in  the  said  countv,  at  12  o'clock  at  noon,  and  then 
knd  there  to  produce  before  them  all  accounts  of  receipts  and  expen- 
diture, and  all  other  documents  in  his  custody  or  power  relating  to 
the  value  of  certain  collieries  and  coal  mines  in  the  east  divisioa  of 
Castle  Ward,  in  the  said  county,  to  wit,  Backworth  colliery,  SegbiO 
colliery,  and  Burradon  colliery,  such  collieries  and  coal  mines  beiog 
property  in  the  several  parishes  within  the  said  division,  liable  to  be 
assessed  towards  the  county  rate ;  and  to  be  examined  on  oath,  and 
answer  such  questions  as  the  said  committee  might  put  to  him  respect- 
ing the  said  several  collieries  and  coal  mines,  so  that,  with  the  aid  of 
the  returns  from  the  parochial  and  other  rates  then  in  the  custody  of 
tlie  said  committee,  they  might  be  enabled  more  correctly  to  arrive  at 
the  true  rateable  value  of  such  collieries  and  coal  mines ;  did  unlaw- 
full  V,  and  without  any  reasonable  excuse,  neglect  to  appear  before  the 
toici  committee  accordingly,  contrai^^o  the  form  of  the  statute  in  such 
case  made  and  provided. 

This  information  was  laid  under  stat.  15  and  16  Yict.  c.  81,  s.  8. 
^5031       *^h®  prosecutors  (that  is  to  say,  the  said   committee  by 
J  William  Dickson  their  clerk)  and  the  respondent  (hereinafter 
called  the  defendant),  having  been  duly  summoned,  appeared  at  the 
hearing. 

The  facts  were  admitted  bv  the  defendant  to  be  correctly  laid  in  the 
information.  It  was  also  admitted  by  him  that  he  had  in  his  posses- 
sion private  accounts  and  documents  relating  to  the  annual  value  ot* 
the  collieries  and  coal  mines  in  the  information  mentioned,  and  that 
he  was  able  to  give  evidence  touching  the  net  annual  value;  but  he 
declined  to  produce  the  said  documents,  or  to  give  the  required  evi- 
dence. 

;  It  was  admitted  by  the  prosecutors  that  the  defendant  was  not  an 
overseer  of  the  poor,  a  constable,  an  assessor,  or  collector  of  public  rated 
of  or  for  any  parish,  township,  borough,  or  place  within  the  county ;  and 
that  he  was  not  a  person  having  the  custody  or  arrangement  of  any 

Eublic  or  parochial  rates  or  valuations  of  any  such  parish,  township, 
orough,  or  place,  within  the  county.  It  was  also  admitted  by  the 
prosecutors  that  the  defendant  had  not  in  his  custody  or  power  any 
parochial  or  other  rates,  assessments,  valuations,  apportionments,  or 
other  documents  relating  to  the  value  or  assessment  on  all  or  any  ot^ 
the  property  with  respect  to  which  he  was  required  to  give  evidence. 
Ana  further,  that  any  documents  in  the  defendant's  possession  or  infor- 
mation, relating  to  the  subjeot-matier  of  the  inqui^,  were  so  solely  in 
his  private  capacity. 

On  the  part  of  the  said  eommitftee,  it  was  contended  thai  thev  have 
the  power  to  require  the  ownera  and  lessees  o(  eollieriee  isd  laad, 
and  any  other  person  or  persons  whomsoever,  to  Sippear  before  tSiem 
and  to  produce  their  private  accounts,  or  other  doctments  of  a  like 
f^iLTi  ^&atura,  in  their  custody  or  power,  relating  to  (that  is^  calcti- 
-■  lated  to  show)  the  iiet  4Miuaal  value  of  -tihjpnfMj  n  ^ 
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oomity  TftteiUe  to  4he  ro!ief  oT  the  poor;  wai  -thifc  tbo  eKpreasiOii 
"  any  other  peraons  whomeoeyer,"  in  the  7^  aeotkm  of  the  Act,  is  not 
conined  or  limited  to  persona,  being  public  offioon^  faaraig  the  custody 
of  parochial  and  anch  like  doonmeBta.  That  the  primarj  object  af 
the  statnte  is  to  enable  tiie  oomfaittee  to  prepare  a  basis  or  staodtffl 
for  fair  and  eqaal  comity  rates;  ^e  same  to  be  prepared  rateably  and 
equally,  accoraing  to  the  fall  and  fitir  annnal  value  of  the  proper^ 
rateable  to  the  relief  of  the  poor.  That,  by  aection  6,  the  worra 
"  fall  and  &ir  annual  value"  are  to  be  taken  to  mean  the  net  annual 
yalne  of  the  property.  That,  to  enable  the  comiliittee  to  arrive  at  attd 
ascertain  that  value,  very  extensive  powers  are  given  to  them  by 
sections  6  and  7,  inohiding  the  power  to  call  before  them  ''any  per- 
80D8  whomsoever,"  to  produce  documenta  and  to  be  examinea  upon 
oath  tottcliing  the  value  of  the  property  to  be  assessed.  That,  if  it  bj^ 
said  that  the  expression  ''  any  persons  whomsoever,"  in  the  7th  section, 
mast  be  construed  to  mean  any  persons  of  a  {public  or  quasi  paUic 
character,  such  as  constables  and  others  mentioned  in  die  Act,  the 
answer  to  that  argument  is  two-fold.  First,  the  object  of  the  Legia* 
latare  requires  a  more  liberal  construction  of  the  words ;  and,  secondly, 
the  marked  difference  betweeen  the  language  used  in  the  fifth  section 
(which  is  confined  to  persons  of  a  public  or  quam  public  charaetar) 
and  that  used  in  the  7th  section,  clearly  shows  that  the  intention  (of 
the  Leffislature  was  to  confer  upon  tke  committee  the  power  of  calliHQ; 
for  private  aeooonts,  mud  examining  private  individuals  with  refer- 
ence to  the  net  amtnal  value  of  any  of  the  rateable  prc^r^  in  /the 
county. 

*It  was  also  contended  by  the  said  committee,  that,  in  the  rvggg 
case  of  collieries,  the  overseers  have  no  means  of  ascertaining  *- 
the  rents  paid  by  the  lessees,  or  of  ascertaining  what  additioral  annual 
valae  should  be  put  upon  the  collieries  in  re^^eet  of  things  affixed 
and  giving  additional  value  to  the  freehold  ^such  as  wagon  ways,  ho^ 
and  soch  information  can  only  be  obtained  oy  the  examination  of  thi^ 
owners  or  lessees  of  the  collieries,  or  their  agents,  and  by  compelling 
them  to  produce  such  documents  as  are  in  their  possession  or  power 
rekting  to  the  net  annual  value  of  the  property  in  question. 

On  the  other  hand  it  was  contended,  on  the  part  of  the  defendant, 
that  the  committee  have  not  the  power  to  require  him  to  appear  befbie 
them  and  produce  his  private  accounts,  or  other  documents  of  a  like 
nature,  relating  to  the  value  of  any  property  liable  to  be  assessed  to 
the  county  rate,  and  to  examine  him  on  oaUi  and  compel  him  to  as- 
sver  questions  touching  the  value  of  property. 

The  justices'  view  of  the  provioons  of  the  statute  eoindding  with 
that  of  the  defendant^  they  dismissed  the  information. 

If  the  Court  should  be  m  opinion  that  this  determination  was  wreaw, 
the  justices  requeated  that  the  matter  might  be  remitted  to  tfaemi  with 
the  opinion  of  dw  Oourt  thereon  aooordingly ;  or  that  the  Oonrt  movid 
make  bxuAl  other  order  in  relation  to  the  matter  as  to  the  Oouct  ahcrolfs} 
seem  meet. 

MamMy^  tat  the  flimeUanta.— The  joafioeB  weve  wiong  in  diamiaa^ 
ing  the  information.  The  Wionb  "  any  paraoaia  whomaeaiver/'  im  alak 
i5kl9  Vict.  cM,  a.  7^  ate  to  baavMiia  their  nalaiai  musq,  and-Mi 
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*f)0A1  ^^  restricted  *to  the  public  officials  mentioned  in  sect.  5. 
ouoj  rp^^  j^^  i^y  section  2,  provides  for  the  appointment  by  jus- 
tices in  Quarter  Sessions  of  a  committee  of  justices  "for  the  purpose 
of  preparing  a  basis  or  standard  for  fair  and  equal  county  rates,  such 
basis  or  standard  to  be  founded  and  prepared  rateably  and  equally 
according  to  the  full  and  fair  annual  value  of  the  property,  messuages, 
lands,  tenements,  and  hereditaments  rateable  to  the  relief  of  the  poor 
in  every  parish,  township,  borough,  or  place,^'  within  the  limits  of  the 
justices'  commissions.  Then  sect  5  enacts  that,  '*  For  the  purpose 
of  preparing  such  basis  or  standard  for  fair  and  equal  county  rates 
the  said  committee,  by  their  order  in  writing,  to  be  signed  by  their 
clerk,  may  from  time  to  time,  as  often  as  they  may  deem  it  necessary, 
direct  the  overseers  of  the  poor,  constables,  assessors,  and  collectors 
of  public  rates  of  or  for  any  parish,  township,  borough,  or  place  within 
the  county,  and  all  other  persons  having  the  custody  or  management 
of  any  public  or  parochial  rates  or  valuations  of  any  such  parish, 
township,  or  place,  to  make  returns  in  writing  to  the  said  committee, 
at  such  times  and  places  as  they  may  appoint,  of  the  amount  of  the 
.  full  and  fair  annual  value  of  the  whole  or  of  any  part  of  the  propertj 
within  the  parish,  township,  or  place  liable  to  l>e  assessed  towards  the 
county  rate,  together  with  the  date  of  the  last  valuation  for  the  assess- 
ment of  such  parish,  and  the  name  of  the  surveyor,  or  if  no  surveyor, 
then  the  name  or  names  of  the  person  or  persons  by  whom  and  the 
manner  in  which  the  said  valuation  was  made."  By  sect.  6,  "  For  the 
purposes  of  preparing  any  such  basis  or  standard  for  assessing  aoy 
county  rate,  the  words  'full  and  fair  annual  value'  shall  be  taken  to 
mean  the  net  annual  value  of  any  property  as  the  same  is  or  may  be 
*5071  *^^^^^  by  law  to  be  estimated  for  the  purpose  of  assessing 
"I  the  rates  for  the  relief  of  the  poor."  Then  sect.  7  enacts  that 
"The  said  committee  may  from  time  to  time,  as  often  as  they  may 
.  deiem  it  necessary,  by  their  order  in  writing,  signed  as  aforesaid,  re- 
quire the  said  overseers  of  the  poor,  constables,  assessors,  collectors, 
Hkid  any  other  persons  whomsoever,  to  appear  before  them,  when  and 
where  and  as  often  as  the  said  committee  may  deem  expedient,  and  to 
produce  all  parochial  and  other  rates,  assessments,  valuations,  appor- 
tionments, and  other  documents  in  their  custody  or  power  relating  to 
the  value  of  or  assessment  on  all  or  any  of  tne  property  within  the 
several  parishes  and  places  aforesaid  which  may  be  liable  to  be 
assessed  toward  the  county  rate,  and  to  be  examined  on  oath,  and 
answer  such  questions  as  the  said  committee  may  put  to  them  respec- 
tively touching  the  said  rates,  assessments,  valuations,  or  apportion- 
'inents,  or  the  value  of  the  property  aforesaid."  And,  by  sect  8^ 
"  Every  overseer  of  the  poor,  constable,  assessor,  collector,  or  other 
person  so  required  to  make  returns,  or  to  appear  as  aforesaid,  who 
shall,  without  any  reasonable  excuse,  neglect  to  make  such  returns  in 
•writing  as  aforesaid,  or  wilfully  make  any  false  return,  and  every  per- 
•  son  who  shall  neglect  or  refuse  to  appear  when  required  so  to  do  as 
aforesaid,  or  to  be  sworn  and  examinecl,  or  to  produce  such  documents 
as  hereinbefore  provided,  shall  forfeit  a  suiini  not  exceeding  202.,  to  be 
ptosecuted  for  and  recovered  by  order  of  the  said  committee  before 
•any  two  "  "justices:"  A  comparison  of  these  clauses  with  those  of 
•tat.  55  G.  8,  c.  51,  one  of  the  Acts  repealed  by  stat.  15  &  16  Vict.  & 
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81|  8. 1,  shows  how  mach  more  extendve  are  the  powers  conferred 
upon  the  justices  by  the  later  Act.  *Stai  65  O.  8,  c.  61,  s.  2,  r»gAo 
corresponds,  in  substance,  with  stat.  15  k  16  Vict  c.  81,  s.  6.  ^ 
Bat  sect.  9  of  the  earlier  Act,  which  answers  to  sect.  7  of  the  later, 
while  it  empowers  the  justices  to  call  for  the  books  of  assessment  of 
any  rates  or  taxes,  parliamentary  or  parochial,  in  the  hands  of  any 
constable,  churchwarden,  overseer,  assessor  or  collector,  and  to  take 
copies  thereof,  authorizes  them  *'  to  call  before  them  any  such  consta- 
ble, churchwarden,  overseer,  assessor  6r  collector,  to  give  evidence 
respecting  the  same;"  whereas  sect.  7  of  stat.  15  &  16  Vict  c.  81, 
empowers  the  committee  of  justices,  constituted  under  that  Act,  to  re* 
qaire  to  appear  before  them,  not  only  the  parochial  officers,  but  '*  any 
other  persons  whomsoever ;"  and  to  require  such  persons  to  produce, 
not  only  the  parochial  and  other  rates  and  assessments,  but  all  other 
documents  in  their  custody  or  power  relating  to  the  value  of  or  assess- 
ment on  all  or  any  of  the  property  liable  to  be  assessed  to  the  county 
rate,  and  to  be  examined  respecting  not  only  the  rates,  &c.,  but  also 
the  value  of  the  property.  The  object  of  the  Legislature,  in  this 
enactment,  clearly  was  to  enable  the  committee  to  obtain  evidence 
from  other  than  official  quarters  as  to  the  real  rateable  annual  value 
of  sttch  propertv  as  might  be  of  a  higher  annual  value  than  the 
amount  at  whicn  it  was  rated  to  the  poor-rate  by  the  parish  officers. 
The  annual  rent  which  a  tenant  pays  or  would  pay  for  the  property 
is  the  criterion  of  the  rateable  value  of  the  property  to  the  poor-rate ; 
Rex  V.  Chaplin,  1  B.  &  Ad.  926  (B.  C.  L.  R  vol.  20),  Allison  v.  Over- 
seers of  Monkwearmouth  Shore,  4  E.  &  B.  18  (£.  C.  L.  B.  vol.  82): 
but  such  property  as  collieries  and  coal  mines  may  well  be  of  higher 
value  than  the  mere  rent  paid  for  them ;  and  assessable  *to  the  rvcAg 
county  rate  accordingly.  In  giving  the  committee  of  justices  ^ 
power  to  call  for  the  best  evidence  of  the  value  of  property  the  Legis- 
lature has  but  pursued  the  policy  before  adopted  in  the  case  of  rail- 
way Companies,  which,  by  The  Railways  Clauses  Consolidation  Act» 
1845,  8  &  9  Vict,  c  20,  s.  107,  may  be  required  to  transmit  to  the 
overseers  of  the  poor  of  the  parishes,  and  to  the  clerks  of  the  peace 
of  the  counties  through  which  their  line  passes,  an  annual  account  of 
their  total  receipts  and  expenditure  for  the  year,  and  a  statement  of  the 
balance.  [Cbompton,  J. — No  power  is  given  by  that  Act  to  the  church- 
wardens and  overseers  to  call  before  them  railway  directors,  to  give 
evidence  of  the  value  of  the  line.  However,  it  does  not  follow  that 
the  Legislature  may  not,  by  the  Act  now  before  us,  have  intrusted  the 
committee  of  justices  with  the  powers  for  which  you  are  contending.1 
MelUshf  for  the  respondent. — It  would  require  very  strong  and 
express  words  in  the  Act,  to  give  the  appellants  the  inquisitorial 
power  which  they  claim.  The  object  of  the  Act  was  that  the  com- 
mittee of  justices  should  ascertain,  generally,  whether  an^  parish  was 
nited  to  the  county  rate  fairly  or  unfietirly  in  proportion  to  other 
parishes,  so  that,  if  inec[uality  in  the  assessment  existed,  it  might  be 
redressed.  A  common  interest  in  all  the  parishioners  to  keep  down 
the  amount  of  the  assessment  might  have  induced  a  particular  parish 
to  rate  the  property  within  it  below  its  value,  in  oraer  to  keep  down 
its  contribution  to  the  county  rate :  and  that  was  the  mischief  which 
the  Legislature  sought  to  remedy.    The  power  to  appeal  against  the 
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tatts  of  aaniSRient  to  tbo  ooimiy  lato^  gn^n  bj  stal  15  &  16  Tiet  e: 
Sir  s.  IT,  bodi  to  pariah  offleenr  and  infaabitant  pariahtoiiere,  obviatei 
*6101  ^^^  neoeasitj  for  *groat  strictneas  in  tho  eslablisbiiient  of  die 

•I  basis  in  tho  first  instance.    Sect.  7  was  intended  merely  to  gi? e 
aflbot  to  the  proTistons  of  sect.  6,  hy  empeirering  Ao  oonmiitee  to 
eaU  before  them  and  examine,  the  persons  fvom  whom  seet.  5  aatbor- 
kfiea  them  to  require  retnms  of  the  annual  ^no  of  propertr.    The 
words  '*  any  other  persons  whomsoever*'  in  seet.  7  relate  ezeinsiTelj 
lo  the  persons  who  are  specified  in  sect.  6,  in  addition  to  those  spe^ 
flifled  again  in  sect.  7 :  namely  "all  other  persons  having  the  custody 
or  management  of  anj  pnblio  or  parochial  rates  or  valnations  of  any** 
^  parish,  township,  or  place."    That  this  is  so  is  shown  by  the  further 
provision,  in  sect  7,  that  the  persons  sommoned  before  the  comnittee 
aire  "  to  produoe  all  parochial  and  other  rates^  assessments,  valnations. 
ai^pOTtionments,  and  other  documents  in  their  custody  or  power  relat- 
ing to  the  value  of  or  assessment  on  all  or  any  of  the  property  within 
the  several  parishes"  "  which  may  be  liable  to  be  assessed  toward  the 
county  rate.''    The  "  value"  here  spoken  of,  must  mean  the  value  as 
shown  by  the  assessment.    Again,  the  words  "any  other  persons 
whomsoever,"  in  sect.  7,  cannot  have  a  wider  application  than  the 
words  '^  other  persons"  in  sect  10 ;  by  which  section  parishes  iu  whieh 
^  overseers  or  other  persons  neglect  to  make"  the  "  return  in  writing/' 
required  by  sect  6,  are  made  liable  to  the  expenses  incurred  in  eon- 
isequence  by  the  committee  in  making  the  valuations.    In  both  see- 
tioRs,  by  '^  other  persons"  are   clearly  meant  the  persons  who,  in 
:addition  to  the  overseers,  are  to  be  required,  under  sect  5,  to  nnake 
the  return.    At  all  events,  '*aay  other  persons  whomsoever,"  in  sect. 
7„  must  refer  to  persons  only  who  areejusdem  generis  with  those  par- 
*5111  ^^^^*^^y  mentioned,  namely,  *'^  overseers  of  the  poor,  consta- 

^  bles,  assessors,"  and  '^  collectors."  No  argument  can  be  drawn 
'from  a  comparison  of  the  language  of  the  corresponding  sections  in 
Stat  65  6.  8,  c.  61.  Sect  2  of  that  Act,  which  answers  to  sect  5  of 
slat  16  k  16  Yict.  c.  81,  specifies  all  the  persons  from  whom  the  jus- 
'tieesmay  require  returns;  and  contains  no  such  general  reference  to 
all  other  persons  having  the  custody  or  management  of  rates  or  valna- 
itions  as  is  found  in  section  5  of  the  later  Act.  In  the  earlier  Act. 
4herefore,  no  such  reference  was  necessary  in  sect.  9,  which  related  to 
ject  2 ;  but  such  a  reference  was  necessary  in  sect.  7  of  the  later  Act, 
by  reason  of  the  language  of  its  &th  section.  Nor  is  the  contention 
on  the  other  side  fortified  by  the  enactment  in  the  Railways  Clauses 
Consolidation  Act,  1846,  s.  107 ;  by  which  railway  Companies  are 
required  to  make  out  and  ta^nsmit  to  the  overseers  an-  annual  account 
of  their  receipts  and  expenditure;  although  their  case  would  hare 
•been  in  point  had  the  Legislature  gone  further,  and  given  the  poor- 
Tale  assessors  power  to  compel  the  crifficials  of  the  Companies  to  attend 
with  their  books  and  give  evidence  of  the  annual  value  of  their  pnh 
:perty.  The  power  claimed  for  the  appellants  exceeds  in  string^c; 
any  conferred  by  the  Income  Tax  Acts  on  tho  assessors  to  that  lax. 
.  Mmdsiy  was  beard  iu  reply. 
L  (CooKBVBir,  C.  J.,  and  WiohtxAw^  J.,  weiaa  absent.) 
:  CuoMFCOii,  J.**->I  am  of  opinion  that  the  justices  came  to  a  wrong 
ihaiflion,    Stat  yi  h  1ft  Yipt  a  81  gives  new  powera^to  the  jnslicea 
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of  eomtieB  to  take  steps  fbr  preparing  a  Vasis  or  standard  for  iair  and 
e^toal  eo«nty  ^lates.  This  biisis  or  standard  is  intended  to  be  r«gi  o 
lasting;  although  there  may  be  an  appeal  against  it  when  ^ 
allowed.  Owing  to  the  importance  of  haying  it  carefully  adjusted,  a 
eooiniittee  of  justices  is  to  be  appointed  for  ihe  purpose.  I  agree 
with  Mr«  Mellish  as  to  the  object  of  the  Act,  and  the  duty  of  the  oom- 
aaittee;  nam^y,  to  ascertain  whether  the  property  in  the  several 
p^rbhee  is  rated  to  the  relief  of  the  poor  according  to  its  full  and  fair 
moQual  yalne;  and  not  arbitrarily,  or  at  an  amount  much  below  that 
^ue  Sect  6  shows  that  hv  ^'fuU  and  fidr  annual  value"  is  to  be 
Wfidevstood  the  net  annual  value,  as  the  same  is  required  by  law  to  be 
ealiiDated  for  the  purpose  c^  assessing  the  poor-ratea  By  sect.  6  the 
eommitlee  are  empowered  to  procure  returns  of  the  rstes  and  valua- 
tions: but  their  duty  is  to  ascertain  the  difference  between  the  actual 
assessment  and  the  actual  annual  value  of  property.  I  do  not  see  how 
ibis  diffcFence  can  be  ascertained  otherwise  tnan  by  taking  evidence 
as  to  the  actual  annual  value ;  which,  in  many  cases,  will  not  be  shown 
by  the  assessment  Overseers,  for  instance,  may  admit,  on  examin* 
adoB,  that  the  property  in  their  parish  is  not  rated  at  its  full  ai^d  fair 
annital  value.  It  is  necessary,  therefore,  that  the  committee  should 
have  further  means  than  an  inspection  of  the  rates  for  ascertaining 
the  value  of  property.  I^  now,  we  turn  to  sect  7  of  the  Act,  its  Ian* 
guage  is  very  strong;  and,  taken  in  the  literal  sense,  clearly  empowers 
the  committee  to  summon  before  them  everybody,  whether  private 
individual  or  parochial  officer,  who  can  give  any  evidence  as  to  the 
real  annual  value  of  the  property  in  parishes.  Without  some  power 
of  this  kind  the  committee  would  not  be  able  to  pursue  their  invest!* 
gattons  and  arrive  at  a  satisfactory  result  *It  may  be  an  in-  r^^i  o 
qnisitorial  power,  and  liable  to  abuse;  but  great  ioconvenience  *- 
would  result  from  its  absence.  To  advert  again  to  the  language  of 
the  Act  By  sect.  5  the  overseers  and  others,  who  are  to  be  called 
upon  to  make  returns^  are  to  return,  inter  alia,  the  name  of  the  sur* 
veyor,  or  the  name  or  names  of  the  person  or  persons  by  whom,  and 
the  manner  in  which,  the  valuation  was  made.  Now  the  surveyor  or 
other  person  would  not  necessarily  be  a  public  officer,  and,  unless 
ttnder  the  words  "any  other  persons  whomsoever"  iu  sect.  7,  the  com- 
mittee would  have  no  power  to  take  their  evidence.  These  words  are 
extremely  wide.  I  should  be  unwilling  to  strain  doubtful  language 
in  a  matter  of  this  kind ;  but  it  would  be  straining  plain  language  to 
hold  that  **  whomsoever**  refers  only  to  persons  mentioned  in  the  Act. 
Moreover,  the  section  g^oes  on  to  provide  that  the  witnesses  are  to 
produce,  not  only  all  parochial  ana  other  rates  and  assessments,  but 
also  other  documents  in  their  custody  or  power,  relating  to  the  value 
<^  the  property.  It,  therefore,  appears  to  me  that  the  Legislature 
have  intentionally  given  power  to  this  oommittee  of  gentlemen  to 
exereise  this  somewhat  arbitrary  jurisdiction,  if  necessary;  guarding 
its  exercise  by  the  requirement  that  the  witnesses  are  to  be  sum- 
moned by  the  order  in  writing  of  the  committee,  which,  it  is  to  be 
assumed,  will  not  be  issued  vexatiously  and  without  due  reason. 
Although  I  entertained  some  doubt  in  the  course  of  the  argument,  I 
have  now  eome  elearly  to  the  oonolusion  that  the  justices  were  wrong. 
HliA,  J.-^^l  am  ^  the  same  opinion.    Tb»  question  is,  whether  we 
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are  to  oonstrue  the  words  in  sect  7,  '*  any  other  persons  whomsoeyer," 
*f)l41   A^^^^r^^^S  ^  their  *plain  general  acceptation,  or  are  to  limit 
■        ^   them  to  such  persons  as  are  mentioned  in  the  6th  section,  and 
have  in  their  custody  or  power  such  documents  as  are  there  specified. 
After  hearing  the  argument  on  both  sides,  and  on  full  consideration, 
I  am  clearly  of  opinion  that  we  must  give  to  the  words  their  plain  and 
general  meaning.    The  intention  of  the  Legislature  must  be  asee^ 
tained  from  the  words  of  a  statute,  and  not  from  any  general  infer- 
ences to  be  drawn  from  the  nature  of  the  objects  dealt  with  by  the 
statute :  Fordyce  v.  Bridges,  1  H.  L.  Ca.  1.    The  statute  before  via, 
after  repealing  former  Acts,  enacts  by  sect.  2  that  it  shall  be  lawful 
for  justices  in  Quarter  Sessions,  as  often  as  they  may  deem  it  neces- 
sary, to  appoint  a  committee  of  their  body  "  for  the  purpose  of  pre* 
paring  a  basis  or  standard  for  fair  and  equal  county  rates,  snob  basis 
or  standard  to  be  founded  and  prepared  rateably  and  equally  accord- 
ing to  the  full  and  fair  annual  value  of  the  property"  "  rateable  to  the 
relief  of  the  poor  in  every  parish,  township,  borough,  or  place." 
These  words  show  that  the  oi3Ject  of  the  Legislature  was  that  the 
basis  or  standard  for  the  county  rates  should  be  founded  on  the  fall 
and  fair  annual  value  of  the  property  to  be  assessed ;  and  not  solely 
on  the  amount  at  which  such  property  was  actually  assessed  to  the 
poor-rate.    It  is,  therefore,  of  the  greatest  importance  that  the  statute 
should  receive  a  construction  which  will  give  effect  to  this  object 
By  sect.  5  the  duty  is  imposed  upon  certain  specified  public  oflKcera^ 
of  making  certain  written  returns,  when  required  by  the  committee. 
Mr.  Hellish  has  attempted  to  account  for  the  introduction  of  the  words 
*5151    '*  ^^^^^  persons"  in  sect.  7  *by  supposing  them  to  relate  to 
^  such  of  these  officers  as  are  not  expressly  mentioned  in  that 
section.    But^  as  my  brother  Crompton  has  pointed  out,  one  of  the 
duties  imposed  by  sect.  6  on  the  officers  there  specified  is  to  return  to 
the  committee  the  name  of  the  surveyor  who  makes  the  valuation. 
It  must  evidently  have  been  intended  that  the  committee  should  refer 
to  this  surveyor,  if  necessary,  for  further  information ;  but  if  Mr. 
Hellish's  construction  of  sect.  7  is  correct,  they  would  have  no  power 
to  summon  him  before  them.    The  reasonable  construction  of  sect.  7 
is  that  it  is  intended  to  enlarge  the  powers  already  given  to  the  com- 
mittee by  sect.  6,  by  authorizing  them  to  call  before  them,  not  the 
persons,  only,  enumerated  in  sect.  5,  but  also  "any  other  persons 
whomsoever  f  and  to  compel  the  production  by  the  witnesses,  not 
only  of  the  parochial  and  other  rates,  assessments,  valuations  and 
apportionments,  but  also  of  all  other  documents  which  any  witness 
may  have  in  his  custody  or  power,  and  which  relate  to  the  true  value 
of  the  property.    No  other  documents  but  those  which  are  of  that 
nature  can  be  called  for ;  and  such  documents  are  most  material  to 
the  due  exercise  of  the  duty  of  the  committee.    The  section,  further, 
^ives  the  committee  power  to  examine  the  witnesses  on  oath,  touch- 
ing either  the  rates,  assessments,  valuations  and  apportionments,  or 
the  value  of  the  property.    It  may  be  said  that  these  powers  are  to  a 
certain  extent  inquisitorial ;  but  I  see  nothing  absura  or  oppressire 
in  the  committee  being  invested  with  authority  to  acquire  the  best 
information  available.    Sect  13  enacts  that  a  copy  of  the  basis  or 
standard,  when  prepared,  is  to  be  sent  to  every  parisLi  and  submitted  to 
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its  restr  J ;  by  sect  14,  objections  to  the  basis  or  standard  may  be  sent  to 
the  ^committee,  either  by  the  parish  officers,  or  by  any  person  r*r  i  a 
affected  by  it;  and  by  sect.  17  it  may,  after  its  allowance,  be  '- 
appealed  against  to  Quarter  Sessions,  by  any  parish  officer  or  inhabitant 
parishioner,  on  wide  and  various  grounds  there  enumerated.  The  Act^ 
therefore,  providing  so  many  safeguards  against  an  abuse  of  their 
powers  hy  the  committee,  I  see  nothing  unreasonable,  unjust,  or 
improper  in  giving  to  the  words  of  sect.  7,  "  any  other  persons  whom- 
soever," their  plain  general  meaning,  according  to  which  they  include 
the  respondent  in  the  present  case.  I  am,  consequently,  of  opinion 
that  the  justices  came  to  a  wrong  decision.  The  case  must  be  remitted 
to  them  with  that  expression  of  our  opinion. 

Appeal  allowed,  without  costs;  and  case  remitted  to  the 
justices. 


WALSBY,  Appellant,  v.  ANLEY,  Respondent.    Jan.  19. 

Sut.  6  G.  4,  e.  ISO,  s.  8,  constitates  it  an  offenoe  punishable  by  conyiction,  **hy  threats 
or  intimidation,  or  bjr  moletting  or  in  any  way  obstmcting  another,"  to  *'  force  or  endea- 
voor  to  force  any*'  <*  person  engaged  in  carrying  on  any  trade  or  businesf,"  **  to  limit" 
*'the  number  or  description  of  his*'  **  workmen.** 

Held,  that  a  threat  by  a  workman  to  his  employer,  made  in  parsnanoe  of  a  combination 
(which  is  illegal)  between  that  workman  and  fellow-workmen  to  carry  it  out,  that  all 
die  workmen  so  combining  will  immediately  leave  work  unless  the  employer  discharges 
other  workmen  who  are  then  in  the  same  senrice,  renders  snch  workman  liable  to  conyic* 
kioD  for  the  above  offence. 

Cass  stated  by  a  Metropolitan  Police  Magistrate,  under  stat.  20  k 
21  Vict.  c.  43. 

On  9th  June,  1860,  the  appellant  was  convicted  by  the  magistrate, 
under  stat.  6  G.  4,  c.  129,  s.  8,  for  unlawfully,  on  16th  May,  1860, 
within  the  Metropolitan  police  district,  in  the  county  of  Middlesex, 
by  threats  endeavouring  to  force  the  respondent,  then  and  there 
^carrying  on  the  trade  of  a  builder,  to  limit  the  description  of  ri^'-irv 
his  workmen ;  and  was  ordered  to  be  imprisoned  for  one  calen-  '-  ^ 
dar  month,  with  hard  labour. 

It  was  proved,  by  the  respondent  and  other  witnesses,  that  the 
respondent  carried  on  the  trade  of  a  builder  in  Whitecross  Street, 
Middlesex,  and  that  he  employed  about  a  hundred  workmen.  In  the 
year  1859  there  had  been  a  strike  of  workmen  employed  in  the  build- 
ing trade,  and  the  respondent  then  resolved  not  to  employ,  and  did 
not  employ  for  some  time,  any  workmen  who  declined  to  work  under 
what  was  called  the  declaration.  It  was  well  understood  in  the 
building  trade  what  this  declaration  was ;  it  being  to  the  following 
effect  ''  I  declare  that  I  am  not  now,  nor  will  I  during  my  engage- 
ment with  you  become,  a  member  of,  or  support,  any  society  which 
directly  or  indirectly  interferes  with  the  arrangements  of  this  or  any 
other  establishment,  or  the  hours  or  terms  of  labour;  and  that  I 
recognise  the  right  of  employers  and  employed  individually  to  make 
any  trade  engagements  on  which  they  may  choose  to  agree." 

On  the  day  named  in  the  conviction  the  respondent  had  in  his 
employment  two  or  more  men  working  under  this  declaration.  Ow 
that  day  the  defendant  and  two  of  the  other  workmen  brought  to  the 
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vci^nddiita  parser  signed  by  tfae  defeadaai  and  about  thirty  other 
workmen,  of  which  the  following  is  a  copy.  "^  At  a  meeting  of  the 
joiners  in  the  employ  of  Mr.  Anley,  Tuesday  evening.  May  16th, 
1860,  it  was  resolved,  that  Mr.  Anley  be  given  to  understand  that^ 
unless  the  men  who  are  working  under  the  declaration  in  hia  shop 
be  discharged,  aad  we  have  a  definite  answer  by  dinner  time  to  that 
*5181  ^^^^  ^^  cease  work  immediately."  The  Appellant,  in  replj 
J  to  questions  thereupon  put  by  t^e  respondeat,  said  that  be  aid 
the  other  workmen  had  no  &alt  to  find  with  the  vespondent,  his  foie- 
maa,  or  clerks;  nor  had  he  (the  appellant)  any  &ult  to  find  with  the 
wages  he  received ;  and  when  the  respondent  inquired  what  it  was  he 
wanted,  the  appellant  answered,  *'  You  must  discharge  those  two  mea 
who.  are  worKiug  under  the  declaration ;  and  if  you  do  not,  we  will 
leave  work."  The  respondent  answered,  ''I  will  not  be  dictated  to; 
and  I  will  rather  close  my  shop  than  submit  to  your  dictation."  On 
the  same  day  the  defendant  ana  all  the  workmen  who  had  signed  the 
paper  left  the  respondent's  employment^  and  had  not  returned  up  to 
the  time  of  the  conviction. 

It  was  contended  by  the  counsel  for  the  appellant  that  what  his 
client  had  done  was  not  a  threat,  within  the  meaning  of  the  Act  of 
Parliament ;  but  the  magistrate,  being  of  opinion  that  it  was  an  offenoe 
under  the  Act,  convicted  the  appellant. 

The  question  for  the  opinion  of  the  Court  was.  Whether  this  deter- 
mination was  erroneous  in  point  of  law. 

H.  S.  Giffard,  for  the  respondent. — There  was  sufficient  evidence 
before  the  magistrate  to  warrant  him  in  convicting  the  appellant 
The  whole  question  is,  whether  what  was  said  by  the  appellant  to  the 
respondent  on  the  day  named  in  the  conviction  could  in  law  aroount 
to  a  threat  within  the  meaning  of  stat.  6  O.  4»  c.  129,  s.  S,  which 
renders  liable  to  conviction  ''any  person"  who  ''shall  by  violence  to 
the  person  or  property  of  another,  or  by  threats  or  intimidation,  or 
*5191  ^^  molesting  or  iu  any  way  obstructing  another,  force  or 
^  ^endeavour  to  force  any  manufiGu^turer  or  person  engaged  in 
carrying  on  any  trade  or  business,  to  make  any  alteration  in  his  mode 
of  regulating,  managing,  cond acting,  or  carrying  on  such  manQfac- 
tore,  trade,  or  business,  or  to  limit  ^e  number  of  his  apprentices,  or 
the  number  or  description  of  his  journey  men,  workmen,  or  servants." 
The  appellant's  statement  to  the  respondent,  "You  must  dischaige 
Uiose  two  men  who  are  working  under  the  declaration ;  and  if  yon  ao 
i^ot,  we  will  leave  work,"  though  not  necessarily  a  threat,  was  capable 
of  being  so  construed ;  and  the  fact  whether  it  was  so  intendea  was 
for  the  magistrate  to  decide.  The  essence  of  the  ofience  is  the  forcing 
or  endeavouring  to  force  an  employer  to  limit  the  number  or  descrtp 
lion  of  his  workmen ;  and  the  tnreats  employed  for  that  purpose  are 
matter  of  evidence  only :  In  Be  Perbam,  6  H.  ft  N.  8(X  In  the  next 
place,  the  threat  was  unlawful  on  another  ground,  namely,  that  it  was 
H  threat  in  effect  by  each  workman,  that  all  who  bad  signed  the  paper 
aet  out  in  the  case  would  leave  their  employment.  A  combiaatioo 
of  workmen  to  procure  the  discharge  of  fellow  workmen  who  are 
obnoxious  to  them,  by  intimidating  their  employer,  is  an  illegal 
QOQspiracy. 
.  singly  for  the  appellant.-— In  In  Be  Bwbani  tke  eoarictioB  was  kt 
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ettdoavouriBg  by  thveats  to  fom  m  irovkiimii  to  hwr«  Wm  eaiplojiti«nlL 
UBiLL,  J.— The  woids  of  stat  6  O.  4,  a.  ia»,  &  S,  with  referenoe  to  thai 
oflfoace  and  to  that  bow  in  qaealioD,  ai%  sabstantiany  the  same*  Aad 
in  In  Be  Perham,  as  in  the  pmenfc  ease,  die  threat  was,  that  others  in 
addition  *to  the  speaker  wrold  eombine  to  carry  it  out]  It  is  r^^ 
ao  longer  illegal  Ax*  workmen  to  leftiae  to  work  with  other  l^"^ 
workmen  employed  in  the  same  servioe :  the  prohibition  in  stat.  4A 
G.  3,  e.  106,  s.  3,  against  their  so  lefosing  withoat  jost  iumI  reasonable 
eaose,  having  been  repealed  by  stat  6  Q.  4,  e.  12ft,  &  2.  [Hill,  J.-— 
Stat.  6  O.  4,  e.  129,  s.  2,  repeals  all  previous  Acts  relative  to  combt- 
aations  of  workmen  or  masteis,  aa  to  wages,  time  of  working,  or 
quantity  of  work,  &o.  Seot.  3  creates  several  offences^  amongst 
others,  that  of  b;  threats  forcing  or  endeajFouriag  to  ibroe  an  employer 
to  limit  the  number  or  descriptioft  of  his  workmen.  Sect.  4  exempts 
from  punishment  persons  meeting  together  for  the  sole  purpose  of 
settling  the  rate  of  wages  which  tbqr  will  demand  for  their  work,  or 
tbe  hours  for  which  they  will  work.  Boes  not  this  exemption  lead 
to  the  inference  that  workmen  combining  for  any  other  purpose,  for 
instance,  for  that  of  endeavouring  to  force  a  mastsr  to  limit  the  num- 
ber of  his  workmen,  are  guilty  of  an  oSmoe?]  Sect.  4  merely 
expresses  more  clearly  the  intention  of  the  Legislature  in  seot.  2  in 
repealing  the  Acts  against  combinations;  an  intention  still  further 
explained  by  sect  6,  which  protects  fiom  liability  masters  who  meet 
to  determine  the  rate  of  warns  they  will  pay  to,  and  the  hours  d 
work  they  will  exact  from,  their  workmen.  Bolfe,  B.,  in  summing 
up  to  the  jury  in  Begins  v.  Selsby,  6  €k)x.  C.  C.  495,  496,  note  to 
Aegina  v.  Rowlands,  said  that,  before  the  statute,  it  was  understood 
to  be  the  law  that,  although  the  masters  might  meet  to  fix  the  rate 
of  wages,  the  workmen  might  not.  [Croxptok,  J. — In  Kex  v. 
Mawbey,  6  T.  B.  619,  686,  Grose,  J.,  in  giving  judgment,  says,  ^*  In 
many  cases  an  agreement  to  *do  a  certain  thing  has  been  con-  r«eoi 
sideied  as  the  subject  of  an  indictment  for  a  conspiracy,  though  ^ 
the  same  act,  if  done  separately  by  eaeh  individual  without  any  agree- 
ment among  themselves,  would  not  have  been  illegal.  As  in  the  case 
of  journeymen  conspiring  to  raise  their  wages :  each  may  insist  on 
raising  his  wages,  if  he  can ;  but  if  several  meet  for  the  same  purpose, 
it  is  illegal,  and  the  parties  may  be  indicted  for  a  conspiracy."  I  have 
alwavs  Uiought  that  to  be  a  true  statement  of  the  law,  notwithstanding 
the  doubts  expressed  upon  the  suliject  by  Lord  Campbell,  C.  J.,  in 
Hilton  V.  Eckersley,  6  E.  &  Bw  47,  62  (S.  C.  L  R.  vol.  88).] 

Giffardj  in  reply. — The  appellant  and  his  follow  workmen  entered 
into  an  illegal  combination  to  coeroe  their  master  in  the  choice  of  the 
men  whom  he  would  employ.  Gtranting  that  it  was  lawful  for  them 
to  leave  the  service,  it  was  not  lawful  to  intimidate  the  master  into 
dismissing  others,  bv  the  threat  of  leaving.  Many  things  are  lawful 
by  themselves  wbicn  in  combination  are  unlawful :  for  instance,  it  is 
lawful  to  pay  money,  and  to  abstain  from  marriage ;  but  it  is  unlawful 
to  pay  money  to  another  not  to  marry.  Combinations  amongst  work- 
men to  do  that  which  is  j^hilntea  by  aeck  8  of  the  Act  are  not 
within  the  protection  of  seot.  4 

CocKBUBN,  C.  J. — ^I  am  of  opinion  that  this  conviotion  mn^  be 
afllrmed.    I  am  d.ecidedly  of  opmkm  thai  every  workman  who  is  in 
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the  service  of  an  employer,  and  is  not  bonnd  by  agreement  to  the 
contrary,  is  entitled  to  the  free  and  unfettered  exercise  of  his  own 
jdiscretion  as  to  whether  he  will  or  will  not  continue  in  that  service 
in  conjunction  with  any  other  person  or  persons  who  may  be  obnoxioas 

♦M91  ^  ^™*  ^^^®  ^^^^  *^^^i  ^"J[  number  *of  workmen  who 
•I  agree  in  considering  some  of  their  fellow-workmen  obnoxious, 
have  each  a  perfect  right  to  put  to  their  emplover  the  alternative  of 
either  retaining  their  services  by  discharging  tne  obnoxious  persons, 
or  losing  those  services  by  retaining  those  persons  in  his  employment 
But  if  they  go  further,  and,  not  content  with  simply  putting  the 
Alternative  to  the  employer,  combine  to  coerce  him,  by  threats  of  jointly 
doing  something  which  is  likely  to  operate  to  his  injury,  into  discharg- 
ing the  obnoxious  persons,  I  think  that  they  may  properly  be  said  to 
bring  themselves  within  the  scope  of  the  8d  section  of  the  statute.  In 
the  case  before  us,  it  was  not  one  man  merely  who  went  to  the  employer 
and  said  that  he  should  leave  if  the  obnoxious  workmen  did  not ;  nor 
several  men  merely,  who,  adopting  the  same  course,  gave  their  master 
the  option  of  retaining  them  or  the  obnoxious  men  in  his  service: 
but  several  men,  who  combined  together  with  the  object  of  coercing 
the  master  into  dismissing  the  obnoxious  workmen,  by  the  threat  of 
otherwise  leaving  in  a  body  at  a  moment's  notice.  Although  I  at 
first  entertained  some  slight  doubt  whether  what  was  said  amounted 
to  a  ''threat,"  I  have  no  doubt  whatever  that  the  conduct  of  the 
appellant  and  the  other  malcontent  workmen  amounted  to  a  '*  molest- 
ing^' of  the  master,  within  the  meaning  of  the  Act ;  and  that  their 
proceedings  were  altogether  illegal,  whether  it  is  said  that  they 
threatened  and  intimidated,  or  that  they  molested  and  obstructed  the 
respondent,  their  employer,  in  his  business. 

(WiGHTMAN,  J.,  was  absent.) 

Cbompton,  J. — I  am  of  the  same  opinion.  I  doubted  very  much, 
*5281  ^^  ^^^^  reading  the  case,  whether  the  ^conviction  was  right ;  be- 
^  cause  the  threats  and  intimidation  used  by  the  workmen  did  not 
point  to  the  commission  bv  them  of  an  act  in  itself  unlawful ;  the 
threat  bein^  that  they  would  do  that  which,  taken  by  itself,  they  had 
a  perfect  right  to  do;  namely,  leave  the  employment.  Although, 
however,  I  think  that  any  workman  has  a  right  to  go  to  his  master 
and  say,  ''  It  is  my  whim  not  to  work  in  company  with  so  and  so," 
I  think  that  several  workmen  have  no  right  to  combine  to  procure 
the  discharge  of  persons  obnoxious  to  them  by  threatening  to  leave 
the  emplovment  at  once  in  a  body,  unless  those  persons  are  forthwith 
discharged.  It  is  matter  of  common  learning,  that  what  a  man  may 
do  singly  be  may  not  combine  with  others  to  do  to  the  prejudice  of 
another.  Stat.  6  G.  4,  a  129,  by  repealing  all  the  previous  statutes 
on  the  subject,  appears  to  me  to  have  re-established  the  common  kw 
as  affecting  combinations  of  masters  or  workmen.  I  adhere  to  the 
opinion  that,  at  common  law,  all  such  combinations  are  illegal,  and 
that  Grose,  J.,  rightly  states  the  law  in  the  passage  to  which  I  referred 
in  the  course  of  the  argument.(a)  That  being  so,  it  was  necessary, 
by  sects.  4  and  6  of  the  statute,  to  render  legal  the  combinations  of 
workmen  and  masters  therein  referred  to  respectively,  and  which 
would,  at  common  law,  have  been  illegal.    The  combination  charged 

(a)  In  Btt  V.  ICmwbeyy  6  T.  B.  at  p.  696. 
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in  the  present  case  is  one  by  workmen  to  threaten  to  leave  the  re- 
spondent's service  if  he  did  not  dismiss  certain  other  workmen.  That 
is  a  combination  not  within  the  protection  of  sect  4,  and  falling  within 
the  prohibition  in  sect  3  against  endeavoaring  by  threats  or  intimida* 
tion  to  force  an  employer  to  limit  the  number  or  description  of  his 
workmen.  As  in  the  'indictment  in  Begina  v.  Bowlands^  5  r^e^A 
Cox  C.  C.  486,  and  the  conviction  in  In  re  Perham,  5  H.  ft  N.  ^  ^^^ 
30,  80  in  the  conviction  now  before  ns,  the  threats  osed  by  the  appel- 
lant are  not  set  out;  those  cases^  however,  show  that  that  is  imma- 
terial; the  nature  of  the  language  used,  and  whether  or  not  it 
amounted  to  a  threat,  being  matter  of  evidence,  and  solely  for  the, 
consideration  of  the  magistrate.  In  the  present  case  the  magistrate 
decided  (and  I  think  rightly)  that  the  appellant's  language  did  amount 
to  a  threat,  and  that  he  mid  committed  an  offence  under  sect  3  of 
the  Act 

Hill,  J. — I  am  of  the  same  opinion.  I  have  very  little  to  add 
to  what  has  fallen  from  the  rest  of  the  Court,  in  which  I  entirely 
concur.  "  Threat,"  in  the  statute,  must  mean  a  threat  to  do  an  ille* 
gal  act.  The  question  therefore  is,  was  the  act  threatened 'by  the 
appellant  illegal  ?  I  entirely  agree  with  what  the  Lord  Chief  Justice 
has  said  as  to  the  right  of  an  individual  workman,  or  any  number  of. 
workmen,  to  tell  their  employer  that  they  decline  to  continue  to  work 
with  particular  men  to  whom  thev  object  If,  however,  they  act  in 
a  combination,  not  honestly  or  independently,  but  by  way  of  a  con- 
spiracy, in  order  to  coerce  their  employer  to  dismiss  the  men 
obnoxious  to  them,  that  combination  is  illegal.  There  was  abundant 
evidence  before  the  magistrate  that  the  appellant  had  threatened  the 
respondent  with  the  carrying  out  of  a  combination  amounting  to  an 
illegal  conspiracy  at  common  law.  The  appeal  must  therefore  be 
discharged.  Conviction  affirmed. 


*5251  *^^®  QUEEN,  on  the  prosecution  of  RICHARD  ORGAN,  v. 
-■       The  General  Council  of  Medical  Education  and  Registration 
ofthe  UNITED  KINGDOM.    Jan.  21. 

The  Modical  Act,  21  &  22  Vict.  e.  90,  by  sect.  15  enActs,  that  every  person  possessed 
ofone  or  more  of  certain  specified  qualifications  shall  be  entitled  to  be  registered  as  a 
medical  practitioner  on  payment  of  certain  fees,  and  production  to  the  registrar  of  evidence 
of  his  qualification.  By  sect.  17,  every  person  who  was  actually  practising  medicine  in 
England  before  1st  August,  1815,  is  entitled  to  be  registered  in  like  manner.  By  sect. 
4€f  power  is  given  to  the  General  Council  of  Medical  Education  (who,  by  sect.  6,  may 
delegate  their  powers  to  the  Branch  Council)  to  dispense  with  such  provisions  of  the  Act 
S9  they  think  fit,  in  favour  of,  amongst  other  classes  of  practitioners,  persons  acting  as 
nrgeons  in  the  public  service.  Sect.  26  enacts  that  **  no  qualification  shall  be  entered  on 
the  register,  either  on  the  first  registration  or  by  way  of  addition  to  a  registered  name, 
nnless  the  registrar  be  satisfied  by  the  proper  evidence  that  the  person  claiming  is  entitled 
to  it ;  and  any  appeal  from  the  decision  of  the  registrar  may  be  decided  by  the  general 
eoancil ;"  "  and  any  entry  which  shaU  be  proved  to  the  satisfaction  of "  the  council  **  to 
have  been  fhuidnlently  or  incorrectly  made  may  be  erased  from  the  register  by  order  in 
writing  of "  the  council.  And,  by  sect.  29,  "if  any  registered  medical  practitioner  shall 
be  convicted*'  "  of  any  felony  or  misdemeanour,"  "  or  shall  after  due  inquiry  be  judged 
by  the  general  council  to  have  been  guilty  of  infamous  conduct  in  any  professional  respect, 
the  general  council  may,  if  they  see  fit,  direct  the  registrar  to  erase  the  name  of  such 
medical  practitioner  from  the  register." 

0.,  a  medical  practitioner,  was  registered  under  sect.  46,  by  special  order  of  the  branch 
couieilt  on  his  representation  that  he  wanactipg  as  a.  inrgeoa  in  the  pahlic  service^*  .8ahu 
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feqineiilly  the  -gemnl  covadly  -after  .keldrng  «n  nii|«ir|r  of  wiiidi  he  Ind  dae  ttodee,  «U  n 
*  which  he  attended  under  protest  bat  made  no  defence,  erased  his  name  from  the  rqgislB^ 
on  the  groands,  first,  that  it  was  proved  to  their  satisfaction  that  the  entry  of  it  was  fraodo- 
hmtlj  and  incorrectly  made ;  secondly,  that  ihey,  after  dne  inqairy,  judged  Urn  to  haie 
been  guilty  of  infbmons  condttot  hi -a  professloBal  respeet. 

Held,  diflchaiging  a  rule  for  a  maadamos  to  the  general  cooncil  to  restore  O.'s  naaii 
to  the  register,  ^t  the  council  had  jurisdiction  nnder  the  circamstanoes  to  erase  his  name : 
botii  under  sect.  26,  the  second  clause  of  which  was  not  limited  to  the  case  of  permn 
registered  under  sects.  15  or  17,  and  under  «ect.  89,  wiiioh  did  not  make  it  a  eonditiaa  to 
the  ensure  that  the  infiunous  professional  conduct  of  which  O.  was  judged  guilty  ahooM 
haye  been  proved  to  the  coundl  to  have  occurred  before  his  registration. 

Hateb^  Serjt.,  had  obtained  a  rale,  calling  on  Thee  Oeneral  Gonncil 
of  Medical  Edaoation  and  Eegistraition  of  the  United  Kingdom  to 
show  caose  why  a  writ  of  manaamus  abonld  not  issue,  commanding 
them  to  restore  the  name  of  Richard  Ghqgan  to  the  medical  register. 
*5261  *^^  appeared  from  the-afBdavits  that  Richard  Organ,  having 
^  been,  in  1859,  inserted  in  the  medical  register,  as  being  a  sar- 
geon  in  the  pablic  service,  by  the  Branch  (a)  Medical  Council  for 
England,  nnder  The  Medical  Act,  21  k  22  Vict.  c.  90,  s.  46,  on  bis 
petition  dated  12th  January,  1869,  was  afterwards,  in  consequence  of 
certain  charges  made  against  him,  removed  from  the  register  by  tbe 
general  council ;  and  that,  in  Saster  Term,  1860,  this  Court  made 
absolute  a  rule  for  a  mandamus  to  the  council  to  restore  him,  on  the 
ground  that  he  had  not  been  heard  in  bis  defence  before  removal. 
The  council,  in  obedience  to  this  rule,  at  once  restored  his  name  to  the 
register,  and  soon  afterwards,  on  or  about  ^th  May,  1860,  gave  him 
the  following  notice. 

"Medical  Rq^istmtion  Office, 

**  82,  Soho  Square,  London,  W.C., 
''Sir,  May  28th,  1860. 

"  Information  having  reached  the  medical  council  that  you  are  not 
possessed  of  any  qualification  entitling  you  to  registration,  and  thai 
certain  of  tbe  representations  contained  in  your  memorial  to  the 
council,  dated  12th  January,  1859,  are  untrue,  and  that  your  name 
has  been  incorrectly  placed  on  the  medical  register,  and,  further,  that 
you  have  been  guilty  of  conduct  infamous  in  a  professional  respect, 
in  endeavouring  to  obtain  by  fraudulent  means  a  diploma  from  the 
Royal  College  of  Surgeons  of  Edinburgh,  I  have  to  inform  you  that, 
on  the  18th  day  of  Jane  now  next  ensuing,  at  three  o'clock  in  the 
afternoon,  the  medical  council  will  meet  at  The  Royal  College  of 
Physicians,  in  Pall  Mall  East,  London,  and  will  then  and  there  insti- 
*5271  ^^^^  ^^  investigation  into  *tbe  truth  of  these  allegations,  with 
^  a  view  to  decide  whether,  on  all  or  any  of  the  above  grounds^ 
your  name  ought  to  be  erased  from  tbe  medical  register.  At  that  in- 
vestigation you  are  hereby  invited  and  requested  to  be  present  Yoa 
will  also  take  notice  that  the  meeting  of  the  council  is  fixed  peremp 
torily  for  the  day  hereinbefore  named,  on  which  day  the  inquiry  will 
be  prosecuted,  whether  you  attend  or  not 

*'  Fbancis  Hawkins,  MJ)^  Registrar." 

On  the  receipt  of  this  notice,  Mr.  Oi^gan's  attorney  wrote  to  inquire 
whether  Mr.  Organ  would  be  allowed  to  appear  by  counsel,  and,  also, 
for  further  information  as  to  which  of  the  representations  in  his  me- 

^)eoet46eiiqKMvenThe  General  liaatsd  Cmme^  to  regleler  eBfh  wgwns  }  tel, 
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morial  were  said  tb  be  hieDrreot;  and  lie  Tecetrod  an  answer  from  ibm 
registrar,  referring  faim  "  especially  to  tbe  statements  as  to  bis  (Mr. 
Organ's)  appointments  as  medical  officer  and  public  vaccinator  to 
various  parishes;"  adding,  "bttt  the  medical  council  do  aot»  of  course, 
bind  themselves  to  confine  their  inquiries  exclusively  to  that  part  of 
the  memorial.  I  am  directed  by  the  council  to  inform  you  that, 
whilst  they  are  ready  to  allow  Mr.  Organ  the  fullest  opportunity  c^ 
explaining  and  answering  the  all^ations  made  against  him,  tbey  do 
not  think  fit  to  grant  his  application  to  be  heard  by  counsel." 

The  attorney  wrote  in  reply  that  Mr.  Organ  would  appear  under 
protest,  and  offer  no  evidence.  Mr.  Organ  and  his  attorney  aocord- 
ingly  attended  the  meeting  on  18th  June,  1860,  and  after  protest 
on  their  part,  the  council  proceeded  to  read  affidavits,  in  which  tbe 
£Eicts  were  detailed  on  which  the  charges  pointed  out  in  the  notice  of 
28th  May  were  founded ;  the  transaction  with  regard  to  the  diploma 
at  Edinburgh  having  taken  place  early  in  year  1868.  After  the  read- 
ing of  the  ^affidavits,  in  an  answer  to  an  offer  by  the  chairman  r«eag 
to  hear  any  explanation,  Mr.  Organ  and  his  attorney  again  '- 
protested,  and  declined  to  interfere.  The  council  on  the  following 
day,  19th  June,  1860,  passed  the  following  resolutions,  and  forwarded 
copies  of  them  to  Mr.  Organ. 

^'That,  it  having  been  proved  to  the  satisfaction  of  the  general 
coancil  that  the  entry  of  the  name  of  Bichard  Organ  has  been  fraudu* 
lently  and  incorrectly  made  on  the  register,  the  general  council  do 
by  this  order  in  writing  direct  that  his  name  be  erased  from  the 
register;  that  Richard  Organ  having  been  judged  by  the  general 
council,  after  due  inquiry,  to  have  been  guilty  of  infamous  conduct  in 
a  professional  respect,  the  general  council  do  hereby  adjudge  that  the 
name  of  the  said  Richard  Organ  be  erased  from  the  register,  and  do 
by  this  order  direct  the  registrar  to  erase  his  name  from  the  register 
accordingly." 

Montague  Smith  and  Sleigh  now  showed  oanse. — The  council  bad 
jurisdiction  to  order  Mr.  Organ's  name  to  be  erased  from  the  register 
upon  both  or  one  or  other  of  the  grounds  stated  in  the  resolutions  of  19th 
Jane.  The  Medical  Act,  21  &  22  Vict.  c.  90,  enacts  by  sect.  16,  that 
''Every  person  now  possessed,  and  (subject  to  the  provisions  herein* 
ailer  contained)  every  person  hereafter  becoming  possessed,  of  any 
one  or  more  of  the  qualifications  described  in  the  Schedule  (A.)  to 
this  Act,  shall,  on  payment  of  a  fee,  not  exceeding  27.-,  in  respect  of 
qoalifications  obtained  before  the  1st  day  of  January,  1859,  and  not 
exceeding  5Z.  in  respect  of  qualifications  obtained  on  or  after  that 
day,  be  entitled  to  be  registered  on  producing  to  the  registrar  of  the 
branch  council  for  ^England,  Scotkna,  or  Ireland,  the  document  fKOQ 
conferring  or  evidencing  the  qualification  or  each  of  the  quali*  *- 
fications  in  respect  whereof  he  seeks  to  be  so  registered,  or  upon  trans- 
initting[  by  post  to  such  registrar  information  of  his  name  and  address, 
and  evidenoe  of  the  qualification  or  qualifications  in  respect  whereof 
he  seeks  to  be  registered,  and  of  tbe  time  or  times  at  which  the  same 
was  or  were  respectively  obtained."  By  sect  17,  "  Any  person  who 
was  actually  practising  medicine  in  England  before  the  1st  day  of 
August,  1815,  shall,  on  payment  of  a  fee  to  be  fixed  by  tbe  general 
oeunoil,  be  entitled  to  be  >teffiiriiered  on  prodadng  to  the  togistrar  <tf 
the  branch  council  for  £ngland|  Scotland,  or  Ireland,  a  declaration 


829  KKGINA  v.  GENERAL  COUNCIL,  4c.    H.  T.  1861. 

according  to  the  form  in  the  Schedule  (B.)  to  this  Act  signed  by  him, 
or  upon  transmitting  to  such  registrar  information  of  his  name  and 
address,  and  enclosing  such  declaration  as  aforesaid."  These  being 
the  provisions  under  which  medical  practitioners  in  general  may  get 
themselves  put  on  the  medical  register,  the  Act,  by  sect.  46,  enacts 
that  *'  It  shall  be  lawful  for  the  general  council,  by  special  orders,  to 
dispense  with  such  provisions  of  this  Act  or  with  such  part  of  any 
regulations  made  by  its  authority  as  to  them  shall  seem  fit,  in  favour 
of,"  amongst  others,  "any  persons  who"  "are  acting  as  surgeons  in 
the  public  service."  Mr.  Organ,  it  appears,  obtained  registration  under 
this  latter  section,  on  his  statement  that  he  was  a  surgeon  in  the 
public  service.  Such  being  the  provisions  of  the  Act  as  to  registra- 
tion, and  such  the  mode  by  which  Mr.  Organ  got  on  the  register,  the 
question  is  whether  the  Council  of  Medical  Education  can  justify  his 
removal  therefrom,  under  the  powers  conferred  on  them  by  other 
sections.  Those  sections  are  the  26th  and  the  29th.  By  sect.  26  it  is 
*5^01   *®^^^^  ^^^^  ''  ^o  qualification  shall  be  entered  on  the  register, 

^  either  on  the  first  registration  or  by  way  of  addition  to  a  regis- 
tered name,  unless  the  registrar  be  satisfied  by  the  proper  evidence 
that  the  person  claiming  is  entitled  to  it ;  and  any  appeal  from  the 
decision  of  the  registrar  may  be  decided  by  the  general  council,  or  by 
the  council  for  England,  Scotland,  or  Ireland  (as  the  case  may  be); 
and  any  entry  which  shall  be  proved  to  the  satisfaction  of  such 
general  council  or  branch  council  to  have  been  fraudulently  or  incor- 
rectly made  may  be  erased  from  the  register  by  order  in  writing  of 
^uch  general  council  or  branch  council."  And  sect.  29  enacts  that 
''  If  any  registered  medical  practitioner  shall  be  convicted  in  England 
or  Ireland  of  any  felony  or  misdemeanour,  or  in  Scotland  of  any  crime 
or  ofience,  or  shall  after  due  inquiry  be  judged  by  the  general  council 
to  have  been  guilty  of  infamous  conduct  in  any  professional  respect, 
the  general  council  may,  if  they  see  fit,  direct  the  registrar  to  erase 
the  name  of  such  medical  practitioner  from  the  register."  The 
council  were  justified,  under  either  of  these  sections,  in  removing  Mr. 
Organ's  name  from  the  register.  It  having  been  proved  to  their  satis- 
faction that  the  entry  of  his  name  on  the  register  had  been  fraudulently 
and  incorrectly  made,  sect.  26  applies ;  as  does  sect.  29,  the  council 
having,  after  due  inquiry,  judged  Mr.  Organ  to  have  been  guilty  of 
infamous  conduct  in  a  professional  respect  The  other  side  will  con- 
tend that,  in  order  for  sect.  29  to  apply,  it  must  be  proved  that  the 
infamous  professional  conduct,  there  mentioned,  occurred  before  the 
name  was  put  on  the  register.  But  that  section  is  not  to  be  thus 
restricted  in  its  operation.  It  provides  for  the  erasure  of  a  practitioner^s 
*5S11   ^^^^*  ^^  ^^  shM  be  *judged  "to  have  been"  guilty  of  the 

-'  infamous  conduct;  by  which  must  be  meant,  to  have  been 
thus  guilty  at  anytime  before  the  adjudication.  [CBOMPToy,  J.— 
That  would  seem  to  be  the  reasonable  construction,  having  regard  to 
the  enactment  in  sect.  15,  under  which  it  appears  that  any  daly 
qualified  person  is  entitled  to  be  registered,  without  regard  to  his 
(Uiaracter,  if  he  pays  the  proper  fee  and  produces  to  the  registrar 
sufficient  levidence  of  his  qualification.]  Yes :  it  was  necessary  to 
giv^e  power,  to  the  council,  by  sect.  29,  to  remove  the  names  of  persons 
of  ia&mous  professional  character ;  who,  being  entiUed  in  the  first 
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instaoce  to  registration,  could  not  otherwise  be  erased  from  the 
register.  Whether  or  not,  however,  the  coancil  can  justify  their  pro- 
ceeding under  sect.  29,  they  clearly  can  do  so  under  sect  26 :  which 
most  give  them  power  to  expunge  from  the  register  any  name, 
however  it  got  there,  the  entry  of  which  was  fraudulent  or  incorrect. 

Haffu,  Serjt.»  in  support  of  the  rule. — First,  as  to  sect.  29.  The 
expression  '*  infamous  conduct  in  any  professional  respect,"  is  very 
vague;  and  the  council  ought  to  find  proved  some  definite  instance 
of  such  misconduct  on  the  part  of  a  practitioner,  before  taking  the 
extreme  cdurse  of  striking  his  name  off  the  register.  Assuming, 
however,  that  they  are  not  bound  to  find  him  guilty  of  any  precise 
misconduct,  they  must,  at  all  events,  find  that  be  was  guilty  of  the 
misconduct  imputed  to  him  before  he  was  registered.  Sect.  15  gives 
an  absolute  right  to  every  qualified  person  to  be  placed  on  the  regis- 
ter; and  it  would  be  strange  if  a  subsequent  section  should  give  the 
council  the  power  of  nullifying  that  right  by  striking  such  a  person 
off  on  account  of  *conduct  by  him  before  he  was  put  on.  r^coo 
Sect.  29  applies  to  ''any  registered  medical  practitioner'*  only ;  *- 
by  which  must  be  meant  any  medical  practitioner  who  after  registra- 
tion incurs  the  pains  and  penalties  of  the  section.  The  subsequent 
words  "judged"  ''to  have  been  guilty,"  merely  mean  that  the  guilt 
most  be  complete  at  the  time  of  adjudication ;  not  that  it  may  nave 
taken  place  at  anv  time  before  then.  This  clause  of  the  section  ought 
not  to  receive  a  different  construction  from  its  first  clause,  by  which, 
"If  any  registered  medical  practitioner  shall  be  convicted"  "of  any 
felony  or  misdemeanour,"  his  name  may  be  erased.  That  clause 
plainly  applies  only  to  a  conviction  after  registration,  and  also,  it 
most  reasonably  be  supposed,  to  a  conviction  for  an  offence  committed 
since  the  offender's  registration.  Otherwise,  there  is  this  anomaly, 
that  guilt,  followed  by  conviction  before  the  offender's  registration, 
does  not  disqualify  him,  once  registered,  from  remaining  on  the 
register;  but  the  same  guilt,  if  not  followed  by  conviction  until  after 
the  registration,  does  disqualify  him.  The  general  rule  in  interpret- 
ing statutes,  that  they  are  not  to  be  construed  retrospectively,  ought 
to  prevail  here ;  especially  as  the  Act  takes  away  or  restricts  pre- 
existing rightsL  Secondly,  sect  26  applies  only  to  the  erasure  of 
names  improperly  put  upon  the  register  hj  the  registrar,  and  to 
appeals  from  nis  decision  to  that  of  the  council.  The  council  cannot, 
therefore,  justify  under  that  section  the  erasure  of  Mr.  Organ's  name, 
he  having  been  put  on  the  register,  not  by  the  registrar,  but  by  spe- 
cial order  of  the  council  under  sect.  46.  [Hill,  J. — The  first  elause 
of  sect  26  no  doubt  has  the  limited  application,  only,  for  which  you 
Contend ;  but  its  second  clause,  under  which  the  council  have  acted  in 
this  case,  *authori2es  the  council  to  erase  from  the  register  r^goo 
**  any  entry  which  shall  be  proved  to"  their  satisfaction  "  to  ■- 
have  been  fraudulently  or  incorrectly  made,"  by  whomsoever  it  was 
made.]  At  all  events,  the  council  ought  to  have  found  the  facts  relat- 
ing to  the  fraud. 

(GoGKBURK,  C.  J.,  and  Wiohtmak,  J.,  were  absent.) 

Cbox PTOK,  J. — I  am  of  opinion  that  this  is  not  a  case  for  the  grant 
of  a  writ  of  mandamus  by  the  Court  in  the  exercise  of  its  discretion. 
But,  further,  apart  from  the  merits,  I  think  that  the  rule  should  be 

S.  A  S.,  YOIn  ui.— 20 


tSS  REGINA  «.  GfiNERAL  COUNCIL,  fto.    H.  T.  1861. 

*  -  »^— ^^— — ^-^— — ^—1 ^^— ^J—    ■  .  ■!  I  «  1  — ^^— »— ^■— «— — ^ 

discharged^  on  the  grovnd  that  sect.  26  of  the  statute,  under  vbicii 
the  general  coanoil  have  acted,  is  applicable  to  the  present  esse.  The 
oonncil  have  found  that  the  entry  vi  the  applicant'a  name  on  tbt 
register  was  frandnlentlj  and  incorrectly  made.  It  is  now  said,  oa 
his  behalf,  that  they  ought  to  have  foand  the  specific  facts.  This 
Conrt  has,  however,  already  granted  the  applicant  a  mandamus  all 
ing  on  the  council  to  hear  him  in  his  defence ;  and  he  has  since  had 
ato  opportunity  of  being  heard,  of  which  he  has  declined  to  avail  bii» 
self.  There  is  no  end,  therefore,  to  be  gained,  by  sending  the  cisi 
again  before  the  council  for  the  facts  to  be  ascertained.  I  think  thai 
we  have  no  right  to  interfere  with  their  determinatioB,  founded,  ai 
we  must  assume  it  to  have  been,  upon  sufficient  evidenoe,  unlesB  thej 
had  no  jurisdiction  at  all.  In  my  opinion,  however,  they  had  juris* 
diction.  Sect.  15  of  the  Act  gives  an  absolute  right  to  persons  pos- 
sessed of  certain  qualifications,  to  be  registered  as  medical  practitioa* 
ers  by  the  registrar  on  payment  of  specified  fees  and  productioB  of 
evidence  of  their  qualifioatioBS.  Then  sect  26  empow^ru  the  council 
^/)341  *^  erase  from  the  register  any  entry  proved  to  their  satisfac- 

-'  tion  to  have  been  fraudutently  or  incorrectly  made.  It  is  clear 
that  this  erasure  may  be  made  on  the  application  of  a  third  party; 
and  equally  clear  that  the  operation  of  the  enactment  is  not  restricted 
to  cases  in  which  the  entry  was  made,  under  sect.  15,  by  the  registrar. 
There  is  no  reason  why  sect.  26  should  be  restricted  to  such  cases, 
any  more  than  sect.  29  is,  or  than  secU  89  is,  which  makes  it  a  roi8> 
demeanour  in  any  person  to  '*  wilfully  procure  or  attempt  to  procure 
himself  to  be  registered  under"  the  "  Act,"  by  false  or  fraudulent 
representations.  These  sections  must  all  apply  to  every  registration, 
whether  under  sect.  15  or  under  sect.  46.  There  is,  indeed,  greater 
reason  for  their  application  to  registrations  of  the  latter  than  to  those 
of  the  former  description ;  inasmuch  as  the  council,  by  whose  special 
dispensation  the  registration  may,  under  sect.  46,  take  pkce,  are  more 
likely  to  be  exposed  to  deception  than  the  registrar,  who  rasters 
applicants  under  sect.  15.  I  also  think  that  the  case  fiiUs  within  the 
scope  of  the  29th  section.  Medical  practitionera  are  not  amenable  to 
the  jurisdiction  of  the  council,  under  that  section,  until  they  have 
been  registered.  But  if,  at  the  time  of  their  conviction  for  an  offence, 
or  of  their  adjudication  by  the  council  to  have  been  guilty  of  iab* 
mous  professional  conduct,  they  are  registered,  the  section  applies, 
and  it  is  immaterial  at  what  time  the  offence  or  misconduct,  respect- 
ively, may  have  been  committed.  It  is  said  that  this  constructioi 
makes  the  Act  retrospective.  It  does  ao  lo  a  certain  extent,  but  not 
in  the  general  sense  in  which  the  rule  against  giving  a  retrospective 
operation  to  statutes  is  understood. 
*6861       *^^^^f  ^' — I  ^^  of  ^l^e  <sait>e  opinion^    On  the  first  p<NDt  I 

^  entirely  agree  with  my  brother  Orompton.  The  grunting  of  a 
mandamus  is  to  some  extent  discretionary  with  the  Owrt ;  and  I  ao 
clearly  of  opinion  that,  under  the  drcumstances  of  the  preseiAtase^ 
we  ought  not  to  interfere.  The  facts  are,  that  Mr.  Organ,  having  beea 
put  upon  the  register  by  a  special  order  of  the  cotfncil  under  sect  46 
of  the  Act,  and  having  subsequently  been  removed  from  it  witfaoat  a 
hearing,  obtained  from  this  Court  a  rule  for  a  mandamus  tb  the  coan* 
ail  to  MEitQr«  ^hka on  tdiat^gfound.    This  was,  an  ^BM^  it^Ue caUiiV 
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tijxMi  the  ceoneil  to  hear  hk  defeeoe.  Tliej,  aoeoidisgl j,  in  o>be£eiu» 
to  the  role,  restored  him,  and  called  upon  him  to  anawer  certain  ape- 
cifio  charges,  with  a  view  to  a  decision  whether  his  name  oaght  not  tO 
be  erased  from  the  register.  The  council  haying  afterwards  Tefuaed, 
as  th^  had  a  right  to  do,  bis  application  to  be  heard  bj  connsel,  h^ 
lOtended  before  them  at  the  hearing  of  the  charges,  and  said  nothing 
in  defence,  oontenting  bimielf  with  merely  dJaputing  tixe  conneilS 
jarisdiction.  The  eonncil  then  fonnd  two  faets  proved ;  first,  that  he 
had  obtained  his  registration  fraudulently ;  and,  secondly,  that  he  bad 
been  guilty  of  infamous  professional  conduct.  The  first  fact  justified 
bis  removal  from  ike  register  under  aeot.  26,  the  second  under  seat  29 ; 
and  the  council  were  acting  within  their  jurisdiction  in  erasing  hia 
name,  if  dther  of  those  sections  apply*  I  am  of  opinion  that  halb 
those  seodons  do  apply.  The  scope  and  object  of  the  Act  is  dear^ 
Sect  Id  gives  an  afaeolute  r^[fat  to  all  persons  possessing  certain  qual- 
ifications to  be  plaeed  on  the  register  by  the  registrar.  Sect.  17  en- 
titles all  persons  who  are  actually  practising  medicine  in  Englaad 
before  Ist  August  1815,  to  the  *same  advantaga  Sect  46  em-  r«Mdi 
powers  the  genend  4souiioil  to  dispense  by  special  orders  with  '- 
the  provisions  of,  and  with  regulations  made  under,  the  Act,  in  fovoor 
of  certain  specified  classes  of  practi^ner&  The  present  applioanl^ 
Mr.  Organ,  was  registered  in  pursuance  of  an  order  of  the  council 
nnder  sect.  46 ;  and  it  has  been  argued  on  his  behalf,  that  the  aeeood 
clause  of  sect.  26  does  not  apply  to  such  a  registration,  but  only  lo 
registrations  by  the  registrar.  I  think,  however,  that  that  dauae, 
equally  with  aect  S8,  the  language  of  both  being  equally  general, 
most  be  read  as  inlying  to  the  case  of  every  registered  practitioner, 
whether  he  be  registered  under  sects.  1§  or  17,  or  under  sect  46.  If 
it  be  necessary  to  give  an  opinion  with  respect  to  sect  29, 1  should 
sa^  that  that  section  also  applies.  The  first  dause  of  that  section  ap* 
plies,  if  the  conviction  of  an  offender  takea  place  after  his  registratiM, 
although  for  aa  offence  ^eommitted  before  it ;  and  in  like  manner  the 
second  clause  applies,  if  the  council  adjudge  a  man  to  have  bean 
ffnilty  of  infamous  professional  conduct  before  his  registration,  provi- 
ded that  the  adjudication  be  after  it  The  decision  of  this  pointy  bow- 
ever,  is  not  absolutely  necessary,  the  first  ground  being  sufficient  to 
dispose  of  the  case :  but  I  think  it  right,  notwithstanding,  not  to  with- 
hold the  strong  opinion  which  I  entertain  upon  it 

Rule  disdhaiged,  with  costs 
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Dedantioii,  for  thftt,  plaintiff  having  agreed  with  defendant  to  make  for  and  seU  to 
him  bridu,  to  be  marked  as  defendant  might  direct,  defendant  wrongfallj,  deeeHAilljr,  and 
i^jnrioailj  directed  plafaitiff  to  mark  them  vith  the  name  of  &. ;  defendsnt  thiki  m^l 
knowing,  aad  plaintiff  not  knowing,  as  the  fact  was,  that  B.  need  that  name  as  a  miuk  gn 
bricks  made  anid  sold  bj  him,  to  dSstingaish  them  from  bricks  made  and  sold  by  other 
persons ;  and  thai  plaintiff,  by  so  marking  the  bricks  to  be  made  for  defendant,  wov|d 
beeome  liable  to  legal  proceedings  for  damages  al  «he  snit  of  B.,  and  to  be  Mstraiaod  tj 
imjmetkm  from  miakins  any  more  of  snch  bricks.  Thai  pMitiff,  in  ignofanoe  of  Hie 
consequences,  and  of  B.'s  rights,  marked  the  bricks  as  directed  .by  defendant,  and 
deliTered  them  to  him.  That  B.  thereupon  filed  a  bill  in  Chancery  against  plakitlff^Mr 
an  is^sMtioa,  ^  aeeoual  of  the  yiaate  SMida  bfpkiaM  A«m  Hm  Miht  sad  a  deens 
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that  plaintiff  should  pay  the  amoiint  thereof  to  B.  That  plaintiff  thereupon  coraproniMd 
snch  suit  hj  paying  R.  a  large  sum  of  money  for  his  damages,  costs,  and  exprnfes,  and 
was  also  compelled  to  pay  large  sums  of  money  for  the  costs  of  his  own  necessary  defence 
to  the  snit 

Demurrer.    Joinder  in  demurrer. 

Held,  that  the  declaration  disclosed  a  good  cause  of  action,  on  the  ground  that  plamtiff, 
though  innocent  of  fraud  in  counterfeiting  R.'s  mark,  was  ncTertheless  liahle  in  eqnitj 
to  the  suit  for  having  in  fact  counterfeited  it :  and  semhle  also  on  the  ground  that,  tbe 
natural  consequence  of  defendant's  act  being  to  plunge  plaintiff  into  the  Chancery  foit, 
and  thereby  to  cause  him  to  incur  costs  and  expenses,  plaintiff,  whether  or  not  he  wai 
liable  to  the  suit,  had  a  good  cause  of  action  against  defendant  to  recoyer  the  damages  fo 
•ustained. 

The  first  count  of  tbe  declaration  stated  tbat  plaintiff,  who,  before 
and  at  the  time  of  tbe  committing  by  defendant  of  tbe  wrongfal  acts 
tbereiDafter  mentioned,  was  a  manufacturer  of,  and  carried  on  the  busi- 
ness of  manufacturing  and  selling,  fire  bricks,  at  the  request  of  defend- 
ant agreed  with  defendant  tbat  he,  plaintifi^,  would  manufacture  and 
sell  and  deliver  divers  large  quantities  of  fire  bricks  to  defendant,  at 
or  for  certain  prices  to  be  paid  to  plaintifi^  by  defendant  for  tbe  same; 
and  tbat  all  fire  bricks  supplied  by  plaintiff  to  defendant  should  be 
marked  in  such  manner  as  defendant  might  direct.  That,  after  the 
making  of  the  said  agreement,  defendant  wrongfully,  deceitfully  and 
injuriously,  and  contrary  to  his  duty  in  that  behalf,  directed  that 
divers  fire  bricks,  to  be  manufactured,  sold  and  delivered  by  plaintiff 
to  defendant  in  pursuance  of  the  said  agreement,  should  be  marked 
with  the  word  or  name  "Bamsay,"  defendant  then  well  knowing,  as 

*5381  ^^^  *^*^^  ^^^'  ^^^^  George  Heppell  Ramsay,  before  and  at  the 
-'  time  mentioned  aforesaid,  had  been  and  was  a  manufacturer  of 
fire  bricks,  and  had  been  and  was  accustomed  to  manufacture  and  sell, 
and  did  in  fact  manufacture  and  sell,  fire  bricks  marked  with  the  name 
or  word  '*  Ramsay/'  in  order  to  indicate  that  the  fire  bricks  by  the 
said  G.  H.  Ramsay  manufactured  and  sold  were  fire  bricks  manufac- 
tured and  sold  by  him ;  and  also  to  distinguish  the  fire  bricks  so 
manufactured  and  sold  by  him  from  fire  bricks  manufactured  and  sold 
by  other  persons.  That,  at  tbe  time  when  defendant  directed  plain- 
tiff to  mark  in  manner  aforesaid  fire  bricks  so  to  be  manufactured, 
sold  and  delivered  by  plaintiff  to  defendant  as  aforesaid,  defendant 
well  knew,  as  the  fact  was,  that  such  fire  bricks,  when  so  marked, 
sold  and  delivered  bj  plaintiff  to  defendant,  would  counterfeit,  imitate 
and  resemble  fire  bricks  manufactured,  marked  and  sold  by  tbe  said 
G.  H.  Ramsay,  in  manner  aforesaid ;  and  tbat  plaintiff)  by  manufac- 
turing and  marking  such  fire  bricks  in  manner  aforesaid,  and  selling 
and  delivering  the  same  to  defendant,  would  render  himself  liable  to 
have  legal  proceedings  taken  against  him,  at  the  suit  of  the  said  0.  H. 
Bainsav,  to  recover  damages  against  him  for  so  manufacturing,  mark- 
ing and  selling  such  fire  bricks ;  and  also  for  the  said  G.  H.  Ramsay  to 
obtain  an  injunction  against  the  manufacturing  and  selling  of  fire  bricks 
marked  in  manner  aforesaid  by  plaintiff;  and  also  liable  to  pay  the 
amount  of  such  damages  as  aforesaid  to  the  said  G.  H.  Ramsay.  And 
defendant  then  wron^ully  and  fraudulently  intended  that  the  said  fire 
bricks  which  he  so  directed  plaintiff  to  manufacture  and  mark  in  manner 
aforesaid,  and  deliver  to  defendant  as  aforesaid,  should,  in  fact,  when 
i^gogi  ^manufactured  and  marked,  and  sold  and  delivered,  to  defendant, 
^  counterfeit^  imitate  and  resemble  fire  bricks*  so  manufiM^tured, 
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marked  and  sold  by  the  said  G.  H.  Samsaj  as  aforesaid;  so  that  d^ 
fendant  might  and  shonld  be  enabled,  wrongfully  and  fraadalentlj,  to 
sell  the  said  fife  bricks  so  to  be  by  plaintiff  manufactured,  and  marked 
and  sold  and  delivered  to  defendant,  as  and  for  fire  bricks  manufiio- 
tared*  by  the  said  G.  H.  Samsay.  That  plaintiff,  being  ignorant  of  the 
said  manufacture,  nuurking  and  sale  of  fire  bricks  by  the  said  G.  H. 
Bamsay  as  aforesaid,  and  being  also  ignorant  that  the  manufacturing 
and  marking  of  fire  bricks  in  pursuance  of  and  according  to  the  said 
direction  of  defendant,  and  the  selling  of  such  fire  bricks  to  defendant^ 
wooid  be  wrongful,  or  would  render  plaintiff  liable  to  such  legal  pro- 
ceedings and  to  pay  such  damages  as  aforesaid,  did,  in  pursuance  of 
and  according  to  the  said  direction  of  defendant,  manufacture  divera 
large  numbers  of  fire  bricks  for  defendant^  and  to  be  sold  and  deliv- 
ered by  plaintiff  to  defendant,  in  pursuance  of  the  said  agreement; 
and  plaintiff  being  so  ignorant  as  aforesaid,  did,  in  pursuance  of  the 
said  direction  of  defendant,  mark  each  of  the  same  fire  bricks,  by  him 
80  manufactured,  with  the  said  name  or  word  "  Ramsay ;"  ana  such 
fire  bricks,  by  plaintiff  so  manufactured  and  marked  in  pursuance  of 
the  said  directions  of  defendant,  did  in  fact  counterfeit,  imitate  and 
resemble  fire  bricks  by  the  said  G.  H.  Ramsay  manufiictured  and 
marked  and  sold  as  aforesaid.  That  plaintiff,  being  so  ignorant  as 
aforesaid,  did  sell  and  deliver  to  defendant  divers  large  quantities  of 
the  said  fire  bricks  by  him,  plaintiff,  so  manufactured  ana  marked  as 
aforesaid.  That,  by  reason  and  means  of  the  ^aforesaid  t^kajx 
wrongful  acts  of  defendant,  and  the  several  premises  aforesaid,  ^ 
and  by  reason  of  plaintiff  acting  in  manner  aforesaid,  at  the  request 
and  by  the  direction  of  defendant,  and  not  otherwise,  he,  plainti^  by 
manufacturing  and  marking  fire  bricks  in  manner  aforesaid,  and  selling 
and  delivering  such  fire  bricks  to  defendant  as  aforesaid,  became  aad 
was  liable  to  have  legal  proceedings  taken  against  him  by  and  at  the 
suit  of  the  said  G.  H.  Ramsay,  to  recover  damages  against  plaintiff  for 
and  by  reason  of  plaintiff  so  manufiicturing  and  marking  the  said  fire 
bricks  in  manner  aforesaid,  and  selling  and  delivering  the  same  bricks 
so  marked,  to  defendant  as  aforesaid ;  and  also  for  the  said  G.  H.  Ramsay 
to  obtain  an  injunction  against  the  manufacturing  and  selling  of  fire 
bricks  marked  in  manner  aforesaid ;  and  also  liable  to  pay  the  amount 
of  sach  damages  as  aforesaid  to  the  said  G.  H.  Ramsay.  That  after- 
wards, and  aflier  plaintiff  had  delivered  divers  of  the  said  fire  bricks  by 
him  manufacture  and  marked  and  sold  to  defendant  as  aforesaid,  and 
whilst  plaintiff  had  in  his  possession  some  others  of  the  fire  bricks  by 
him  so  manufactured  and  marked,  in  pursuance  of  the  said  direction 
of  defendant  as  aforesaid,  the  said  G.  H.  Ramsay  filed  his  bill  of  oom- 
plaint  in  the  Court  of  Chancery,  praying  that  plaintiff  miffht  be 
restrained  by  the  perpetual  injunction,  and  in  the  meantime  by  the 
order  and  injunction,  of  the  said  Court,  from  stamping  or  marking, 
or  causing  or  allowing  to  be  stamped  or  marked,  any  fire  brtcloi 
manufactured  by  or  for  him  with  the  name  or  mark  ''  Ramsay,"  or 
with  an^  other  name  or  mark  so  contrived  or  expressed  as  by  colour* 
able  imitation  or  otherwise  to  represent  the  fire  bricks  manufactured 
by  plaintiff  to  be  the  same  as  the  fire  bricks  manufiu^tured  by  the  said 
%  H.  Ramsay ;  and  also  from  selling  or  offering  for  sale,  or  r^r^i 
procuring  to  be  sold,  or  otherwise  parting  with  or  disposing  ^ 
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to  tbe  law.]  The  protection,  in  equity,  of  the  right  to  the  excliiaire 
use  of  a  trade  mark,  is  of  modern  origin.  In  Blanchard  v.  Hill,  i 
Atk.  484,  the  plaintiff  moved  for  an  injunction  to  restrain  the  defend- 
ant,  from  usine  the  Mogul  stamp  on  his  cards,  suggesting  the  sole 
right  to  be  in  the  plaintiff,  he  having  appropriated  the  stamp  to  him- 
self, conformably  to  the  charter  granted  to  The  Card  Makers'  Com- 
pany by  King  Charles  the  First  Lord  Hardwicke,  however,  refused 
the  injunction,  and  said  that  he  knew  no  instance  of  restraining  one 
trader  from  making  use  of  the  same  mark  with  another.  At  the 
present  day,  when  tne  jurisdiction  of  equity  is  admitted,  there  is  no 
sufficient  reason  for  saying  that  that  Court  will  afford  greater  protec- 
tion to  the  right  to  the  exclusive  use  of  a  trade  mark  than  can  be 
obtained  at  law ;  or  that  it  will  hold  an  innocent  counterfeiter  respon- 
sible  for  the  infrin^ment  of  such  a  right.  Lastly,  the  costs  incurred 
by  the  now  plaintifi^  in  the  Chancery  suit  brought  against  him  by 
Ramsay,  are  not,  in  any  view  of  the  case,  recoverable  as  damages 
from  the  now  defendant :  Maiden  v.  Fyson,  11  Q.  B.  292  (E.  C.  L.  B. 
vol.  68).  Broom  v.  Hall,  7  C.  B.  N.  S.  608  (E.  C.  L.  R.  vol.  97),  Col- 
lins  V.  Cave,  4  H.  &  N.  225.  [Cboxpton,  J.,  referred  to  CoUen  «. 
Wright,  7  K  &  B.  301.(a)] 

Hindmarch,  contri,  was  not  called  upon. 

(CocKBURN,  C.  J.,  was  absent ;  and  WiaHTKAK,  J.,  left  the  Conrt 
before  the  close  of  the  argument.) 

^BLAQ\  *Croxpton,  J. — I  am  of  opinion  that  our  judgment  must  he 
^^^  for  the  plaintiff.  Millington  v.  Pox,  8  Myl.  &  Cr.  888,  a  case 
of  the  highest  authority,  shows  that  a  Court  of  equity  will  grant  a 
perpetual  injunction  against  the  use,  by  one  tradesman,  of  the  trade 
marks  of  another,  although  auch  marks  have  been  so  used  in  igno> 
ranee  of  their  being  any  person's  property,  and  under  the  belief  that 
they  were  mere  technical  terms :  the  only  doubt  expressed  by  Lord 
Cottenham  was  as  to  the  right  of  the  plaintiffs  in  that  case  to  eosts. 
That  decision,  though  it  has  been  questioned  in  subsequent  cases,  has 
never  been  overrule ;  and  is  binding  in  this  Court.  Even  in  Farina 
V.  Silveriock,  6  De  G.  M.  k  Q.  214,  222,  Lord  Chancellor  Cranworth 
says,  "  Once  arrive  at  the  point  that  the  use  of  this  label  is  an  infringe- 
ment of  the  plaintiff's  right,  and  I  quite  agree  with  what  the  Vice 
Chancellor  has  laid  down,  for  this  Court  would  stop  anybody  from 
selling  an  article  which  should  enable  the  perpetration  of  that  fraud, 
just  as  it  would  stop  the  use  of  the  label  itself."  It  would  seem, 
therefore,  that  the  mere  fact  of  the  sale  by  one  person  of.  an  article 
marked  with  the  trade  mark  of  another  is  sufficient  of  itself,  in  equity, 
apart  from  the  intention  of  the  seller,  to  constitute  fraud,  and  entitle 
the  other  to  an  injunction,  on  proof  (which  was  wanting  in  Farina  v. 
Silveriock),  that  the  sale  is  an  infringement  of  the  right  of  the  other. 
Upon  the  remaining  point,  I  am  not  prepared  to  say  that^  if  the 
natural  consequence  of  the  defendant's  acts  has  been  to  plunge  the 
now  plaintiff  into  a  Chancery  suit,  the  latter  mav  not  recover  against 
the  former,  as  damages  in  an  action  at  law,  the  oosts  of  that  sui^ 
whatever  the  result  of  it  might  have  been. 

(a)  Judgment  affirmed  ia  the  Sxchequer  Cbamba,  8  S.ft  B.  6i7  (B.  C. L-  B.  tqI.  It) 
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Hill,  J. — T  am  of  tbe  same  opinion.  The  facts  alleged  *in  ri^^Aj 
tbe  declaration,  which  most  be  taken  to  be  true,  are  that  the  '- 
defendant,  baying  employed  the  plaintiff  to  make  bricks  for  him, 
knowingly  directed  the  plaintiff  to  mark  these  bricks  with  the  trade- 
mark of  another  person ;  that  the  plaintiff,  acting  innocently  and  in 
ignorance  of  the  rights  of  that  person,  complied  with  the  direction ; 
and  that  that  person,  Ramsay,  thereupon  filed  a  bill  in  Chancery  for 
an  injunction  against  the  plaintiff,  who  compromised  the  suit  at  a 
heavy  expense,  to  recover  which,  as  damages  from  the  defendant,  he 
now  brings  this  action.  I  am  of  opinion,  upon  these  facts,  that  the 
plaintiff  is  entitled  to  recover.  Millington  v.  Fox,  8  Myl.  &  Cr.  888, 
which,  however  much  it  may  have  been  questioned,  has  not  been 
overruled,  is  a  direct  authority  that  the  plaintiff  was  liable  to  the  suit 
in  equity ;  though  he  had  counterfeited  Bamsay's  trade-mark  inno* 
cently.  Moreover,  the  case  of  Farina  v.  Silverlock,-6  De  G.  M.  k  G. 
214,  appears  rather  to  support  than  to  contravene  that  decision.  Lord 
Chancellor  Cranworth,  in  that  case,  differed  from  Wood,  Y.  C,  rather 
as  to  the  fiftcts  than  as  to  the  law.  He  says,  (a)  *'  I  apprehend  that  the 
law  is  perfectly  clear,  that  any  one,  who  has  adopted  a  particular 
mode  of  designating  his  particular  manufacture,  has  a  right  to  say, 
not  that  other  persons  shall  not  sell  exactly  the  same  article,  better 
or  worse,  or  an  article  looking  exactly  like  it,  but  that  they  shall  not 
sell  it  in  such  a  way  as  to  steal  (so  to  call  it)  his  trade-mark,  and  make 
purchasers  believe  that  it  is  the  manufacture  to  which  the  trade-mark 
was  originally  applied."  "  What,  however,  appears  to  me  to  be  really 
ia  dispute  in  this  case  is,  the  fact,  whether  or  not  it  is  true  that  there 
are  a  great  number  of  persons  who  may  legitimately  purchase  and  do 
ordinarily  legitimately  ^purchase  the  labels  in  question,  be-  rt^a 
cause  if  there  are,  I  confess  that  then  I  cannot  concur  in  the  '- 
decree  which  has  been  made  by  the  Vice-Chancellor.  Once  arrive 
at  the  point  that  the  use  of  this  label  is  an  infringement  of  the  plain- 
tiff's right,  and  I  quite  agree  with  what  the  Yice-Chancellor  has  laid 
down,  for  this  Court  would  stop  anybody  from  selling  an  article  which 
should  enable  the  perpetration  of  that  fraud,  just  as  it  would  stop  the 
use  of  the  label  itself."  The  bill  in  that  case  stated  that  the  defend- 
ant had  printed  and  sold  labels,  being  either  copies  of  or  only  colour- 
ably  differing  from  those  which  the  plaintiff  had  invented  and  used 
for  the  purpose  of  distinguishing  his  £au  de  Cologne  from  that  of 
others;  that  thereby  great  quantities  of  spurious  Eau  de  Cologne, 
made  to  resemble  the  plaintiff's,  had  been  sold  as  the  plaintiff's ;  and 
that  thereby  the  plaintiff  had  been  greatly  injured.  There  was  no 
allegation,  however,  that  the  defendant  had  fraudulently  sold  the 
labels;  the  observations,  therefore,  of  the  Lord  Chancellor  most  be 
taken  as  an  expression  of  his  opinion  that  the  defendant,  though  he 
had  sold  them  innocently,  woula  have  been  responsible  if  it  had  been 
proved  that  the  sale  was  an  infringement  of  the  plaintiff's  right 
Upon  this  ground,  therefore,  our  judgment  must  be  for  the  now 
plaintiff.  But  I  also  agree  with  my  Brother  Crompton,  that,  if  the 
natural  consequence  of  the  defendant's  acts  was  (as  it  evidently  was) 
to  plunge  the  plaintiff  into  a  Chancery  suit,  and  thereby  to  incur 
costs  and  expenses,  the  plaintiff  has  a  good  cause  of  action  against  the 

(a)  «  De  G.  M.  4  0.  818,  8Sa. 
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defendant,  to  recover  tbose  costs  and  expeaaeB  aa  damages^  whateFer 
the  resalt  of  the  suit  in  qoeation  might  have  been. 

Judgment  for  the  plainti£(a) 

(a)  See  BnrgeM  v.  Hills,  26  BeftT.  SU ;  Bui^seas  v.  Hatelj,  26  Bear.  249. 


The  property  in  a  trade-mark  oon-  defendant  w«b  justly  compelled  to  m- 

siflts  of  the  exclusive  right  to  make  ose  demnif j  him  for  the  liability  thas  ia- 

of  it  for  the  purpose  (tf  designating  curred  to  the  proprietor.    The  ruling 

the  owner's  goods.    Equity  will  re-  in  Milliagton  v.  Fox  has  been  followed 

siraitt  any  stranger  who  makes  use  of  in  this  country :  Bale  o.  SmithwA, 

it,  on  the  ground  that  such  user  is  a  mgm$;  Goffeen  a.  BniiiU»y  4  McLmi 

▼iolation  of  a  right  of  property,  Brad-  (1849)  617 ;    Phalon  «.   Wiigi^  i 

lay  V.  Norton,  33  Conn.  157,  and  his  Pbik.  (1864)  4M. 

ignmrance  of  the  ISsct  thst  the  plaintiff  The  owner  is  enftitbd  to  an  mJT^- 

had  already  appropriated  the  teade-  tioa  against  one  who  imitates  his  tnie- 

mark|  and  the  absence  of  any  intention  mark  so  nearly  that  a  purehaser  aqgk 

en  his  part  to  interfere  with  the  plain-  be  misled ;  a  sidlMtantial  si^laritj  ii 

tiff's  privilege,  will  not  deter  the  court  sufficient :  Bradley  v.  Norton,  wprs; 

from  enjoining :  Dale  o.  Smithson,  12  Coats  v.  Holbxook,  2  Sand.  Ch.  680, 

Abb.  Pr.  (1861)  287.  and  cases  cited ;  Taylor  v.  Carpealef, 

The  principal  case  is  a  logical  se-  Id.  603,  s.  o.  in  error,  611;  Partridge 

quence  of  the  decision  in  Millington  o.  v,  Henck,  Id.  622;  Williams  v.  Joho- 

Pox,  which  held  that  the  violation  of  son,  2  Bosw.  1 ;  Stokes  v.  Laadgnff, 

a  trade-mark,  though  committed  with-  17  Barb.  608 ;  Amoskeag  ManvfiM- 

out  any  intention  to  injure  the  propri-  turing  Co.  v.  Spear,  2  Sand.  S.  G.  599; 

etor,  rendered  the  party  liable  for  the  Wolfe  v.  OotUand,  18  Howard  Pr.  61; 

damages  which  be  had  caused.    The  Clark  v.  Clark,  25  Barb.  76 ;  Brooklji 

pkintiff  in  the  prbcipal  case,  at  the  White  Lead  Co.  v.  Masury,  Id.  416; 

request  of  the  defendant,  counterfeited,  Walton  v.  Crowley,  3  Blatcbford  C.  & 

though  without  knowledge  of  the  fact,  446;  Sweet  v.  Phaloa,  10  Tifroy. 
the  trade-mark  of  a  third  pwson.   The 
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•DAYIBS,  Appenant,  9.  The  Bigbi  BonovmUe  BIOHABD,  ^^^^ 
BABON  BBBWIOK,  Bespondent.    Jan.  23.  L  ^' 

Sen.  4  G.  4y  c.  34,  8.  8,  enacts  **ThAt  if  any  Mrrant  in  hnsbandiy"  ^'sliall  eontraot 
wiUi  any  person"  "  to  9»m  him"  ''  for  any  time  or  times  whatsoerer/'  "  and"  ^*  laTing 
entered  into  sneb  serrioe  shall^  "  be  gniltf  of  any"  **  nisoendnet  or  misdemeanonr  in  tibe 
tmecntioo"  of  his  contract,  he  auiy  be  convktecl  by  jnstiees  and  sent  to  the  Honse  of  Co& 
reetHHi,  with  hard  labour. 

Appellant  was  employed  by  respondent  nndef  a  contract  by  the  terms  of  which  appel- 
lant was  to  keep  the  general  aeconnts  belonging  to  a  farm  of  respondent,  to  weigh  o«t 
food  for  cattle,  to  set  ^  men  to  work,  to  lend  %  hand  to  anythiiq;  if  wanted,  and  in  all 
thinga  to  carry  out  the  orders  of  respondent.  Appellant  entered  upon  the  employment, 
and.  In  the  course  of  it,  was  ordered  by  respondent  to  go  throagh  the  whole  of  the  cattle 
stock  rnider  appellant's  charge  on  the  farm,  and  to  gire  perticnluv  of  all  the  aBfan«Is 
wkick  had  dM  under  his  oare,  and  of  all  bolliags  and  enlTinge  which  had  taken  place. 
Appellant,  having  refused  to  obey  this  order,  was  summoned  before,  and  oo&ricted  byy 
jnsljoes,  under  the  above  enactment,  for  such  refusal. 

On  appeal  against  this  oonyiction,  held  that  it  was  bad.  First,  because  appellant  was 
BOl  a  eenraat  in  hndbaadry ;  secondly,  because,  assuming  that  he  was  such  a  servant,  he 
had  not  been  guilty  of  any  mifcondnct  er  wisdfuneanoiif  in  the  cxceotion  of  his  eoatraot 
to  aarve  in  that  capacity. 

Case  stated  by  juatioea*  of  the  county  of  Salop,  under  atat.  20  k 
21  Yiot.  c.  43. 

On  29tb  August^  1860,  an  iuforination  was  laid  by  Henry  Burd, 
as  agent  for  the  reapondent,  obarging  that  the  appellant,  on  17th  Jan- 
nary,  1859,  contracted  with  the  said  Henry  Burd,  as  such  agent»  to 
wrve  the  respondent,  in  the  capacity  and  empl^mont  of  a  servant  in 
husbandry,  for  the  term  of  one  year  from  Ist  February,  1859,  and  so 
on  from  year  to  year,  subject  to  a  month's  notice  to  determine  such  ser- 
vice at  any  time,  at  the  wages  of  1/.  60.  per  week ;  and  that  the  appel- 
lant, having  entered  on  such  service,  and  before  the  term  of  his  con- 
tract was  completed,  was,  on  28d  August  last,  guilty  of  misconduct 
in  unlawfully  refusing  to  obey  the  oraer  of  the  respondent,  viz.,  to 
go  through  the  whole  of  the  cattle  stock  under  his  charge  (on  a  cer- 
tain &LTm  at  Cronkhill,  in  the  county  of  Salop,  where  the  appellant 
waa  employed),  so  as  to  enable  one  Watkins  *to  iden>  f^rkq 

tify  ana  mark  the  animals ;  and  to  give  also  particubirs  of  all  ^ 
that  bad  died  under  his  care,  as  well  as  the  bnllings  and  calvings, 
whether  dead  or  alive. 

On  1st  September,  1880,  the  appellant  appeared  on  summons  to 
answer  the  said  information  before  the  justices.  By  the  evidence  of 
the  said  Hennr  Burd,  who  was  then  examined  as  a  witness  on  behalf 
of  the  respondent,  it  was  proved,  amongst  other  things,  that  the  terms 
of  the  said  contract  were  that  the  appellant  should  keep  the  general 
acoounta  belonging  to  the  farm  at  Cronkhill ;  should  weigh  out  food 
for  cattle,  and  set  the  men  to  work ;  should  lend  a  hand  to  anything 
if  wanted ;  and,  especially,  should  in  all  things  carry  out  the  orders 
of  the  respondent.  That,  on  28d  August,  1860,  the  said  Henry  Burd 
conveyed  an  order  written  by  the  respondent  and  addressed  to  the 
appelumt,  in  the  terms  set  forth  in  the  information ;  that  he  explained 
to  the  appellant  the  nature  of  the  order,  and  handed  him  the  paper ; 
and  that  the  appellant  threw  back  the  paper,  atating  that  be  would 
not  give  the  information  until  something  was  cleared  up,  referring  to  a 
notice,  which  had  appeared  in  the  Sbrewsbory  papers,  that  the  appellaAt 
waa  not  authorisea  to  reoeiye  oonaya  on  behalf  of  the  reapoodeol* 
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That  the  appellant  admitted  that  he  had  the  informatioQ  required, 
partly  in  a  book  and  partly  in  his  head.  That  the  appellant  had  not 
any  book  belonging  to  the  respondent,  nor  was  he  engaged  to  keep  a 
herd-book ;  bat  that  it  was,  in  witness's  opinion,  part  of  the  daty  of 
a  bailiff  to  do  so. 

The  appellant  was  thereupon  oonvicted  by  the  justices  under  stst. 

4  O.  4,  c.  84,  s.  8,  and  was  adjudged  to  be  committed  to  the  House  of 

Correction,  with  hard  labour,  for  twenty-one  dayd ;  and  a  proportion- 

^gf'^-y  able  part  of  his  *  wages  (if  any)  during  the  time  he  should  be 

J  so  confined  was  ordered  to  be  abated. 

The  grounds  of  the  conviction  were,  that  the  appellant  was  a  ser- 
vant in  husbandry,  and  that  the  act  of  disobedience  complained  of 
was  a  misconduct  or  misdemeanour  in  the  execution  of  his  contract, 
within  the  meaning  of  stat.  4  G.  4,  c.  84,  s.  8. 

The  questions  for  the  opinion  of  the  Court  were :  First,  wheiher 
the  appellant  was  a  servant  in  husbandry,  within  the  meaning  of  the 
said  statute :  Secondly,  whether  the  Act  of  disobedience  complained 
of  was  such  a  misconduct  or  misdemeanour  in  the  execution  of  his 
contract  as  is  contemplated  by  the  said  statute. 

Bovill,  for  the  respondent. — ^The  conviction  was  right.  Stat  4  6. 
4,  c.  84,  s.  8,  enacts  '*  That  if  any  servant  in  husbandry,  or  any  arti- 
ficer, calico  printer,  handicraftsman,  miner,  collier,  keelman,  pitman, 
glassman,  potter,  labourer  or  other  person  shall  contract  with  any 
person  or  persons  whomsoever,  to  serve  him,  her  or  them,  for  any 
time  or  times  whatsoever,'  or  in  any  other  manner,  ^nd'^  ''  having  en- 
tered into  such  service  shall"  '*  be  guilty  of  any"  "  misconduct  or 
misdemeanour  in  the  execution"  of  his  contract,  he  shall  be  subject  to 
conviction.  Now,  first,  the  appellant  was  a  servant  in  husbandly* 
within  the  meaning  of  this  enactment.  His  duties  were  not  restricted 
to  keeping  the  general  accounts  belonging  to  the  respondent's  farm, 
but  it  was  his  business,  also,  to  weigh  out  food  for  cattle,  set  the  men 
to  work,  attend  to  anything  if  wanted,  and  in  all  things  carry  out  the 
respondent's  orders.  The  expression,  "  servant  in  husbandry,"  in  the 
statute,  does  not  refer  merely  to  persons  engaged  in  tilling  and  sowing 
*5521  ^^°^'  ^^  ^^  other  manual  *acts  connected  with  the  production 
-'  of  crops ;  but  includes  all  servants  employed  upon  a  farm,  who 
are,  by  the  terms  of  their  contract  of  service,  oouna  to  make  them- 
selves useful  in  its  management.  In  Lilley  v.  El  win,  11  Q.  B.  742 
(E.  C.  L.  R.  vol.  68),  it  was  not  disputed  that  the  plaintiff,  a  wagoner, 
was  amenable  to  the  jurisdiction  of  justices,  under  the  statute,  as  a 
servant  in  husbandry.  The  statute  has  always  received  a  liberal  in- 
terpretation. Thus,  in  Ex  parte  Ormrod,  1  Dowl.  &  L.  825,  828, 
Williams,  J.,  held  that  a  person  who  had  contracted  to  serve  a  firm  of 
calico  printers  as  a  designer,  for  a  term  of  years,  was  an  "artificer'' 
within  the  meaning  of  the  Act.  His  Lordship,  in  giving  judgment 
said :  "  I  cannot  conceive  that  the  word  'artificer'  only  applies  to  per- 
sons engaged  in  such  occupations  as  require  merely  manual  labonr. 
The  party  who  makes  this  application  to  the  Court,  himself  states 
that  he  is  a  'pattern  designer,'  a  person  in  fiict  who  makes  the  drawing 
of  the  pattern,  which  is  then  engraved  on  the  printing  rollers^  and 
subsequently  transferred  in  colours  to  the  fabric  itself.  He  is,  there- 
fore, the  party  who  sets  all  in  motion.    He  contributes  in  the  mo9l 
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material  degree  to  this  branch  of  manufacture,  the  printing  of  calico^ 
and  may,  therefore,  I  think,  be  properly  includea  under  the  term 
'artificer.'"  In  Bowers  v.  Lovekin,  6  E.  &  B.  684  (E.  C.  L.  R.  vol.  88), 
this  court  put  an  equally  wide  construction  on  the  same  word  "arti- 
ficer," as  used  in  the  Truck  Act,  1  &  2  W.  4,  c.  87 ;  holding  that  butty 
colliers,  who  get  the  produce  of  a  mine  at  so  much  a  yard,  and  employ 
others  under  them  to  increase  the  quantity,  are  artificers,  within  the 
meaning  of  that  Act,  because  they  must  work  personally,  and  are 
treated  as  workmen.  Secondly,  the  ^appellant  was  guilty  of  r«-'5Q 
misconduct  or  misdemeanour  in  the  execution  of  his  contract,  '-  ^ 
within  the  meaning  of  stat.  4  G.  4,  c.  84,  s.  8,  by  refusing  to  obey  the 
order  to  go  through  the  stock  and  give  particulars  of  its  increase  or 
decrease  while  under  his  care.  By  the  terms  of  his  contract  he  was 
to  lend  a  hand  to  anything,  if  wanted,  on  the  farm,  which  was  a 
breeding  farm  ;  and  it  was  most  essential  to  the  respondent's  interests 
that  an  account  should  be  taken  of  the  stock  upon  it,  from  time 
to  time. 

Hwidleston,  contr^ — ^First,  the  appellant  was  not  a  servant  in  hus- 
bandry within  the  statute.  In  Lilley  v.  Elwin,  11  Q.  B.  742  (E.  C.  L. 
R.  vol.  63),  the  plain tifi^,  though  he  was  engaged  as  a  wagoner,  during  the 
harvest  worked  in  the  harvest-field  generally ;  and  the  Court  thought 
that  it  was  to  be  taken  as  part  of  his  contract  that  he  should  do  so. 
He  was  clearly,  therefore,  a  servant  in  husbandry,  and  was  properly 
taken  before  a  magistrate  for  refusing  to  continue  to  work  in  the  har- 
vest-field during  the  usual  hours.  But  the  appellant  in  the  present 
case  was  not  engaged  as  a  servant  at  all ;  still  less  as  a  servant  in 
husbandry.  [Cbomfton,  J. — ^His  chief  duty  was  to  keep  the  general 
Accounts  belonging  to  the  farm.  From  that,  it  should  seem  that  his 
position  was  rather  that  of  a  steward  than  of  a  servant.]  No  doubt 
All  his  other  duties  were  ancillary  to  that  of  keeping  the  accounts. 
As  to  the  stipulation  that  he  was  to  lend  a  hand  to  anything  if  wanted, 
it  did  not  authorize  the  respondent  to  exact  from  him  duties  not  ejus- 
dem  generis  with  those  of  his  employment.  He  was  neither  a  servant 
ia  husbandry,  nor  did  he  come  under  any  of  the  other  descriptions  of 
persons  mentioned  in  the  statute;  nor  was  he  a  person  *ejus-  v^kka 
dem  generis  with  any  of  them,  and  therefore  he  was  not  liable  ^ 
to  conviction  as  coming  under  the  description  of  an  "other  person ;" 
Kitchen  v.  Shaw,  6  A.  &  E.  729  (E.  C.  L.  R.  vol.  83).  Secondly,  the 
order,  for  disobedience  to  which  the  appellant  was  convicted,  was  one 
which  he  was  not  bound  to  obey.  The  case  finds  that  he  had  no  book 
t^elcmgtng  to  the  respondent,  and  that  he  was  not  engaged  to  keep  a 
herd  book.  (He  was  then  stopped.) 
(CocKBURJf,  C.  J.,  and  Wightman,  J.,  were  absent.) 
Crompton,  J. — ^I  am  of  opinion  that  this  conviction  must  be 
qoashed.  First,  the  Act  of  Parliament  applies  only  to  persons  who 
are  engaged  to  do  some  kind  of  manual  labour.  I  do  not  think  that 
tbe  appellant  was  employed  for  any  such  purpose.  He  appears  to 
We  been  engaged  rather  as  a  sort  of  bailiff  or  superintendent  on  the 
^nn,  than  as  a  servant  in  husbandry.  The  fact  that  it  was  one  of 
his  duties  to  weigh  out  food  for  the  cattle  would  not  make  him  a 
servant,  any  more  than  another  of  his  duties,  namely,  to  set  the  men 
to  work,  would  do  ao.    And  although  he  was,  by  the  terms  of  the 
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oootract,  to  lend  a  helping  haad,  ganerall j,  it  eannot  be  snppoeod  thil 
lie  was  to  asmst  in  inttters  otber  than  suofa  as  were  oomiected  with 
liis  principal  work»  which  was,  to  keep  the  acooants.  Aasaming,  bow* 
ever,  that  we  held  him  to  be  a  tennani  in  hosbandrj,  it  is  olesr, 
seoondly,  that  he  did  not  misconduct  himself  in  anything  connected 
with  husbandry  work.  The  eonttotion  is  bad,  theiefofe^  on  both 
grounds. 
Hill,  J^ — ^I  am  of  the  same  opisMa  on  both  jpoiiits. 

Coariction  qnashed. 


mfkRfxi  *^®  QUEEN,  on  the  prosecution  of  The  Churchwardens  and 

°*^J       Overseers  of  the  Poor  of  the  Parish  of  MANGOTSPIELD, 

in  the  county  of  GLOUGESTEB,  Bespondents,  v.  The  Churcbwar- 

dens  and  Overseers  of  the  Poor  of  the  Parish  of  TIVERTON,  in 

the  county  of  DEVON,  Appellants.    Jan.  23. 

87  the  practice  of  ft  Weslejui  cangregatMni,  oertftin  of  Ui  members  were  ippoiBted 
Btewftrds  for  ft  given  circuit,  and  were  called  circuit  etewards.  One  of  their  datiee  was  to 
take  and  furnish  houses  for  their  ministers  olRciating  within  the  drcnit  The  rent  of  soc9i 
houses  were  sometimes  paid  by  the  ^drcnit  stewards,  and  sometimes  by  the  miaislcrt ;  if 
by  the  ministersi  the  stewards  repaid  them  the  amousti  togetlier  with  the  aaMont  of 
iht  rates  and  taxes  in  respect  of  the  houses,  which  were  paid  by  the  minbters  in  the  fint 
instance.  It  was  the  custom  of  the  congregation  to  appoint  a  minister  to  officiate  in  a 
given  place  for  one  year  certain,  during  which  he  «oaAd  not  be  lemoired ;  and  so  nuoisMr 
oiHciatiDd  for  more  than  three  yean  in  tiie  same  plaee. 

At  Michaelmas,  1832,  the  circuit  stewards  took  and  furnished  a  house  at  C,  a  plaee  in 
the  circuit,  for  a  year  certain,  at  the  rent  of  20/.,  as  a  residence  for  W.,  who  was  then 
appointed  to  be  minister  at  C.  W.  immediately  took  possession  and  occupied  the  home, 
as  minister,  till  Michaelmas*  1835.  Boring  the  three  years  of  his  ooeopation,  W.  psid 
the  annual  rent  of  20/.  for  the  house  to  the  landlord :  he  was  also  in  each  of  those  years 
assessed  to  and  paid  the  poor-rates  for  C.  Both  rent  and  poor-rates,  howerer,  were  nfuA 
to  him  by  the  circuit  stewards. 

Held,  that  W.  did  not  gain  a  settlement  la  C.  by  renting  a  tenement,  or  by  assessmwl 
to  and  payment  of  rates  and  taxes,  under  stats.  6  G.  4,  c  57,  s.  2  ;  1  W.  4,  c.  18y«.  1 1 
and  4  &  5  W.  4,  c*  76,  s.  66. 

Case  stated  by  consent,  and  by  Judge's  order,  under  stat.  12  4  IS 
Vict.  c.  45,  s.  11,  for  the  opinion  of  this  Court,  upon  an  appeal  to  the 
Gloucestershire  Quarter  Sessions  for  Michaelmas,  1860,  against  aa 
order  of  two  justices,  adjudicating  the  settlement  of  Benjamin  Holmet 
Worth,  a  pauper  lunatic^  to  be  in  the  parish  of  Tiverton,  in  the 
county  of  Devon,  and  also  ordering  the  payment  by  that  pariah  of 
certain  moneys  expended  in  and  about  his  maintenance  ko^  aad 
of  the  expense  of  his  future  maintenance. 

*5561  *^^^  ^^^^  pauper  lunatic  was  the  legitimate  son  of  William 
-'  Worth,  a  Wesleyan  minister,  and  of  Suaati  Worth.  The  said 
William  Worth  was  born  in  the  parish  of  Tiverton,  in  or  about  the 
month  of  January,  1781.  The  respondents  alleged  that  the  paujper 
lunatic  bad  no  other  settlement  than  this  l^e  Wrth  settlement  of  hii 
father ;  while  the  api)ellant8  rdied  ^on  a  subsement  settlonent  gained  bj 
the  father  in  the  parish  of  CSarisbrook,  in  the  Isle  of  Wight  From  the 
year  1882  to  the  year  1886,  both  induaive,  the  said  William  Worth  was 
a  Wesleyan  minister,  and  the  praotice  of  the  Wesleyan  eongregatien,  of 
which  he  was  a  minister,  dunng  that  period,  was  as  followB.  Gertaia 
moBohesB  of  the  congcogation  were  apjpoiAted  stewards  for  a  oiMuit 
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eomprised  within  a  giyeti  distanoo,  and  were  called  cironift  stewards ; 
and  one  of  tbe  duties  of  soeh  oirciiit  stewards  was  to  take  bonses 
witbin  tbeir  circait  as  residences  for  tbeir  ministers  offieiatinff  within 
such  circuits ;  and  to  ftimish  such  houses  with  furniture  fit  and  proper 
for  such  rettdences.  Sometimes  the  circuit  stewards  paid  the  rents 
of  such  houses,  and  sometimes  the  ministers,  but  in  the  latter  case  the 
amount  of  the  rent  so  paid  by  the  ministers  was  repaid  to  tbem  by 
the  circuit  stewards;  in  like  manner  the  amount  of  the  rates  and  taxes 
paid  by  the  minister  in  respect  of  such  house  was  repaid  to  the  said 
minister  by  the  said  circuit  stewards.  In  the  year  1882,  the  cironit 
stewards  of  tbe  circait  within  which  tbepariflli  of  Carisbrook,  in  the 
county  of  Southampton,  in  the  Isle  of  Wight,  was  situate,  in  confor- 
mity with  the  aforesaid  practice^  bonfi  fide  l^ck  and  rented  a  tenement 
situated  in  the  said  parish  of  CSarisbrook,  such  tenement  consisting  of 
a  separate  and  distinct  dwelling-house  and  garden,  as  a  residence  for 
tbeir  minister  officiating  ia  *tbat  part  of  the  said  circuit ;  and  r«-57 
furnished  the  said  dweliing-honse  with  furniture  fit  and  proper  I-  ^ 
for  such  residence.  And  the  said  circuit  stewards  bbnA  fide  took  and 
rented  the  said  tenement,  so  situate  in  the  said  parish  of  C^risbrook, 
such  tenement  consisting  of  a  separate  and  distinct  dwelling-house 
and  garden,  for  the  term  of  one  whole  year  fVom  29th  September, 
1882,  at  and  for  the  rent  of  201.  a  year,  that  being  also  the  yearly  value 
of  tbe  said  tenement,  as  a  residence  for  their  minister  officiating  in  that 
part  of  tbe  said  circuit ;  and  on  tbe  said  29th  September,  1832,  tbe 
said  tenement  baying  been  so  as  aforesaid  taken  and  rented  by  the 
said  stewards,  the  said  William  Worth,  having  been  appointed  to 
officiate  as  such  minister  in  that  part  of  the  said  circuit,  and  con- 
tinuing to  be  such  minister  from  that  time  until  and  upon  29th  Sep- 
tember, 1885,  with  the  consent  of  the  said  circuit  stewards,  as  such 
minister,  came  to  reside  in  and  occupy,  and  as  such  minister  resided 
in  and  occupied,  the  said  tenement^  the  said  dwelling-house  being  so 
furnished  as  aforesaid,  under  the  said  yearly  taking  for  the  term  of  one 
whole  year  (that  is  to  say),  upon  and  from  the  said  29th  September, 
1832,  until  and  upon  the  29th  September,  1888,  and  so  on  afterwards 
on  the  same  terms,  from  the  said  29th  September,  1888,  until  and  upon 
the  29th  September,  1885.  The  said  William  Worth  actually  paid 
tbe  said  rent  of  20/.  for  the  said  tenement,  to  tbe  landlord  thereof,  for 
each  of  the  said  years  during  which  he  so  resided  in  and  occupied  the 
said  tenement,  but  tbe  amount  of  such  rent  was  afterwards  repaid  to 
him  by  the  said  circuit  stewards. 

The  said  William  Worth,  in  and  during  each  of  the  said  years  in 
which  he  so  resided  in  and  occupied  the  said  tenement,  was  assessed 
10  the  poor-rates  for  tbe  *said  parish  of  Garisbrook  in  respect  r«55Q 
of  the  said  tenement,  and  paid  soch  rates,  and  resided  in  and  ^ 
occupied  such  tenement  for  forty  days  and  upwards,  in  each  of  the 
said  years,  after  payment  of  tbe  said  rates.  The  amount  so  paid  by 
him  for  the  said  rates  was  repaid  to  him  by  the  said  circuit  stewards 
in  conformity  with  tbe  practice  aforesaid.  The  said  William  Woitii 
was  appointed  to  officiate  as  mini^ler  at  Oarisbrook,  in  conformity 
with  the  custom  of  the  Wesleyans^  which  custom  is  to  appoint 
tbeir  ministers  to  officiate  kk  a  given  place  for  one  year  certain.  The 
ai^oiotBieBt  ia  abaalata.    Dumg  the  yesr  a  miaiaier  cannot  be  w* 
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moved  from  the  place  of  bis  appointment.    It  is  also  the  custom  thai 
no  minister  shall  officiate  longer  than  three  years  in  any  one  place. 

The  questions  for  the  opinion  of  the  Court  were.  First,  did  the 
pauper  lunatic's  father,  William  Worth,  acquire  a  settlement  in  tbe 
said  parish  of  Carisbrook,  by  renting  the  said  tenement  under  the 
circumstances  set  forth  ?  Secondly,  did  he  acquire  a  settlement  in 
the  said  parish  of  Carisbrook,  by  being  assessed  to  and  paying  the 
poor-rates  for  the  said  parish,  under  the  circumstances  set  forth? 

If  the  decision  of  the  Court  should  be  in  the  affirmative  on  either 
of  these  questions,  judgment  was  to  be  entered  for  the  appellants,  that 
the  said  order  of  the  said  justices  be  quashed  at  the  Quarter  Sessions 
for  the  county  of  Gloucester  next  or  next  but  one  after  such  decision 
was  given.  If  thedecision  of  the  Court  should  be  in  the  negative  on 
both  of  these  questions,  judgment  in  like  manner  was  to  be  entered 
for  the  respondents,  that  the  said  order  be  affirmed :  with  such  costa^ 
in  either  event,  as  this  Court  should  adjudge. 

*5591  *tSawyerj  for  the  respondents. — Both  questions  must  be 
^  answered  In  the  negative.  First,  the  pauper  lunatic's  father 
did  not  ac(|uire  a  settlement  in  Carisbrook  by  renting  a  tenement 
The  acquisition  of  such  a  settlement  is  regulated  by  stats.  6  G.  4,  c.  57, 
and  1  W.  4,  c.  18.  By  stat  6  G.  4,  c.  67,  s.  2,  it  is  enacted,  ''  That  no 
person  shall  acquire  a  settlement  in  any  parish"  "maintaining  its  own 
poor,  by  or  by  reason  of  settling  upon,  renting  or  paying  parochial 
taxes  for  any  tenement,  not  being  his  or  her  own  property,  unless  such 
tenement  shall  consist  of  a  separate  and  distinct  dwelling-house  or  build- 
ing" "  bon£  fide  rented  by  such  person,  in  such  parish,"  "at  and  for  the 
sum  of  lOZ.  a  year  at  the  least,  for  the  term  of  one  whole  year;  nor  unless 
such  house  or  building"  "shall  be  occupied  under  such  yearly  hiring, 
and  the  rent  for  the  same,  to  the  amount  of  ten  pounds,  actually  paid, 
for  the  term  of  one  whole  year  at  the  least."  Stat.  1  W.  4,  c.  18,  which 
was  passed  to  explain  an  ambiguity  in  the  former  Act,  enacts,  by  sect 
1,  that,  thereafter,  the  settlement  shall  not  be  acquired,  unless  the 
house  or  building  "shall  be  actually  occupied  under  such  yearly 
hiring"  "  by  the  person  hiring  the  same,  for  the  term  of  one  whole 
year  at  the  least,  and  unless  the  rent  for  the  same,  to  the  amount  of 
102.  at  the  least,  shall  be  paid  by  the  person  hiring  the  same."  In 
the  present  case,  the  pauper's  father,  though  he  actually  occupied  the 
bouse  in  Carisbrook,  was  not  the  person  who  hired  it,  it  having  been 
hired  by  the  circuit  stewards.  The  same  objection  applies  to  his  pay- 
ment of  the  rent ;  if,  indeed,  he  can  be  said  to  have  paid  it^  having 
been  repaid  the  amount  by  the  stewards.  The  relation  of  landlord 
*5fi01  ^^^  ^tenant  never  existed  between  him  and  the  owner  of  the 
-'  house.  Secondly,  the  pauper's  father  acquired  no  settlement 
by  being  assessed  to  and  paying  the  poor  rates  in  Carisbrook.  By 
Stat.  6  G.  4,  c.  67,  s.  2,  no  person  is  to  acquire  a  settlement  by  ''  paying 
parochial  taxes  for  any  tenement,"  unless  the  other  requirements  of 
the  section  are  also  complied  with.  Stat.  4  &  5  W.  4,  c.  76,  s.  66, 
which  enacts  that  from  the  time  of  the  passing  of  that  Act  "  no  settle- 
ment shall  be  acquired  or  completed  by  occupying  a  tenement^  unless 
the  person  occupying  the  same  shall  have  been  assessed  to  the  poor- 
rate,  and  shall  nave  paid  the  same,  in  respect  of  such  'tenement,  for 
one  year/'  leaves  the  former  law,  as  to  what  is  necessary  to  constitute 


3  ELLIS  k  ELLIS.    Q.  B.  560 

an  occupation,  unaltered;  merely  specifying  the  poor-rate  as  that 
parochial  tax,  assessment  to  and  payment  of  which  is  to  be  a  sine  qu& 
son  to  the  acquisition  of  the  settlement,  however  complete  in  other 
respects.    (He  was  then  stopped.) 

Kingdon,  for  the  appellants. — Sufficient  facts  are  stated  in  the  case 
to  enable  the  Court  to  draw  the  conclusion  that  the  pauper's  father 
was  the  tenant  of  the  premises  at  Carisbrook,  which  he  occupied  fot 
three  years,  during  all  which  time  he  paid  the  rent  and  the  poor-rates 
for  them.  He  entered  into  possession  for  the  term  of  one  whole  year: 
for  the  case  finds  that  his  appointment  as  minister  at  Carisbrooic  was 
ahsolute  for  a  year  certain.  [Cbohptok,  J. — It  is  the  custom  to 
appoint  the  minister  for  a  year;  but  there  was  no  obligation  on  the 
drcait  stewards  to  keep  Mr.  Worth  in  the  same  house  for  that 
period.] 

•Per  CuBlAX.(a)— There  must  be  judgment  for  the  respon-    r^Kgt 
dents. — The  pauper's  father  did  not  rent  or  hire  the  house  at   ^ 
Carisbrook.     He  was  very  much  in  the  position  of  a  servant  to  the 
circuit  stewards ;  who  put  him  into  the  house  taken  by  them,  from 
which  they  could  have  removed  him  at  their  pleasure. 

Judgment  for  the  respondents. 

(«)  Crompton  ud  HUl,  Js« 
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Orefseen  of  a  parish,  on  which  an  order  of  remoyal  of  a  panper  had  been  made  hj  tw* 
boroagh  jurtiees,  gaTO  notice  of  an  appeal  against  the  order  to  the  next  Quarter  Sesiioat 
for  the  county  in  which  the  borough  was  sitnate.  The  bonmgh  had  a  separate  Court  of 
Qttsncr  Sessions,  which  alone  had  jurisdiction  to  hear  the  appeal.  The  day  before  the 
Borough  Sessions  next  after  the  notice  of  appeal  were  held,  the  appellants  gave  notice  to 
the  respondents  that,  finding  that  the  Sessions  for  the  county  hiid  no  jurisdiction,  they 
abandoned  the  appeal.  The  appeUants  did  not  appear,  and  the  respondents  did,  at  the 
Borough  Sessions ;  which  Court,  on  the  application  of  the  respondents,  dismissed  the 
appeal,  and  made  an  order  for  the  payment  by  the  ^pellants  to  the  respondents  of  the 
costs  incurred  by  the  latter  in  the  appeal. 

Held,  discharging  a  rule  for  a  certiorari  to  bring  np  this  order,  that  the  order  was 
rightly  made.  That  the  Borough  Sessions  would  have  had  jurisdiction  to  hear  the  appeal, 
if  persisted  in;  the  erroneous  statement  in  the  notice  of  appeal  that  the  appeal  would  be 
made  to  the  County  Sessions  being  merely  surplusage :  and  that,  upon  the  abandonment 
of  the  appeal,  the  Borough  Sessions  had  jurisdiction  under  stat.  12  &  IS  Vict.  c.  45,  s.  6, 
to  make  the  order. 

Shaw,  in  last  Michaelmas  Term,  obtained  a  rule,  calling  on  the 
Recorder  of  Leeds  to  show  cause  why  a  certiorari  should  not  issue  to 
bring  up  an  order,  made  by  him,  for  the  payment  by  the  overseers  of 
the  township  of  Appletbwaite,  in  the  county  of  Westmoreland,  to  the 
overseers  of  the  township  of  Leeds,  in  the  borough  of  Leeds,  in  the 
West  Biding  of  the  county  of  York,  of  the  costs  incurred  by  the 
htUer  as  respondents  in  an  appeal  against  an  order  of  removal  of  a 
pauper  from  the  said  parish  of  Leeds  to  the  said  parish  of  Ap- 
pletnwaite. 

*The  following  facts  appeared  from  the  affidavits.  r*562 

The  order  of  removal,  daving  been  made  on  27th  June,  1860,  ^ 
by  two  justices  acting  in  and  for  the  borough  of  Leeds,  was  served  on 
the  appellants  on  4th  July,  1860,  together  with  the  grounds  of  removal. 
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Ob  19th  Jaly,  notice  of  appeal  was  senred  on  tbe  reqK>iideiit8  by  tbb 

appellants,  stating  tbat  tbey  "  intended  at  the  next  general  Qoarter  Ses- 
sions of  the  Peace  to  be  holden  in  and  for  the  West  Biding  of  the  coQntir 
of  York,  at  Leeds,  in  the  said  connty,  to  appeal  a^inst  the  said  order?* 
On  27th  August,  a  similar  notice,  aooompanied  with  g^unds  of  appeal, 
was  also  served.  On  6th  October,  the  respondents'  attorney  wrote  to 
the  appellants'  attorney,  giving  notice  that,  on  the  hearing  of  tbe 
^>peaJ,  the  Court  would  hQ  moved  to  amend  one  of  the  gronnds  of 
settlement.  On  8th  October,  the  appellants'  attorney  wrote  the  folkw- 
ing  letter,  which  was  received  by  the  respondents'  attorney  on  the 
9th. 

"  Sir,  "  Kent  Street,  Kendal,  October  8th,  1860. 

**  The  overseers  of  the  poor  of  Applethwaite,  in  the  township 
of  Windermere,  in  the  county  of  Westmoreland,  have  reoeived  a 
notice  that  the  respondents  intend  to  move  the  Court  to  amend  the 
fifth  ground  of  settlement;  and,  if  the  appeal  proceeds^  the  service  of 
such  notice  will  be  admitted.  It  is  necessary,  however,  that  I  should 
state  to  you  that  the  notice  of  appeal  has  been  given  to  the  next 
General  Quarter  Sessions  of  the  Peace,  to  be  holden  in  and  for  the 
West  Riding  of  the  county  of  York,  at  Leeds,  in  the  said  county; 
since  the  service  of  which  notice  it  has  occurred  to  me  that,  Leeds 
having  a  separate  Court  of  Quarter  Sessions  as  a  borough,  the  appeal 
ought  to  have  been  tried  there,  and  cannot,  without  your  consent,  be 

*nfiS1  ^ri^A^^^®  Q^^''^^r^^^o^s^o^^^®'''^^u^^7-  I  have  therefore  to 
-I  ask  you  if  you  will  consent  to  waive  this  objection,  and  permit 
the  appeal  to  be  tried  pursuant  to  the  notice  of  appeal  which  we  have 
given.  If  not,  the  Sessions  for  the  county  having  no  jurisdiction,  yoa 
will  consider  this  a  notice  that  the  appeal  is  abandoned.  In  case  the 
appeal  proceeds,  I  shall  of  course,  admit  the  service  of  the  order  and 
grounds  of  removal,  you  admitting  the  service  of  notice  and  grounds  of 
appeal;  and  I  am  prepared  also  to  abandon  some  of  the  grounds  of 
appeal  stated.    An  immediate  answer  will  oblige 

*'  Yours  obediently, 

"  RiOHABD  WiLSOir.'' 
"  Ch.  Naylor,  Esq.,  Solicitor,  Leeds." 

To  which  the  respondent's  attorney  ireplied  as  follows : 

"  Sir,  "  Leeds,  October  9th,  1860. 

"  I  cannot  advise  my  clients  to  consent  to  this  appeal  being  tried  bj 
the  Court  of  Quarter  Sessions  for  the  West  Biding  of  the  county  of 
York.  I  shall,  therefore,  on  behalf  of  the  respondents,  accept  your 
letter  of  yesterday,  received  this  morning,  as  a  notice  of  abandonmesA 
of  your  appeal,  as  requested  by  you.     Yours,  &o. 

''Charlbs  Natlob.'' 

The  Leeds  Borough  Sessions  were  held  on  10th  October,  and,  the 
appellants  not  appearing,  the  respondents  moved  by  counsel  that  the 
appeal  be  dismissed  with  costs.  Thereupon  the  recorder  made  the 
oraer  in  question,  which,  after  reciting  the  order  of  removal  and  the 
notice  of  appeal  in  the  terms  above  set  out;  that  the  appellaatshad 
subsequently  abandoned  the  appeal ;  and  that  satis&otory  proof  of 
the  above  bad  been  adduoed  at  the  General  Quarter  Sessions  boldea  at 
Leedfli  in  and  for  tho  said  borough  (being  the  Court  of  Qenoral  Quarter 


8cmiott8  io  wbkaih  the  ^ppeiJ,  if  M  hfA  been  *prooeeded  vith,  r«jt^ 
oQght  to  have  been  brougbt,  and  vbieb  Court  alone  bad  jnriB-  ^  - 
diction  over  tbe  same);  proeeeded  Po  order  the  coete  in  law  incnrrc^ 
by  the  respondenle  in  the  aaid  appeal,  to  be  paid  to  them  by  the 
appellantB.  Notice  was  sent  on  10th  October  by  the  respondenta,  anii 
reoeived  by  the  attorney  of  the  appellants  on  the  1  lib,  that  the  append 
had  been  dismissed  with  coats,  and  that  the  taxation  would  take  pliMW 
ou  Friday  the  13th.  The  trial  of  appeals  had  been  postponed  by  tjbe 
Becorder  to  that  dajr,  but  no  application  was  made  during  tbe  S(^ 
sions  on  behalf  of  the  iappellants. 

Tbe  Quarter  Sesaioop  for  the  West  Biding  were  held  at  Leeds  cu 
15th  October.  It  was  sworn  by  tbe  appellants'  attorney  that  thcgr 
never  had  any  ietention  to  try  at  tbe  Borough  Sessions ;  and  by  1^ 
respondents'  attorney,  that  they  were  prepared  to  haye  tried  ^  thf 
Borough  Sessions,  knowine  that  those  Sessions  alone  had  jurisdiotioii. 

t/l  B.  Mauk  now  ahpwed  cau8e.-*-*The  Becorder  had  jarisdiction  |a 
make  the  order.  Notwithstanding  that  tbe  appellants  save  noti<^  it 
appeal  to  the  Connty  Se^ioos  they  could  have  compelled  the  Becoi^c|er 
to  hear  it ;  the  only  prof»er  tribunal  being  the  Borough  Sessions,  ail4 
the  erroneous  statement  in  tbe  notice,  that  the  appeal  would  be  made 
to  the  County  Sesnons,  being  merely  snrplusage,  not  invalidating 
tbe  notice :  Begina  v.  9^fder  of  Liverpool,  15  Q.  B.  1070  (E.  C.  L. 
B.  vol.  69);  Begina  v.  Justices  of  Buckinghamshire,  4  IS-  &  269, 
note  (£.  C.  L.  B.  vol.  Q2).  The  respondents,  therefore,  were  bound  )to 
act  upon  tbe  notice  of  appeal  by  preparing  to  meet  the  appeUanta 
before  the  Becorder.  And  the  Becorder,  upon  proof  of  *the  r«g45 
notice  of  appeal,  and  iipon  the  non-appearance  of  the  appel-  ^ 
lants  to  prosecute  the  appeal,  was  fkuthorized  to  make  the  order  for 
the  payment  of  costs  by  tbe  appellants  to  the  respondents,  by  stat.  1^ 
&  IS  Vict.  c.  45,  s.  6,  which  enacts,  "  That  any  Court  <^  General  x)^ 
Quarter  Sessions  of  tbe  peace,  upon  prpof  cf  notice  of  any  appeal  4o 
the  same  Court  having  been  given  to  the  party  or  parties  entitled  to 
receive  the  same,  though  such  appeal  was  not  afterwards  prosecuted 
or  entered,  may,  if  it  so  think  nt,  at  tbe  same  Sessions  for  whwi 
such  notice  was  given,  order  to  the  party  or  parties  receiving  tbfa 
same  such  costs  and  charges  as  by  the  said  Court  shall  be  thought 
reasonable  and  just  to  be  paid  by  the  party  or  parties  giving  such 
notice."  That  enactment  confers  upon  all  Courts  of  Quarter  Sessiops 
the  same  power,  in  this  respect,  wnich  was  given  hf  stat.  8  &  9  W. 
3,  c.  80,  a  8,  to  Courts  of  Quarter  Sessions  for  counties  or  riding 

Shaw,  in  support  of  the  rule. — The  Becorder  had  not  jurisdictioa 
to  make  the  omer,  under  stat.  12  &  18  Vict  c.  45,  s.  6 ;  notice  ^' 
appeal  to  his  Court  not  having  been  given,  but  to  the  County  Coii^ 
of  Sessions.  The  appelUnts  not  only  did  not  give  notice  of  appeal 
to  the  Borough  Sessions,  but  they  never  had  any  intention  to  try  the 
appeal  there.  [Cbohftojvt,  J. — How  can  the  intention  in  the  mind  of 
the  parties  givii^g  the  notice  have  any  effect  upon  the  validity  or 
invalidity  of  the  notice  itself?]  In  B^ina  v.  Justices  ^  Salop,  4  £• 
k  B.  257  (£.  a  L.  B.  vol«  82),  it  was  held  that  a  aot|ice  of  tkf^  to 
Borough  Sessions  could  not  be  treated  aa  a  nptiQe  <^  i^ppeal  to  me 
County  *Ses9ians,  in  ^  oase  w^^re  the  afjpeal  lay  to  the  latter  pMa 
orilj,,aa«rtl)ua/app0Umtpj)wdMted  on  the  notice  J^^^  ^^^^ 
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at  the  Borough  Sessions  and  endeavouring  to  have  the  appeal  heard 
there.  And  the  Court  distinguished  Begina  v.  Beoorder  of  Liverpool, 
15  Q.  B.  1070  (E.  C.  L.  B.  vol.  69),  on  the  ground  that  the  appellants, 
there,  had  not  acted  on  their  erroneous  notice.  In  the  present  case, 
the  appellants,  throughout,  acted  on  their  notice  as  a  notice  of  appeal 
to  the  County  Sessions ;  the  only  difference  between  their  proceediocrs 
and  those  of  the  appellants  in  Begina  v.  Justices  of  Salop,  4  E.  &  B. 
257  (E.  C.  L.  B.  vol.  82),  being,  that  they  did  not  go  so  far  as  to  fqq 
up  unnecessary  costs  by  attending  at  the  County  Sessions,  but  aban- 
doned the  appeal  the  day  before  those  Sessions.  [Hill,  J. — ^That  is 
a  material  distinction  between  the  two  cases.  In  Begina  v.  Justices  of 
Sillop,  the  notice  of  appeal  had  performed  its  office,  when  the  appellants 
appeared  at  the  Sessions  for  which  it  was  given;  but  the  present  ap- 
pellants did  not  thus  act  upon  the  notice  which  they  had  given.]  The 
respondents  ought  to  have  applied  to  the  County  Sessions  for  their 
costs:  according  to  the  dictum  of  Erie,  J.,  in  Begina  v.  Justices  of 
Salop,  who  there  says,  ''  The  Borough  Sessions"  (the  wrong  Sessions 
to  try  the  appeal,  but  the  Sessions  notice  of  appeal  to  which  had  been 
given)  ''  haa  so  far  jurisdiction  in  consequence  of  the  mistaken  notice, 
that  they  might  have  given  the  respondents  costs." 

(CocKBURN,  C.  J.,  and  Wightmak,  J.,  were  absent.) 
*5671  Crompton,  J. — I  am  of  opinion  that  this  rule  must  *be  dis- 
-'  charged.  After  the  decision  in  Begina  v.  Becorder  of  Liverpool, 
15  Q.  B.  1070  (E.  C.  L.  B.  vol.  69),  the  respondents,  on  the  receipt  d 
the  notice  of  appeal,  were  entitled  to  suppose  that,  notwithstanding 
die  mistake  in  it,  they  would  be  called  before  the  right  tribunal, 
namely,  the  Leeds  Borough  Sessions.  The  Becorder  of  Leeds  had 
jurisdiction  over  the  appeal,  and  it  is  clear  that,  upon  the  abandon- 
ment of  the  appeal,  he  had  jurisdiction  to  make  an  order,  giving  the 
respondents  their  costs.  I  cannot  see  how  we  can  say  that  the 
Becorder  was  wrong,  unless  we  overrule  Begina  v.  Becorder  of 
Liverpool.  No  doubt,  if  Mr.  Wilson's  letter  to  Mr.  Naylor,  of  8th 
October,  1860,  had  been  written  earlier,  it  would  have  prevented  the 
respondents  in  incurring  costs  in  preparing  to  resist  the  appeal ;  but 
the  delay  does  not  prevent  the  costs  so  incurred,  up  to  the  time  of  the 
receipt  of  the  letter,  from  being  costs  to  which  the  respondents  were 
entitled.  Inasmuch,  however,  as  that  letter  ought  to  have  been  written 
more  promptly,  I  think  that  the  rule  should  be  discharged  without  costs. 

Hill,  J. — I  am  of  the  same  opinion.  We  could  not  make  this  rule 
absolute,  unless  we  held  that  the  Becorder  had  no  jurisdiction  over 
the  appeal ;  to  do  which  would  be  to  overrule  Begina  v.  Becorder  of 
Liverpool.  The  appellants  gave  a  notice  of  appeal  which  they  might 
have  acted  upon  as  a  good  notice  of  appeal  to  the  Leeds  Borough 
Sessions;  and  the  notice  of  abandonment  of  the  appeal  gave  the 
Becorder  jurisdiction  to  give  the  respondents  their  costs.  I  think, 
however,  that  the  rule  should  be  discharged,  without  costs,  on  two 
*5681  E^^^°^  *  '^first,  because  the  conduct  of  the  respondents'  attor- 
^  ney  was  disingenuous :  secondly,  because  the  affidavit  which 
he  has  filed,  on  showing  cause,  is  very  improperly  prepared,  contains 
mere  repetitions  of  what  had  already  been  sworn  to,  and  must  ha?e 
bcrdtlso  framed  with  a  view,  not  to  informing  the  Courts  but  to 
increasing  the  costs.  Bule  discharged,  irithout  costs. 
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BUTTON  V.  POWLES.    Jan.  25. 

[Beported,  in  the  Queen's  Bencb,  and  in  the  Exchequer  Chamber  on 
error  from  that  Courts  2  B.  k  S.  174  (E.  C.  L.  K.  vol.  110).] 


The  QUEEN,  oir  the  prosecution  of  HENRY  BURTON,  Respond- 
ent,  V.  ISAAC  AULTON,  Appellant.    Jan.  26. 

Earthenware  jngi  or  drinking  caps,  ordinarily  used  as  imperial  meaaares  hy  a  pablicaa 
in  his  basinesfl,  are,  althoagh  not  stamped  as  measares,  and  exempted  by  stat.  5  &  6  W. 
4,  e.  63,  8.  21,  from  being  so  stamped,  nevertheless  <*  measares"  within  the  meaning  of 
wet.  88  of  that  Act,  whidi  empowers  any  authorised  inspector  of  weights  and  measares  to 
enter  any  shop  or  place  within  his  jarisdiction,  in  which  goods  are  exposed  and  kept  for 
tale,  and  there  to  examine  all  measares,  and  to  compare  and  try  them  with  the  copies  of 
the  imperial  standard  measares  required  by  the  Act  to  be  provided :  and  renders  measoref, 
fonnd  on  snch  examination  to  be  nnjast,  liable  to  be  seised  and  forfeited  ;  and  the  person 
in  whose  possession  they  are  foand  to  be  convicted  in  a  penalty. 

On  appeal  to  the  Worcestershire  Quarter  Sessions  by  Isaac  Aulton, 
against  a  conviction  of  him  by  two  justices  under  stat.  5  &  6  W.  4, 
c.  63,  the  Sessions  affirmed  the  conviction,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

*The  appellant,  before  and  at  the  time  of  the  seizure  herein-  ri^gM 
after  mentioned,  was  a  licensed  victualler  and  retailer  of  beer  ^ 
in  Dudley,  in  the  county  of  Worcester,  and  sold  beer  to  customers 
out  of  the  house,  and  to  customers  to  drink  in  the  house,  the  beer  in 
the  latter  case  being  supplied  sometimes  outside  the  bar,  sometimes 
within  the  bar,  and  sometimes  in  the  parlour. 

The  respondent,  Henry  Burton,  is  the  inspector  of  weights  and 
measures  for  the  district  of  Dudley.  On  28d  August,  1859,  he  entered 
the  appellant's  house  for  the  purpose  of  examining  the  appellant's 
measures.  He  there  found  the  appellant's  wife,  and  told  her  that  he 
was  come  to  inspect  her  measures.  She  thereupon  produced  a  num- 
ber of  measures,  which  he  examined  and  found  to  be  correct  On  a 
shelf  in  the  bar,  on  the  lefthand  side,  apart  from  those  measures,  were 
nine  earthenware  cups.  The  inspector  said  to  appellant's  wife  "I 
must  try  those  also."  She  said,  *'  They  are  cups,  and  we  only  use 
them  for  the  parlour ;  you  will  not  find  them  measure."  The  inspeo- 
tor,  however,  insisted  upon  trying  them,  and  the  cups  were  handed 
to  him.  He  tested  them  with  a  measure,  found  by  the  Sessions  to  be 
a  copy  of  the  imperial  pint  measure,  and  found  them  to  contain  three- 
quarters  of  a  quartern  less  than  the  said  measure.  These  cups  were 
without  stamp  or  mark.  The  same  price  was  charged  for  tne  beer 
sold  in  them  as  in  the  stamped  pint  measures,  but  some  of  the  witnesses 
stated  that  when  beer  was  supplied  to  them  in  those  cups  they  did 
not  suppose  that  they  were  receiving  a  full  pint;  whilst  other  wit- 
nesses said  that  when  they  were  served  with  beer  in  those  cups  they 
meant  to  have  and  thought  they  were  getting  a  pint  of  beer,  for 
which  they  paid  the  usual  full  price.    The  inspector  seized  the     *  ^ 


cups  *as  being  unjust  measures,  and  caused  an  information  to  ti^r^a 
be  laid  against  the  appellant  to  recover  the  penalties  alleged  to  I- 
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have  become  payable  by  reason  of  his  haying  unjust  measures  in  bis 
possession. 

The  case  came  on  for  hearing  before  the  justices  on  6th  September 
f&en  following,  when  the  ap})ellant  was  convicted  and  adjudged  to 
paj  the  penalty  of  9«.  and  costs.  The  cdnviction  purported  (o  be 
^'  for  that  the  said  Isaac  Aulton,  on  23d  August,  1859,  at  tbe  parisb 
of  Dudley,  in  the  county  of  Worcester,  unlawfully  bad  in  his  possee- 
sion,  in  a  certain  shop  there,  being  the  shop  of  the  said  Isaac  Aultoo, 
wherein  goods  were  then  kept  for  sale  by  measure,  nine  measures, 
ptirporting  respectively  to  be  pint  measures;  all  of  whith  said  measitnes, 
so  purporting  respectively  to  be  pint  measures,  were,  upon  examioation 
thereof  duly  made  on  the  day  and  year  aforesaid,  according  to  the 
statute  in  that  behalfi  in  the  said  shop,  by  Henry  Burton,  an  inspeo- 
<6i^  of  weights  and  measures  duly  appointed  in  that  behalf  for  tbe 
district  wherein  the  said  shop  is  situate,  and  bavinj?  jurisdictioi:  ji 
the  premises,  and  being  duly  authorized  in  writing  K>r  that  purpose, 
tfnder  the  hand  of*  a  Justice  of  tbe  Peace  for  Worcestershire,  "  fomid 
ib  he  unjust,  contrary  to  stat  5  i  6  W.  4,  c.  68."  The  oonvictioa 
concluded,  "  And  we  do  adjudge  that  the  said  Isaac  Aulton  has  for- 
ftiited  for  his  said  offence  the  sum  of  9»." 

At  the  Quarter  Sessions  it  was  conrtended  for  the  appellant,  oa 
l^rounds  of  appod  which  raised  the  objections.  First  That  the  oon- 
viction  was  bad  for  not  stating  an  adjudication  as  to  the  costs,  a&d 
mode  of  enforcing  payment  thereof. 

Secondly.  That  unstamped  earthenware  jugs^  or  drinking  cups, 
*iS7tl  o^^i^c^^^y  u^  ^  measures,  are  not  *'' measures"  within  tbe 
•  ^*  ^-l  meaning  of  the  28th  section  of  stat.  6  &  6  W.  4,  c.  63. 

The  Court  of  Quarter  Sessions  overruled  these  objections,  and  fonnd 
that  the  cups  in  question  had  been  ordinarily  used  by  the  appellant  as 
|>iiKt  treasures,  but  not  otherwise  represented  to  be  pint  measures 

if  tbe  Court  of  Queen's  Bench  should  be  of  opinion  that  eitber 
objection  ought  to  prevail,  the  conviction  was  to  be  quashed :  other- 
irbe  the  judgment  of  the  Sessions  was  to  be  affirmed,  with  such  far- 
tirar  costs  as  the  Court  miffht  direct. 

Webby  for  the  respondent,  in  support  of  the  oonviotion^  (D.  D. 
feane,  contri,  abandoned  the  first  ground  of  appea].)-^The  eartheo- 
Ware  cups  in  question  Were  "  measures"  within  the  meaning  of  skat 
6  ft  6  W.  4,  c.  68,  8.  28,  under  which  tbe  appellant  was  oonvioted. 
Sect  6  of  that  Act  abolishes  all  local  or  oustomafy  measures,  and 
Subjects  to  a  penalty  every  person  who  shall  sell  by  any  denomination 
of  iroasures  other  than  one  of  the  imperial  measures,  or  some  multiple 
or  aliquot  part  thereof:  with  a  proviso  '*that  nothing"  therein  "ooo- 
tained  shall  prevent  the  sale  of  articles  in  any  vessel,  where  such 
VQSSel  is  not  represented  as  containing  any  amount  of  imperial  measore, 
or  of  any  fixea,  local,  or  customary  measure  heretofore  in  use."  Sect. 
IS  enacts  that  all  measures  of  capacity  which  shall  be  made  after  tbe 
ftosing  of  the  Act  shall  have  their  contents  denominated,  stamped, 
w  marked  on  the  outside,  in  legible  figures  and  letters.  Sect.  81 
exempts  from  being  stamped  "  any  glass  or  earthenware  jug  or  drink* 
iikg  cup,  tbougb  represented  as  containing  tbe  amount  of  any  imperial 
Mt*tti  measure*  or  of  any  multiple  thereof."  Then  *sect.  28  empowen 
^^^^  mf  authorked  impeotor  of  weights  ted  aisiUurei  "to  eaier 
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tnj  shop,  store,  warehouse,  stall,  yard,  or  place  whatsoerer  within 
bis  jurisdiction,  wherein  goods  shall  be  exposed  or  kept  for  salei'* 
**aM  there  to  examine  all  weights  and  measures,"  &c.,  ''and  to  com* 
pare  and  try  the  same  with  the  copies  of  the  imperial  standard  weights 
aad  i»eaauT6a  req aired  or  anthorimd  to  be  provided  under"  the  "  Act ; 
and  if  upon  such  examination  it  shall  appear  that  the  said  weights 
or  measures  are  light  or  otherwise  unjust,  the  same  shall  be  liable  to 
beseiaed  and  forfeiled;  and  the  peivon  or  persons  in  whose  posses- 
sion the  saase  shall  be  found  shall,  on  oonvietion,  forfeit  a  sum  not 
exceeding  52."  In  the  present  case,  the  Sessions  have  found  as  a  fact 
that  the  oups  in  question  bad  been  ordinarily  used  by  the  appellant 
ss  pint  meaanras.  Although,  thereft»^  they  were  made  of  earthen- 
ware, and  as  such  did  not,  by  reason  of  sect  21,  require  to  be  stamped, 
their  oidinary  nse,  as  pint  measures,  by  the  appellant,  amounted  to  a 
representation^  within  the  meaning  of  seet.  i,  that  they  contained  imr 
porial  pints;  or,  in  other  words,  that  they  were  '* sfieasures"  within 
the  meaning  of  sect.  28.  WashiiMrtQii  v.  Young,  5  Excb.  403,  is 
directly  in  point  to  show  that  the  oi4inary  nae  of  earthenware  vessels 
as  measures  constitutes  them  measures  saligeet  to  the  operation  of  the 
Act.    (He  was  then  stopped,) 

D.D.  JTecme,  contri.wrhe  eoBviction  states  that  the  appellant  was 
ooavieted  for  unlawfully  having  in  bis  poasession,  in  his  diop,  *^  nine 
measures,  purporting  respectively  to  be  pint  measures,''  but  not  being 
sa^h.  *But  inasmuch  as  the  euna,  being  earthenware,  were,  in  r«5i7o 
awMirdanoe  with  seet.  21  of  the  Act,  left  unstamped,  they  could  ■- 
sot  purport  tp  be  measares,  and  a  oonvietion  of  the  appellant  under 
sect.  28  was  wroag.  Proceedinffs  should  have  been  taken  against 
km  for  the  use  of  earthen  vesa4s  nntraly  rspresented  to  contain  imt 
perial  pints,  and  thus  not  within  the  protection  of  the  proviso  in  sect. 
t  [CfiboypTOir,  J.--« Washington  v,  x  onng,  6  Exch.  403,  appears  to 
be  oireetly  in  point  against  yau ;  and,  as  being  the  decision  of  a  Court 
of  eo-ordioate  jurisdiction,  is  binding  upon  us.]  The  Court  will 
acarcely  follow  that  decision  if  it  does  not  concur  in  it,  in  a  case  where^ 
as  in  the  ^iresent,  there  is  no  appeal.  Either  that  decision  was  erro- 
aeotti^  or  it  is  distiuguishable  from  the  present  case.  Sect.  28  of  the 
Act  applies  to  such  measures  onlv  as  bear  a  denomination  of  their 
Qspaoity  upon  the  face  of  them,  and  an  purport  to  be  measures. 

(GoeKMTny,  C.  Jl^  was  absent,  and  Wiohtxan,  J.,  left  the  Court 
before  the  eonolusion  of  the  argument.) 

CnoxPTON,  J,«— We  should  be  bound  by  Washington  v.  Young,  5 
Exch.  403,  evon  if  we  did  not  agree  with  it:  I,  however,  entirely 
concur  with  the  Court  of  Exchequer  in  that  decision. 

HiiiL,  J, — We  are  clearly  bound  by  Washington  v.  Young,  which 
moreover  is,  in  my  opinion,  good  law.  If  an  earthenware  vessel, 
although  not  stamped  as  a  measure,  is  ordinarily  used  as  containing 
a  certain  Mefinite  amount  of  imperial  measure,  and  is  found  r^KjA 
by  the  inspector  to  be  unjust,  as  not  containing  that  amount,  ^ 
it  is  liabli  to  be  seised  and  florfeited,  and  the  person  using  it  is  liable 
to  a  p09ilty,  nnder  seot«  28  of  the  Aet  of  Parliament. 

Conviction  affirmed,  with  co^ts. 


874  EAST  DEAN  v.  "BYBRETT.    H.  T.  1861. 


The  Overseers  of  EAST  DEAN,  Appellanta,  v.  JOHN  EVEEETT 

Bespondent.    Jan.  26. 

Stat  49  Eliz.  e.  9,  i.  4,  empowers  "  as  well"  **the  present  as  snbseqiieiit''  *'  otaweig, 
or  any  of  them/'  by  warrant  from  two  justices,  to  levy  all  arrears  due  for  poor-iatc,  ky 
distress  and  sale  of  the  offender's  goods.  Stat.  17  G.  8,  c.  38,  s.  It,  enacts  that,  in  csae 
any  person  shall  refuse  or  neglect  to  pay  the  orerseers  by  whom  a  poor-rate  is  made,  tnj 
snm  at  which  he  is  legally  rated,  '*  the  snooeeding  overseers"  may  lery  svdi  anean,  aa4 
ont  of  the  money  so  levied  reimburse  their  predecessors  all  soms  of  money  expended  bj 
them  for  the  use  of  the  poor. 

Held,  that  the  latter  statute  does  not  restrict  the  power  conferred  by  the  former  to  orer- 
seers immediately  succeeding  those  by  whom  a  poor-rate  is  made,  but  that  any  OTerseen, 
.subsequent  to  those  making  the  rate,  are  still  entitled  to  procure  a  distress  wanaat  frssi 
justices  to  enforce  payment  of  arrears  of  the  rate  by  de&ulters. 

Cask  stated,  under  stat.  20  &  21  Vict.  c.  48,  bj  jastices  in  Petty 
Sessions  for  tbe  Newnham  division  of  the  county  of  Gloucester. 

The  respondent  was  summoned  by  the  appellants,  the  overseers  of 
the  township  of  East  Dean,  in  the  said  county,  for  non-payment  of 
two  f>oor-rates  for  that  township,  made  on  1st  January,  1858,  and 
16th  June,  1858,  respectively. 

The  overseers  who  made  the  said  rates  continued  in  office  until 
25th  March,  1859,  at  which  time  other  persons  were  appointed,  urbo 
remained  in  office  until  25th  March,  1860,  when  the  appellants  were 
appointed. 

The  respondent  appeared  in  accordance  with  the  summons,  and  ttie 
*5751  J^B^^^^)  upon  the  hearing,  decided  that  *the  appellants  could 
^  not  recover  the  said  rates,  because  they  were  of  opinion  that  a 
poor-rate  cannot  be  recovered  except  by  those  who  made  it,  or  bj 
those  who  may  be  the  overseers  in  tne  year  next  after  that  in  which 
it  was  made. 

The  question  for  the  opinion  of  the  Court  was.  Whether,  upon  tha 
facts  stated  in  the  case,  the  justices  ought  to  have  made  an  order  for 
the  payment  of  the  said  rates  by  the  respondent,  and  to  have  granted 
a  warrant  of  distress. 

Hoptvood,  for  the  appellants,  in  support  of  the  complaint— 'Tbe 
justices  came  to  a  wrong  decision.  Stat.  17  Q.  2,  c.  88,  s.  11,  enacts, 
"  That  in  case  any  person  or  persons  shall  refuse  or  neglect  to  pay  to 
such  overseers  as  aforesaid,"  that  is,  the  overseers  who  make  the  rate, 
*'  any  sum  or  sums  of  money  that  he,  she,  or  they  shall  be  legally 
rated  or  assessed  to,  it  shall  and  may  be  lawful  to  and  for  the  succeed- 
ing overseers,  and  they  are  hereby  required  to  levy  such  arrears,  and 
out  of  the  money  so  levied  to  reimburse  their  predecessors  all  sums 
of  money  which  they  have  expended  for  the  use  of  the  poor."  The 
justices  appear  to  have  decidea  tbe  case  with  reference  solely  to  this 
enactment,  and  to  have  interpreted^  the  words  *'the  succeeding  over- 
seers'' as  equivalent  to  ''the  overseers  immediately  sucoeediDg.** 
Whether  or  not,  however,  that  is  the  proper  construction,  the  original 
statute  under  which  poor-rates  were  first  imposed,  43  Eliz.  c.  % 
is  still  in  full  force,  and  by  sect.  4  enacts  '*  that  it  shall  be  lawful, 
as  well  for  the  present  as  subsequent  churchwardens  and  overseen^ 
♦6761  ^^  ^^y  ^^  them,  by  warrant  from  any  two"  "justices,"  *"to 
-I  levy"  "  all  arrearages,  of  every  one  that  shall  refuse  to  con^ 
tribute  according  as  they  shall  be  asacosed,  by  distress  and  sale  of  tho 
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offender's  goods."  That  enactment  evidently  applies  to  any  subse* 
qaent  overseers,  not  to  those,  only,  who  immediately  succeed  the  over- 
seers making  the  rate;  whatever  may  be  the  proper  construction  of 
Stat.  17  O.  2,  c.  88,  s.  11,  in  which  "succeeding"  is  used  instead  of 
"subsequent."  Had  the  Legislature,  by  the  Act  of  George  2,  intended 
to  restrict  the  power  conferred  by  the  statute  of  Elizabeth  to  the 
immediately  succeeding  overseers,  they  would  have  done  so  by  ex- 

?res8  words ;  as  ma^  be  inferred  from  the  language  of  stat.  11  k  12 
let  c.  91,  8. 1,  which  enacts  "  That  if  the  overseers  of  the  poor  in 
any  parish  shall  lawfully,  by  virtue  of  their  office,  contract  any  debt 
on  account  of  the  parish  within  three  months  prior  to  the  termination 
of  their  year  of  office,  and  the  same  shall  not  have  been  discharged 
by  them  before  their  year  of  office  shall  have  determined,  such  debt 
shall  be  payable  by  and  recoverable  from  their  immediate  successors 
in  office,  and  chargeable  upon  the  poor-rate  of  the  said  parish,  in  like 
manner  as  the  same  would  have  been  payable  and  chargeable  by  such 
first-mentioned  overseers  during  their  year  of  office."  (He  was  then 
stopped.) 
^o  one  appeared  for  the  respondent.^ 

CooKBURN,  C.  J. — I  am  of  opinion  that  the  justices  ought  to  have 
issued  their  warrant  of  distress  to  enforce  these  rates.  But  for  the 
language  of  stat.  17  O.  2,  c.  88,  s.  11,  no  doubt  could  have  arisen  on 
the  subject.  Under  stat  43  Eliz.  o.  2,  s.  4,  if  a  person  rated  to  the 
*poor-rate  does  not  pay  his  auota  to  the  overseers  who  make  r^K^j 
the  rate,  he  can  be  oompellea  by  any  subsequent  overseers  to  ^ 
pay.  And  stat.  17  Q.*2,  c.  88,  s.  11,  was  not  intended  to  abrogate  the 
rights  of  any  subsequent  overseers ;  but,  rather,  to  relieve  from 
liability  outeoing  overseers  who  had  not  collected  all  the  rates 
accraed  due  during  their  year  of  office:  enabling,  as  it  does,  the  suc- 
ceeding overseers  to  do  it  for  them,  and  reimburse  them  out  of 
the  amount  levied.  Both  common  sense  and  justice  require  that  a 
man  should  not  be  allowed,  by  delaying  payment  of  a  rate  lawfully 
imposed  upon  him,  to  evade  payment  altogether.  I  am  clearly  of 
opinion  that  the  appellants,  being  "subsequent  overseers,"  are  entitled, 
under  the  statute  of  Elizabeth,  to  enforce  payment  of  arrears  of  poor- 
rate,  though  such  rate  was  not  made  by  their  immediate  predecessors. 
The  case  must  go  back  to  the  justices  with  that  expression  of  our 
opinion.  Probably,  at  the  hearing  of  the  complaint,  stat.  17  Q.  2, 
a  88,  only,  was  brought  to  their  notice.  , 

(WioHTMAN,  J.,  was  absent.) 
Cbompton  and  Hill,  Js.,  concurred. 

Case  remitted  to  the  justices. 


•n  BATBXAN  «i  VBBSfOH.    H.  f .  1861. 


•678]  *BATEMAN  v.  PRESTON.(a)    Jan.  21 ;  Jan.  24 ;  Jon.  2t 

Tli»  «z«niBatiott  of  defendaatt  a  tenkraiil,  oomBieiicad  ma  Mi  Kovemtar,  aaclwi 
a^ourned  to  Sd  December,  1860.  On  S9th  NoTember  tbe  baaknq^tcj  CoaBiMMaer,  it 
the  htBtance  of  O.,  a  creditor  of  defendant,  who  had  proved  his  debt,  iuned  a  certifical^ 
wider  The  Bankrupt  Law  Consolidation  Aet,  184^,  IS  ft  IS  Vict.  c.  106,  s.  257,  Schedati 
B  Am  withdrawing  proteetk>n  finom  defendant.  O.  taed  oat  of  the  Oenit  of  SsdM^ncr  a 
aa.  ta.  apon  this  certificate,  nnder  which  tha  sheriff  arrasted  dafeodaiit  on  Isl  I)eeeaibsR 
In  January,  1861,  defendant  being  still  in  custody  under  that  ca.  ya.,  the  Commissioav 
granted  plalntifF,  also  a  creditor,  a  similar  certificate,  nnder  which  a  ea.  sa.  sued  Ovt  of 
tliis  Coan«  was  in  the  sana  montih  lodged  whh  the  sheriff,  as  a  dMainer  against  defendaaL 

Held,  discharging  a  rule  calling  on  plaintiff  to  show  aansa  why  detodiat  sbooU  aot  be 
discharged  from  custody  as  to  this  last  ca.  sa.,  that  defendant  wart  legally  drained  in  cus- 
tody under  it.  That,  assuming  that  stat.  IS  ft  13  Tlct.  c.  106,  s.  IIS,  gires  a  baakrepl 
an  aheolate  statutory  protection  from  arvasft  till  tha  day  fixed  for  his  final  esamination,  m 
that  the  original  arrest  of  defendant  was  illegal,  tha  detainer  lodged  by  plaintiff  was  nevt^ 
dialess  good,  not  having  been  lodged  until  aher  defendant's  privilege  from  arrest  hid 
eeased.  That  the  principle  applicable  to  such  cases  is,  that  whenever  an  arrest  bj  s 
ftMafaiing  party  would  have  been  good,  a  detainer  by  him,  being  equivalent  to  an  amsl, 
will  be  good  sJso,  unless  it  appears  that  tba  first  arrest  was  a  wrongful  aet  of  tha  shviff 
himself,  or  that  there  was  some  collusion  between  the  detaining  party  and  tha  crediiar 
making  the  arrest,  or  between  the  detaining  party  and  tha  sheriff. 

Obat  moved,  an  behalf  of  the  defioiidanlf  for  a  rale  oalliiig  oo  the 
olai&tiff  to  show  cause  whj  the  de&adaitt  shosld  not  be  disohaiged 
from  the  custody  of  the  keeper  of  the  Qosen^  priaon,  as  to  tbe  ca.  as. 
issued  at  tbe  suit  of  the  plaintiff. 

,  It  appeared  that  the  M&ndant  Freelon  was  a^udicaled  a  bankrupt 
by  the  Bristol  District  Court  on  17th  Senlember,  186Q,  on  which  day, 
•not  being  then  in  prison  or  in  custody,  he' snrrendered.  Od  Sd 
October,  the  first  meeting  was  held,  and  aasignees  were  chosen.  At 
ihe  seooud  meetingi  on  6th  November,  the  examination  of  the  bsak- 
jupt  was  commenced,  and  adjourned  to  Sd  December.  On  S9tk 
November,  the  Commissioner  issued  a  certiAoate  under  The  Bankrupt 
Law  Consolidation  Act,  1849,  12  k  18  Vict.  e.  106,  s.  257,  Schedule 
*6791  ^  ^  withdrawing  [Nrotection  from  tt^  bankrupt,  at  Uie  iastanoe 
J  *of  one  James  Yiner  Ockford,  a  creditor  who  had  proved  his 
debt ;  and  the  bankrupt  was  arrested  by  tbe  sheriflf  of  Middlesex,  os 
1st  December,  under  a  ca.  sa.  issued  out  of  the  Court  of  £xchequer  at 
the  suit  of  Ockford.  On  4th  Deoeoiber,  another  ca.  sa.  was  dehvered 
to  the  sheriff^  which  had  issued  out  of  the  same  Court  on  the  ssme 
day,  at  the  suit  of  another  creditor,  Josq)h  Chapman,  upon  another 
certificate  of  the  Commissioner,  given  <m  8d  December,  after  tbe 
termination  of  the  adjourned  meeting.  On  15th  January,  1861, 
another  ca.  sa.  was  lodged  with  the  sheriff  against  Freston  (who  was 
still  in  custody)^  ismied  from  this  Court  at  tbe  suit  of  the  plaintiff 
also  a  creditor,  on  another  certificate  of  the  Commissioner,  granted  a 
day  or  two  previously. 

Oray  (having  previously  applied  to  Martin,  B.,  at  Chambers,  who 
referred  him  to  the  Court),  baa  obtained  a  rule  in  tbe  Court  of  Ex- 
chequer, on  the  first  day  of  this  Term,  to  set  aside  tbe  ca.  sa.  issued 
at  the  suit  of  Ockford,  and  to  discharge  Freston  from  tbe  custody  of 
the  keeper  of  the  Queen's  prison,  on  the  ground  that  tbe  certificate 
and  ca.  sa.  were  granted  and  issued,  and  the  arrest  took  place,  when 
he  was  a  bankrupt  having  privilege  from  arrest  under  The  Bankrupt 

(a)  See  note  (a)  u  the  end  of  this  eeie,  port,  p.  ftSS. 
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Liw  GcmsoTidatioii  Aot^  1849;  nd  wim  a  itile  lo  diaeb«rg9 lun,  as  to 
fh6ea.8a.al  tbe  doit  of  CIia|p«naay  on  tlie  gronild  that  it  was  lodged 
against  him,  and  he  was  detained  under  il^  while  in  snob  illegal  cna*- 
ioij'.  and  that  Court,  on  18th  of  Jannarfr,  made  both  ralea  ab«> 

Oray^  for  his  rnle^i)— As  the  Coart  of  Escbeqner  hare  already 
deeided  in  the  similar  case  of  the  ea.  ea*  isaoed  *oat  of  that  r^rgA 
Court  at  the  suit  of  Chapman,  the  bankrupt  id  entitled  to  his  ■- 
dtfloharge.  The  bankrupt's  oriffinal  arrest,  on  Ockfbrd's  ea.  sa.,  was 
illegsl,  that  writ  havitig  been  founded  on  the  certifieate  granted  by 
the  Commrssioner  on  39th  Norember,  and  having  been  exeonted 
ofl  1st  December,  both  whieh  days  pfeeeded  the  day  (8d  Deoember) 
iied  for  tbe  bankrupt's  final  ezaninatiott.  The  Bmkrupt  Law  Con- 
BoHdatton  Aot,  1849, 12  k  18  Ytct  c.  108,  s.  113,  enaots,  "  That  if  the 
bankrupt  be  not  in  prison  or  custody  at  the  date  of  the  adjudication, 
he  shall  be  free  from  arrest  or  imprisonmsat  by  any  creditor  in  com* 
in^  to  surrender,  and  after  such  surrender,  during  the  time  by  this 
Act  limited  for  sach  surrender,  and  for  such  further  time  as  shall  be 
allowed  him  for  finishing  his  examination,  and  for  such  time  after 
liaisbing  his  examination  until  bis  certificate  be  allowed  as  the  Court 
iJhall  from  time  to  time  by  endormmeot  upon  the  summons  of  such 
bankrupt  think  fit  to  appoint"  This  amounts  to  an  absolute  statu- 
tofj  protection  of  the  bankrupt  against  arrest  until  the  expiration  <tf 
the  time  allowed  him  for  fiaiabiR|;  bis  examination,  which  time,  in 
the  present  case,  did  not  expire  till  8d  December.  Ex  parte  Leigh, 
1  Glyn  k  J.  264,  decided  on  the  similar  enactment  then  in  force^  6  G. 
4»  c.  16,  8. 117,  shows  that  the  protection  is  conferred  by  the  statute 
itself,  and  not  by  the  Commissioner's  endorsement  on  the  summons. 
The  Commissioner,  therefore,  had  no  power,  on  29th  November,  to 
grant  a  certificate  for  Freston's  arrest.  Soot.  257,  under  which  that 
oertiiicate  was  granted,  enacte  *'  That "  ^'  eirery  creditor  of  any  bank- 
rupt^ immediately  after  the  proof  of  his  debt  shall  have  been  admitted, 
flbail  be  ^deemed  a  judgment  creditor  of  such  bankrupt  to  the  r^gQ-t 
extent  of  such  proof;  and  tbe  Court,  when  it  shall  hare  re-  ^ 
ftued  to  grant  tbe  bankrupt  any  further  protection,  or  slwll  hare 
fefased  or  suspended  his  certificate,  shall,  on  the  application  of"  "any 
mteh  creditor,  grant  a  oertificato  under  the  seal  of  the  Court,  in  the 
fofm  contained  in  schedule  B  a,  to  this  Act  annexed,  and  every  such 
certificate  shall  have  the  eflfeet  of  a  judgment  entered  up  in  one  of 
Rer  Majesty's  superior  Courts  of  oommon  law  at  Westminster  until 
the  allowance  of  the  certificate  of  conformity  of  such  bankrupt ;  and 
the"  '*  creditor  to  whom,  according  to  such  certificate,  the  bankrupt 
shall  be  indebted  as  therein  mentioned,  shall  be  thereupon  entitled  to 
issue  and  enforce  a  writ  of  execution  against  the  body  of  such  iMink- 
rupU"  This  section  must  be  read  with  reference  to  sect.  112;  and, 
when  so  read,  clearly  does  not  empower  the  Commissioner  to  grant 
a  certificate  until  after  the  time  during  which  the  bankrupt  is  abso- 
lutely protected  by  sect.  112.  The  certifieate  of  29th  November  was 
tkernbre  void,  aod  the  bankrupt'a  arrest  uader  the  ca.  sa.  founded 
upon  it  illegaL    Indeed  that  arrest  was  illegal  by  reason  of  the  bank* 

(a)  OdtfM  If.  giaaon,  S  H.  i  K.  46S. 

(6)  Mfluds/i  faaaaf/  Slai»  TtmndMj,  Julwuj  a4UL  . 
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•mpt  being  then  pri^ilged  by  the. statute  from  arrest,  whether  the 
eommissioner's  certificate  in  question  was  a  nullity  or  not  And,  the 
original  arrest  being  illegal,  it  follows  that  all  subsequent  detainers 
of  the  bankrupt,  lodged  with  the  sheri£f  while  the  bankrupt  was  thus 
illegally  in  custody,  were  illegal  also,  there  being  nothing  to  found  a 
valid  detainer  upon :  Barratt  i?.  Price,  9  Bing.  566  (E.  C.  L.  R  vol. 
28) ;  Barrack  v.  Newton,  1  Q.  B.  625  fE.  G.  L.  B.  vol.  41) ;  Hooper 
V.  I^ne,  6  H.  L.  Ca.  443.  [Hill,  J.— Tne  privilege  from  arrest  of  a 
i^cooi  *viritness  or  suitor  in  a  case  may  render  invalid  subs^uent  de- 
•  '  '^-  tainers  of  him,  if  he  is  arrested;  but  there  is  possibly  a  dis- 
tinction between  the  position  of  a  person  privileged  on  such  a  ffronnd 
and  that  of  a  person  whose  privilege  expires  at  a  given  fixed  time. 
Here,  the  bankrupt's  protection  had  expired  before  the  detainer  was 
•lodgM  under  which  he  is  now  held  in  custody.]  A  bankrupt  ill^allj 
'Arreted  is  in  all  cases  entitled  to  his  discharge:  Ex  parte  Hawkins, 
4  Ves.  691 ;  Ex  parte  King,  7  Ves.  812;  Ex  parte  Donlevy,  7  Ves. 
817  r  Sidgier  v.  Birch,  9  Yes.  69 ;  Ogle's  Case,  1  Yes.  556;  Ex  parte 
Boss,  11  Rose  260.  [Crompton,  J. — Is  there  any  authority  which 
shows  that  a  party,  illegally  arrested  while  privileged  from  arrest,  can- 
not legally  be  detained  in  that  arrest  under  a  detainer  lodged  after  the 
privilege  has  ceased?]  In  Spence  v.  Stuart,  8  East  89,  it  was  held 
that  a  witness,  arrested  while  his  privilege  redeundo  from  giving 
evidence  before  an  arbitrator  continued,  could  not  be  kept  in  custody 
.under  a  detainer  afterwards  lodged  against  him.  [Hill,  J. — If  your 
argument  is  correct,  a  bankrupt  who  is  once  illegally  arrested  may, 
by  lying  in  prison  till  all  the  subsequent  detainers  which  he  has  rea- 
son to  apprehend  are  lodged,  and  then  claiming  his  discharge,  evade 
them  all.]  If  the  original  arrest  is  illegal,  so  are  all  subsequent 
detainers.  In  Archbold's  Bankruptcy  Practice,  p.  874  (ed.  11,  by 
Flather),  it  is  laid  down,  generally,  that  "  where  a  bankrupt  is  en- 
titled to  his  discharge  upon  an  arrest,  he  will  be  discharged  also  from 
all  detainers  lodged  against  him  after  it  took  place :"  "  and  the  dis- 
^RQQi  charge  must  be  *  unconditional."  The  law  is  similarly  stated  in 
^°^J  Chitty's  Archbold's  Practice,  vol.  1,  p.  742  (ed,  10)^  and  in 
Montagu  and  Ayrton's  Bankruptcy  Practice,  vol.  1,  p.  442.  In  all 
such  cases,  whether  or  not  the  sfaerm  is  liable  to  an  action  for  making 
the  first  arrest,  the  invalidity  of  that  arrest  avoids  all  subsequent 
detainers  against  the  pftrty  arrested,  at  whatever  time  they  may  be 
lodged  with  the  sheri£  The  judgment  of  the  Court  of  Exchequer  in 
favour  of  the  present  defendant,  in  the  case  of  Chapman's  oa.  sa.,  which 
is  on  all  fours  with  that  now  before  the  Court,  is  conclusive  in  the 
defendant's  favour.  With  the  exception  of  Martin,  B.  (who,  however, 
did  not  dissent),  none  of  the  Judges  in  the  other  Court  expressed  any 
doubt  as  to  the  defendant's  right  to  be  discharged.  [Wiohtman,  X 
referred  to  Ex  parte  Cogg,  6  D.  P.  C.  461,  and  Hill,  J.,  to  Eggington'd 
Case,  2  E.  &  B.  717  (E.  C.  L.  R.  vol.  76).] 

t/.  D.  Chleridge{a)  showed  cause  in  the  first  instance. — Firsts  the 
original  arrest  of  the  defendant  was  legal.  The  true  construction  of 
Stat.  12  k  18  Vict.  c.  106,  s.  112,  is,  not  that  it  absolutely  protects  a 
bankrupt  from  arrest  until  his  first  examination  is  over,  but  that  it 
confers  a  protection  conditional  upon  its  not  being  withdrawn  by  the 

(a)  Tbondtj,  Jaaauy  24tli. 
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Commissioner  before  that  time.  The  decisions  on  tbe  constrnction  of 
the  repealed  statutes,  cited  on  the  other  side,  do  not  affect  the  ques*' 
tioD.  The  langoa^  of  those  statutes  was  different.  Stat.  6  G.  2,  c- 
80,  8.  5,  conferred  upon  bankrupts  freedom  from  arrest,  for  and 
daring  the  forty -two  days  next  after  written  notice  of  the  issuing  of  the 
commission  of  'bankruptcy,  and  for  such  further  time  as  should  r«eo4 
be  allowed  them  for  finishing  their  examinations.  Stat.  6  G.  ^ 
4,  c  16,  s.  117,  was  to  the  same  effect;  and  sect.  118  enacted,  that  it 
should  be  lawful  for  the  Commissioners,  at  any  time  appointed  for  the 
last  examination  of  the  bankrupt,  or'any  enlargement  or  adjournment 
thereof,  to  adjourn  such  examination  sine  die ;  and  that  the  bankrupt 
should  be  free  from  arrest  or  imprisonment  for  sucb  further  time,  not 
exceeding  three  calendar  months,  as  the  Commissioners  should  by 
endorsement  upon  the  summons  appoint  These  statutes,  therefore, 
gave  the  bankrupt  absolute  protection  for  forty-two  days,  and  left  the 
Commissioners  no  discretion,  during  that  period,  to  withdraw  it.  But 
Stat  12  k  13  Vict  c.  106,  s.  112,  enacts  that  the  protection  shall  be 
"for  such"  *' time  as  shall  be  allowed"  the  bankrupt  "for  finishing 
his  examination,  and  for  such  time  after  finishing  his  examina- 
tion until  his  certificate  be  allowed  as  the  Court  shall  from  time 
to  time  by  endorsement  upon  the  summons  of  such  bankrupt  think 
fit  to  appoint."  The  enactment  that  the  endorsement  may  be  made 
made  from  "time  to  time"  is  new,  and  points  to  any  time,  and  there- 
fore to  a  time  preceding,  as  well  as  following,  the  passing  of  his  final 
examination  by  the  bankrupt  The  case  was  then  adjourned. 

/.  2>.  Ooleridge  was  now  about  to  proceed  with  his  argument,  when 
he  was  stopped  by  Wiqhtmak,  J.,  who  delivered  the  judgment  of  the 
CoQrt(a)  as  follows. 

In  this  case,  the  day  fixed  by  adjournment  for  the  last  examination 
of  the  bankrupt  was  the  8d  of  December.    *0n  the  29th  of  ^#505 
November,  the  Commissioner  had  granted  a  certificate,  under  '- 
the  257tb  section  of  stat  12  &  18  Vict  c.  106,  to  a  creditor,  which, 
if  valid,  would  have  the  effect  of  a  judgment,  and  under  which  a  ca. 
sa.  was  issued  out  of  the  Court  of  Exchequer ;  and  the  bankrupt  was 
arrested  under  it  on  the  Ist  of  December,  two  days  before  the  day 
fixed  for  his  last  examination.    The  Court  of  Exchequer  held  that 
the  certificate  of  the  Commissioner  was  invalid,  and  set  aside  the 
capias,  and  discharged  the  bankrupt  from  the  arrest  under  it ;  and 
they  also  discharged  the  bankrupt,  as  against  another  creditor,  who 
had  whilst  the  bankrupt  was  in  custody  under  the  invalid  certificate 
and  capias,  but  after  the  adjourned  meeting  of  the  8d  of  December, 
obtained  a  valid  certificate  from  tbe  Commissioner,  and  had  lodged  a 
detainer  against  him  upon  a  capias  issued  upon  that  valid  certificate. 
The  Court  of  Exchequer  discharged  him  from  that  detainer,  on  the 
ground  that,  as  the  original  arrest  was  illegal,  all  subsequent  detainers, 
until  he  was  discharg^  from  custody  under  the  first,  were  illegal  also. 
The  bankrupt  was  also  detained  in  custody  under  a  capias  issued  out 
of  this  Court  by  another  creditor,  who  had,  after  the  8a  of  December, 
obtained  a  certificate  from  tbe  Commissioner;  and  the  question  before 
us  is,  whether  the  bankrupt  is  entitled  to  his  discharge  from  that 
detainer. 

In  support  of  the  bankrupt's  claim  to  be  discharged,  it  was  said 

(o)  Wightauui,  Cromplott  sad  Hill,  J0. 
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tbat,  aatil  th6  8d  of  Deoettf  bfir,  4ke  day  fixed  for  hi«  final  eacamiia- 
tion,  the  112th  section  <»f  atat  12  A  IS  Viet,  c  106,  gave  him  aa  ab> 
Boliite  Btatatory  protection  from  arreat,  and  Uiat,  having  been  arreated 
by  a  creditor  before  that  4ay«  he  waa  Mititled  to  bis  diaeharge,  noi 
^5861  ^°^y  ^^^^  ^^  Aireat,  bmt  frosi  all  ""detainers  lodged  agiiiBit 
-I  him  while  he  was  ia  oqatody  under  that  illegal  arrest.    In  sqp- 

Sort  of  this  proposition  several  eases  were  cited,  in  which  it  had  beea 
eld  that,  if  the  original  arrest  is  illegal,  sabaeqaent  detainers  lodged 
whilst  the  prisons  is  in  enstodv  .under  the  illegal  arrest  are  inop«a- 
tive,  and  the  prisoner  is  entitled  to  be  dieeharged  from  them ;  and  it 
was  said  that  this  was  more  especially  the  ease  where  the  diaobaige 
from  the  original  arrest  was  by  feason  of  some  personal  privily  ^ 
the  defendant:  as  in  the  case  q£  a  witness  arrested  on  his  way  lo<)r 
from  the  Court  where  be  is  to  be  a  witness,  or  of  a  bankrupt  who  by 
the  Bankruptcy  Act  is  declared  to  be  Sf^  from  arrest  or  impriaoD- 
jsient  during  the  time  or  further  time  allowed  him  for  fiDiahing  his 
examination.  It  is  not  necessary  to  examine  each  of  the  cases  died 
in  detail,  some  of  them  in  the  time  of  Lord  Eldon ;  for  in  aevend  of 
them  it  does  not  a(^>ear  dearly,  from  the  facts  stated,  whether  the 
detainers  were  not  lodged  during  the  existence  of  the  privilege  or  pro- 
tection, in  which  case  they  would  be  subject  to  tiie  same  objection  aa 
the  first  arrest.  This,  indeedy  {appears  tp  have  been  the  ground  oe 
which  the  case  of  Spenoe  v.  Stuurt^  8  £ast  89,  was  decided,  and  is 
consistent  with  the  explanatioa  of  that  case  as  given  by  the  Court  io 
the  subsequent  case  of  Barclay  v.  Faber,.  2  B.  &  Aid.  748.  But,  how- 
ever this  may  be,  the  subsequent  case  of  Barratt  v.  Price,  9  Bing.  566 
(E.  C.  L.  B.  vol.  23),  recognised  as  it  is  in  the  case  of  Bobinsos  «. 
Ye  wens,  6  M.  &  W.  149,  as  laying  down  the  proper  rule  inauch  caaes^ 
and  as  good  law  by  the  Bouse  of  Jjofds  in  the  caae  of  Hooper  r. 
Lane,  6  H.  L.  Ca.  443,  may  be  considered  as  having  settled  the 
*6871  *P^^°^^P^®  ^^  which  the  Courts  should  act  upon  such  questi<Mis 
^  as  that  now  before  us.  That  principle  appears  to  be  this :  that 
whenever  an  arrest  by  a  detaining  party  would  have  been  coed,  a 
detainer  by  him,  being  equivalent  to  an  arrest,  will  be  goM  idao, 
unless  it  appears  that  the  first  arrest  w^a&a  wrongful  act  of  the  sheriff 
himself,  or  that  there  was  some  collusion  between  him  and  die 
creditor  making  the  arrest,  or  between  him  and  the  sheriff;  and  this 
seems  consistent  with  reason  and  justice,  as  it  would  be  a  great  hard- 
ship upon  an  innocent  party  to  be  prejudiced  by  the  wrongful  acts  of 
other  persons.  The  case  of  Hooper  v.  Lane,  6  M.  L.  Ga.  448,  was  de- 
cided upon  the  ground  that  the  sheriff  himself  was  a  wrongdoer  in 
niakin^  the  first  arrest,  or  that  the  detaining  (creditor  acted  in  cdln- 
siou  with  the  sheriff  or  the  arresting  creditor ;  and  it  is  clear  tha^  u 
against  the  detaining  creditor,  the  protection  given  by  the  statute 
would  not  have  applied,  had  the  bankrupt  been  arrested  bv  him. 

It  is  unnecessary  to  consider  whether  the  certificate  of  the  Goib- 
missioner  of  the  29th  I^ovember  was  or  was  not  invalid  (though  we 
are  disposed  to  agree  with  the  Court  of  Exchequer  upon  this  poiat), 
for  in  either  case  the  statutory  protection  from  arrest  until  jthe  Sd  <€ 
December  would  have  applied ;  but  when  that  day  was  past^  «nd  ao 
protection  granted  by  the  Court  of  Bankruptcy,  there  was  nothixig  to 
pf^vent  a  creditor,  who  bad  jnoved  iiia  4ebt,  from  oblaiiiiag  the 
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ComroiastoDer^s  i»ftifiott^  imd  kBobg  a  ea.  sa.  and  arresting  ibe  bonk- 
mpt  uoder  it. 

We  are  told  that  the  CSonrt  of  Excheqiier  can  hardly  be  said  to 
kaye  come  to  an  ananimona  jadgmeat^  as  ^Martin,  B.,  is  said  r^geA 
to  have  expressed  opimona  very  much  at  varianoe  with  those  *- 
of  the  rest  of  the  Court;  but  however  this  minf  be,  and  entertaining 
as  we.  do  the  highest  respect  fcH*  that  Coart  and  its  members,  we  can- 
not agree  with  them  in  the  opiaton  they  have  formed  upon  this  ease ; 
and,  for  the  reasons  wa  have  given,  wa  think  that  the  rule  should  be 
diachaiged.  Bale  discharged,  (a) 

(a)  A  writ  of  habeai  oorpns  -wii  tnbteqiieiitly  ollCained,  on  behalf  of  Freston,  from  Ihe 
Ooirt  of  Cfaanoerf,  sad  on  the  retam  of  that  writ  the  fttU  Gout  of  Appeal  in  Chmeery 
held  tfiat  he  waa  OBtitlod  to  hie  difdiaigo.    £x  parte  f  zeston,  SO  L.  J.  N.  6.  Ch.  460. 


TUBNIDGE,  Appellant,  v.  SHAW,  Bespondent. 

Nov.  28, 1860 ;  Jan.  81. 

Sat.  90  O.  2,  c.  91,  s.  5,  enaela  that,  far  the  better  preserratioii  of  the  fishery  of  the 
rhrer  Thames,  within  the  joriadidkni  of  the  mayor  of  London,  as  eonservator  of  the  river, 
it  shall  be  lawful  **  for  the  deputy  of  the  said  mayor  for  the  time  being,  as  oonserrator  as 
aforesaid,  commonly  called  the  water  batliflT,  and  his  assistant  or  assistants,"  appointed  by 
wsrrtnt  under  the  band  and  seal  of  the  mayor,  to  enter  the  boat  of  any  fisherman  or  other 
person  fishing  on  the  Thames,  and  seiie  all  brood  of  fish  fonnd  there.  Sect.  6  imposes  a 
penalty  of  iS.  on  any  person  **  who  shall  obstruct  or  hinder  the  said  water  bsilifT'  or  **  bis 
Bssistants,"  '*  in  the  execution  of  any  of  the  powers  rested  in  them  by  this  Act ;"  and  sect. 
II  gires  a  conricted  person  a  right  of  appeal  to  Ae  next  Court  of  Conserrancy . 

The  Thames  Conservancy  Act,  1857,  SO  &  21  Viet.  c.  cxivii.,  creates  a  new  eorporation, 
cslled  *<  The  oonserrators  of  the  rivor  Thames,"  and,  by  sect.  52,  transfers  to  them  '*  all 
die  powers,  authorities,  rights  and  pririleges,"  which  might  be  exercised  by  the  mayor  of 
I^mdon, ''  by  prescription,  usage,  charter,  or  Act  of  Parliament,  or  otherwise,  with  regard 
or  relation  to  the  conserrancy  and  the  preserration  and  regulaiion  of  the  river  Thames," 
stve  only  so  far  as  the  same  may  be  modified  by,  or  be  ineonsistent  with,  the  prorisioM 
of  that  Act.  Sect.  76  imposes  a  penalty,  not  exceeding  5/.,  on  any  person  who  '*  shall 
resist  or  make  forcible  opposition  against  any  person  employed  in  the  due  execution  of  this 
Aet'' 

Held  that,  nnder  the  latter  Act,  aI(ho«gh  it  does  not  apparently  have  the  fishery  of  the 
Thames  in  contemplation,  the  oonserrators  of  the  Thames  are  empowered  to  appoint,  under 
their  hands  and  seals,  assistant  rirer-koepers,  with  express  authority  to  enter  fishing  boats 
sad  seise  brood  of  fish,  in  pursuance  of  stat.  80  G.  2,  c.  21 ,  s.  5 ;  and  that  a  person  oh-* 
itractiag  such  an  assistant  river^keeper  in  so  doing,  is  not  liable  to  the  penalty  imposed 
^  sect.  6  of  that  statute  ;  but  is  liable  to  the  penalty  imposed  by  stat.  20  k  21  Vict.  c. 
cxlrii.  s.  76. 

Casb  stated  by  justices  of  Essex,  nnder  stat.  20  &  21  Vict.  c.  48. 

*An  information  was  preferred  by  Thomas  Tarnidge,  of  r«ggA 
Leigh,  in  the  said  county,  assistant  river<keeper  (the  appellant),  ^ 
hj  direction  of  the  conservators  of  the  river  Thames,  against  Thomas 
Shaw,  of  Leigh  aforesaid,  fisherman  (the  respondent),  whereby  the 
said  Thomas  Shaw  was  charged  for  that  he  did,  on  11th  Janaary, 
I860,  at  the  parish  of  Leigh  in  the  said  county,  obstruct  and  hinder 
the  said  Thomas  Tarnidge  in  the  execution  of  the  oowers  vested  in 
him  bv  the  statute  in  such  case  made  and  providea,  as  an  officer  of 
the  Thames  conservators^  duly  appointed  pursuant  to  such  statute , 
whereby  and  by  force  of  the  aaid  statute  the  said  Thomtts  Shaw  had 
forfeited  the  sum  of  102. 

At  the  hearing  l^  the  josiiees  in  Petty  Sessions  at  Bochford,  in 
As  said  eoniity  «f  &mai^  Ifad  jualiees  dismissed  the  iaibrmatieQa. 
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By  Stat.  80  G.  2,  c.  21,  s.  6,  it  is  enacted  that,  "For  the  better  pre- 
servation  of  the"  "  fishery  of  the"  "  river  of  Thames,  and  waters  of 
Med  way,  within  the  jurisdiction"  of  the  mayor  of  the  city  of  Lou- 
don, as  conservator  of  the  river  of  Thames  and  waters  of  Med  way 
(sect.  1),  "  and  for  preventing,  as  much  as  may  be,  any  abuses  from 
being  committed  therein,  it  shall  and  may  be  lawful  for  the  deputy 
of  the  said  mayor  for  the  time  being,  as  conservator  as  aforesaid, 
commonly  called  the  water  bailifif,  and  his  assistant  and  assistants, 
such  assistant  and  assistants  having  been  named  and  appointed  to  be 
his  assistant  and  assistants,  by  warrant  under  the  hand  and  seal  of  the 
mayor  of  the  said  city  for  the  time  being,  and  likewise  for  all  and 
every  other  person  or  persons  who  shall  for  that  purpose  be  specially 
authorized  by  any  warrant  or  warrants  under  the  nand  and  seal  of  the 
*5d01  ^^^  niayor,  from  time  to  time,  and  at  all  times,  to  Center  into 
^  any  boat,  vessel,  or  craft  of  any  fisherman,  or  drudgerman,  or 
other  person  or  persons  fishing  or  taking  fish,  or  endeavouring  to  take 
fish,  upon  the  said  river  of  Thames,  or  upon  the  said  waters  of  Med- 
way,  within  the  jurisdiction  aforesaid,  ana  there  search  for,  take,  and 
seize  all  spawn,  fry,  brood  of  fish,"  &c.,  "  as  shall  then  be  in  any  such 
boat  or  boats,  vessel  or  craft,  in  or  upon  the  said  river  or  waters ;  and 
to  take  and  seize  on  the  shore  or  snores  adjoining  to  the  said'river, 
or  waters  of  Med  way,  within  the  jurisdiction  aforesaid,  all  soch 
spawn,  fry,  brood  of  fish,"  &c.,  "as  shall  be  there  found." 

By  sect.  6  of  t\ie  same  statute  it  is  enacted,  '*  That  if  any  person  or 
persons  shall  obstruct  or  hinder  the  said  water  bailifi*,  his  assistants, 
or  any  of  the  said  officers,  or  any  constable,  headborough  or  other 
peace  officer,  in  the  execution  of  any  of  the  powers  vested  in  them  by 
this  Act,  or  of  any  warrant  or  warrants  to  be  issued  by  the  said 
mayor,  recorder,  or  any  alderman  of  the  said  city,  or  justice  respect- 
ively, in  pursuance  of  this  Act ;"  "  the  person  or  persons  so  offending 
therein  shall,  for  every  such  offence,  forfeit  the  sum  of  10^" 

Sect.  11  authorizes  the  levy  of  penalties  by  distress;  "but  in  case 
any  such  offender"  "shall  think  himself"  "aggrieved  by  such  con- 
viction, and  shall  within"  "five  days  enter  into  a  recognisance*' 
"  before  such  magistrate  or  magistrates,  before  whom  he"  "  shall  be 
so  convicted  (which  said  recognisance  shall  be  returned,  within  the 
space  of  fourteen  days,  to  the  said  Court  of  the  mayor  and  aldermen), 
conditioned  for  his  personal  appearance  at  some  Court  of  the  said 
mayor  and  aldermen  of  the  said  city,  to  be  holden  within  six  weeks 
after  the  acknowledging  such  recognisance,  or  at  the  next  Court  d 
*5911  ^^^^^^^^^7  to  be  held  for  the  county  in  which  such  *offence 
J  shall  be  committed,  and  to  stand  to  and  abide  such  order  as 
shall  be  made  in  the  premises  by  such  Court,"  "  the  said  Court  of 
mavor  and  aldermen,  or  Court  of  Conservancy,  is  hereby  empowered 
and  directed  upon  a  petition  of  appeal  presented  to  them,  by  the  party 
or  parties  so  convicted,  complaining  of  such  conviction,"  "  finally  to 
hear  and  determine  the  matter  of  such  appeal,"  "and  the  said  Courts 
respectively"  "  are  hereby  empowered  to  order"  "  any"  "  penalties  laid 
on  or  incurred  by  any  of  the  parties  complaining,  to  be  mitigated,  or 
to  vacate  or  set  aside  such  conviction,"  ''  or"  "  to  ratify  and  confirm 
the  same,  and"  "award  such"  "costs  to  be  paid  by  the  appellant  as 
to  them  shall  seem  meet ;  And  the  said  Court  of  mayor  and  aldermeo; 
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or  Graft  of  Gamsrrnwsj,  bmj;  on  farfeitare  of  say  mck  reoogoi* 
auioe,  estTMt  tbe  Mine." 

The  Tfames  CoBflermMy  Aet,  1867, 20  ft  21  Viet  o.  Gxlvii,(a)  by 
ftct  60,  ¥C8ls  "all  the  estate,  right,  titl^  and  interest  of  the  mayor 
nd  eomnonalty  and  oitiaeBa  of  the  cil^  of  London,'^  ^  and  all  the 
esUte,  right,  title  and  interest^'  <^  Her  Maje8t;f  **  in  the  bed  and  soil 
aod  shoies  of  t)ie  river  Thames,"  wtthin  certain  limits^  in  the  cooser- 
▼fttors  appmnted  under  that  Aet ;  and  by  sect  62  enacts  that  *'  Front 
and  after  the  oonmenoeanwnt  of  this  Act  all  the  powers  and  anthort- 
ties,  rights,  and  privileges,  which  are  now  Tested  in  or  which  may 
have  been  or  may  be  exercised  by  Her"  ^Majesty  in  right  of  her 
Crown,  and  all  the  powers  and  anthoritieSf  rig[hts  and  privileges,  at 
anj  time  heretofore  given  or  granted  to^  or  which  are  now  vested  in, 
or  which  haw  been  or  may  *be  exercised  by  the  mayor  and  rwrna 
oommonahy  and  citiaens,  or  by  the  mayor  and  aldermen  of  the  *- 
city  ot  London,  or  by  the  common  eonncil,  or  by  the  mayor  for  the 
time  being  of  the  said  city,  by  preecriptieOy  usage,  charter,  or  Act  of 
Parliament,  or  otherwise,  with  regard  or  relation  to  the  conservancy 
and  this  preservation  and  r^nlatioQ  of  the  river  Thames^  and  of  the  seve> 
lal  rivers,  atreams,  and  wateroonrsea  within  the  flow  and  reflow  of  the 
tides  of  the  said  river,  within  the  limits  aforesaid,  and  upon  the  banki^ 
shores^  and  wharfe  ot  the  said  river  and  the  port  of  London,  shall  be  and 
the  same  are  hereby  vested  in  the  conservators  by  this  Act  appointed, 
to  be  by  them  exercised  in  the  same  manner,  and  under  and  subject  to 
the  same  restrictions,  as  the  same  are  now  respectively  legally  ezer- 
dsed  bv  Her  Majesty,  or  by  the  mayor  and  commonalty,  and  citizens^ 
or  by  the  said  mayor  and  aldermen,  or  by  the  oommon  council,  or  by 
the  said  mayor,  save  only  and  except  so  &r  as  the  same  may  be  modi* 
fied  by  or  lie  inconsistent  with  the  provisions  herein  contained." 

Sect  76  imposes  a  penalty,  not  exceeding  6f.,  on  any  person  who 
^  shall  resist  or  make  forciUe  opposition  against  any  person  employed 
in  the  due  execution  of  this  Act,  or  shall  assault  any  surveyor, 
engineer,  or  agent>  or  any  collector  of  toll,  in  the  due  execution  of 
his  office." 

Sect  149  provides  for  the  recovery  of  penalties  before  any  justice 
snd  sect  191  gives  an  appeal  to  the  Court  of  Quarter  Sessions. 

Previous  to  the  coming  into  operation  of  the  Thames  Conservancy 
Act,  1867,  the  mayor,  commonalty,  and  citisens  of  the  city  of  London 


and  Yantteet,  otherwise  Yantlet,  in  the  oonntjr  of  Sent ;  and  by-lawa 
for  the  reenlation  of  fishermen  in  the  river  Thames  were  made  by  the 
Cuart  of  tne  mayor  and  aklermen  of  the  city  of  London,  by  virtue 
of  Stat  80  6. 2,  a  SI,  s.  1. 

At  the  hearing  of  the  infermatioB,  the  charge  waff  supported  by 
the  eonservators  of  the  river  Thames,  who  appeared  br  counsel  and 
ittomej.  On  behalf  of  the  appellant  it  was  proved  to  the  satisfaction 
of  the  justices  that,  on  11th  January  last,  the  appdiant  went  on  board 
the  lespoadeat^s  boat,  then  lying  at  Leigh  afoiesaid,  within  the  limits 

(«)  Lood  Md  penonil,  publie.    *<  To  proiide  for  the  eonierration  of  ths  rirv  Thamsfi 
I  for  tfafl  regvliltioo,  n 

1.  a  l«|  VOL.  HI.' 


•ad  for  tlifl  regvli^ioo,  maaiiMMBt,  aad  iatpcwwaeat  thmof 
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of  the  jnrifidiction  of  the  oonservators  of  the  river  Thames,  to  examine 
^he  shrimps  oanght  by  the  respondent;  that  he  stated  the  object  of  bis 
Tisit,  and  produced  his  appointment ;  that  he  saw  in  the  respondent's 
boat  a  quantity  of  small  shrimps  which .  he  considered  "  brood  f  tbat 
he  endeavoured  to  seize  them^  and  that  thereupon  the  respondent 
asssulted  him  and  prevented  the  seizure. 

.  The  appointment  of  the  appellant,  .under  the  seal  of  the  consenra- 
tors  of  tne  river  Thames,  was  as  follows.  "Know  all  men  by  these 
presents  that  we,  the  conservators  of  the  river  Tha^nes^  have  named 
and  appointed,  and  by  these  presents  do  name  and  appoint,  Thomas 
Turnidge,  of  Leigh,  in  the  county  of  Essex,  to  be  assistant  riTer- 
keeper  during  our  pleasure;. and  we  do  hereby  authorize  the  said 
Thomas  Tumidge  to  enter  any  boat,  vessel  or  craft,  of  any  fisbermaD, 
dredgerman,  or  other  person  or  persons  fishing  or  taking  fish,  or 
endeavouring  to  take  fish,  upon  the  said  river  of  Thames,  within  our 
*6941   J^^i^i^t^^°>  ^^^  ^^®^  ^  search  for,  take  and  *seize,  all  8pawD,> 

•J  fry,  brood  of  fish,  spat  of  oysters,  and  uosizeable,  unwholesome, 
or  unseasonable  fish,  and  also  all  unlawful  nets^  engines  and  iostra- 
ments  for  taking  or  destroying  fish,  as  shall  then  be  in  any  such  boat 
or  boats,  vessel  or  craft,  in  or  upon  the  said  river,  and  to. take  and 
9eize,  on  the  shore  or  shores  adjoining  to  the  said  river,  within  the 
jurisdiction  aforesaid,  all  such  spawn,  fry,  brood  of  fish,  spat  of. 
oysters,  unsizeable,  unwholesome,  or  unseasonable  fish,  and  also  all 
unlawful  nets,  engines  or  instruments  for  taking  or  destroying  fish, 
as  shall  there  be  found ;  and,  after  taking  or  seizing  such  unlawfal 
nets,  engines  or  instruments,  or  any  spawn,  fry,  brooa  of  fish,  spat  of 
oysters,  or  unsizeable,  unwholesome,  or  unseasonable  fish,  you,  the 
said  Thomas  Turnidge,  are  to  bring,  or  cause  the  same  to  be  brought, 
before  the  mayor  of  the  city  of  London  for  the  time  being,  or  the 
l^ecorder  of  the  said  city,  or  one  of  the  said  aldermen  of  the  said  city, 
if  seized  within  the  limits  of  the  said  city  of  London  and  liberties 
thereof,  either  upon  the  said  river,  or  on  shore,  or  before  the  mayor 
of  the  said  city,  or  the  recorder  of  the  said  city,  or  one  of  the 
aldermen  of  the  said  city,  or  one  of  Her  Majesty's  justices  of  the 
peace  of  the  county  in  which  such  seizure  shall  be  made,  if  made 
upon  the  said  river,  out  of  the  limits  of  the  said  city,  or  the  liberties 
thereof,  but  within  our  jurisdiction  as  aforesaid,  or  before  one  of 
Per  Majesty's  justices  of  the  peace  of  the  county  in  which  the 
same  shall  be  seized  on  shore,  in  order  that  all  such  unlawful  nets, 
engines,  or  instruments,  as  also  all  such  spawn,  fry,  or  unsizeable^ 
unwholesome,  or  unseasonable  fish,  as  shall  be  seized  as  aforesaid, 
may  be  forthwith  burnt  or  destroyed,  and  the  party  from  whom: 
the  same  shall  be  taken  punished  according  to  law.  And  you  are* 
*6951   *^  receive  no  money,  gratuity,  or  reward  whatsoever,  from 

-'  any  person,  to  prevent,  delay,  or  hinder  any  prosecution ;  or 
compound,  or  wilfully  conceal,  any  ofience  which  shall  be  committed 
contrary  to  an  Act  of  Parliament  made  and  passed  in  the  80th  year 
of  the  reign  of  His  late  Majesty  King  George  the  Second,  intituled 
'  An  Act  for  the  more  effectual  preservation  of  the  spawn  and  fry  of- 
fish, and  for  the  better  regulating  the  fishery  thereov(a)  which  shall 
come  to  your  knowledge ;  under  pain  to  forfeit  and  lose  6L  for  each 

(a)  Stat.  80  G.  a,  c  ai. 
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time  yon  sball  be  oonvioted  of  every  such  offence ;  and  from  time  to 
time  to  apprise  us  thereof.  Given  under  onr  seal  this  7th  day  of 
December,  1859." 

It  was  contended  by  the  counsel  for  the  appellant  that  by  force  of 
sects.  60  and  62  of  The  Thames  Conservancy  Act,  1857,  the  bed  and 
soil  of  the  river  Thames,  with  the  fishery  and  all  the  powers  relatinff 
thereto,  given  to  the  mayor  of  London,  and  the  protection  extended 
to  his  officers  by  stat.  80  G.  2,  c.  21,  ss.  6,  and  6,  were  transferred  and 
extended  to  the  conservators  of  the  river  Thames  and  their  officers. 

The  justices  doubted  the  correctness  of  this  view,  and  dismissed 
the  information :  First,  because  it  appeared  to  them  that,  assuming 
the  powers  of  stat  80  G.  2,  c  21,  s.  5,  to  be  transferred  to  the  con- 
servators, it  must  also  be  held  that  the  jurisdiction  on  appeal,  under 
sect.  11,  is  likewise  vested  in  them,  and  the  respondent,  if  convicted, 
would  be  without  appeal,  except  to  his  prosecutors.  If,  to  avoid  this, 
the  justices  held  that  stat  80  G.  2,  c.  21,  s.  11  (the  appeal  clause), 
was  modified  bv  sect  161  of  The  Thames  Conservancy  Act,  1867, 
then  they  considered  that  they  must  also  hold  that  stat.  80  G.  2,  c.  21, 
*s.  6  (the  penal  clause),  is  modified  by  sect  76  of  The  Thames  r^ggg 
Conservancy  Act,  1867 ;  and  that  the  defendant  would  be  liable  ^ 
to  be  sued  only  for  the  reduced  penalty  imposed  by  the  latter  section. 

Secondly ;  because,  although  the  bed  ana  soil  oi  the  river  Thames, 
which  were  in  the  Crown,  are  transferred  to  the  conservators  by  the 
50th  section  of  The  Thames  Conservancy  Act,  the  justices  doubted 
whether  the  fishery,  which  was  common  to  all  (1  Mod.  105),  was 
thereby  transferred,  and  they  also  doubted  whether  the  powers  of 
stat  80  G.  2,  c.  21,  an  Act  having  exclusive  reference  to  the  fishery, 
were  powers  with  regard  or  relation  to  the  conservancv,  preservation 
and  regulation  of  the  river  Thames,  and,  as  such,  vested  in  the  conser- 
vators by  the  62d  section  of  The  Thames  Conservancy  Act,  1867 ;  all 
the  provisions  of  which  appeared  to  them  to  have  especial  reference  to 
the  navigation  of  the  river  and  the  regulation  of  the  port  of  London. 

The  questions  of  law  for  the  opinion  of  the  Court  were :  First,  are 
the  conservators  of  the  river  Thames  authorized  to  appoint  officers  to 
exercise  the  powers  given  to  the  water  bailiflb  of  the  city  of  London 
by  stat  80  G.  2,  o.  21,  s.  67 

Secondly,  are  such  officers  entitled  to  the  protection  given  by  the 
6th  section  of  the  same  statute  7 

Thirdlv,  is  the  jurisdiction  on  appeal  given  to  the  mayor  and  alder- 
men by  the  11th  section  of  the  same  Act,  now  vested  in  the  conserva- 
tors of  the  river  Thames  7 

Fourthly,  is  the  76th  section  of  The  Thames  Conservancy  Act 
applicable  to  the  offisnce  charged  against  the  respondent ;  and  is  the 
penalty  thereby  imposed  cumulative  or  substituted  7 

If  the  Court  should  be  of  opinion  that  the  justices  *were  ri^ht  r^xg^ 
in  law  in  dismissing  the  saia  information,  their  determination  ^ 
was  to  be  affirmM.    But,  if  the  Court  should  be  of  a  contrary 
opinion,  it  was  to  be  reversed. 

Sir  W.  Atherton^  Solicitor-General|  for  the  appellant,(a)  argued  that, 
under  the  Thames  Conservancy  Act,  1867,  the  conservancy  of  the 
fishery,  as  well  as  of  the  navigation,  of  the  Thames  was  transferred 
to  Uie  conservators  of  the  river  Thames^  created  by  that  Act    In 

id)  In  lart  MtehasImM  YaoitioB,  WsdaMday^  Norwabor  SSth,  1S60. 
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rapport  of  his  arguzMot^  he  refearred  to  statsk  17  B.  2,  a  9,  headed 
'^Justices  of  peace  shall  be  conaenraitora  of  the  statstea  tosching 
salmons^;  1  Eliz.  c.  17,  ''An  Act  for  preservaticm  of  spawa  and 
fry  of  fishy"  by  sect.  6  of  which  '^  The  SEiayor  of  the  ekj  of  London 
for  the  time  being,  and  all  and  every  other  persoQ  and  per8ona» 
bodies  politic  and  corporate^  whid^"  ^ lawfully'^  had  "or  ought  to 
have  any  conseryation  or  preseryation  of  any  rivers,  streaoe  or  wster, 
or  punishments  and  corrections  of  offences  committed  la  any  of  them," 
were  empowered  to  iDcjuire  into  and  determine  all  ofienoes  ocHDmitted 
against  the  Act  "  within  his  or  their"  "jurisdiction  and  cooseryancj ;'' 
and  9  Ann.  c.  26,  '^  An  Act  for  the  better  presertatioQ  and  improve- 
ment of  the  fishery  within  th^  river  d  Thamei^  and  for  regur 
lating  and  governing  the  Company  of  fishermen  of  the  said  river/' 
which,  also»  by  sect.  6,  gave  jurisdiction  to  determine  complaints* 
to  the  lord  mayor  and  aldermen  of  the  city  ol  London^  or  any  one  of 
them,  "  for  all  offences  committed  within  the  jurisdiction  of  the  said 
lord  mayor,  as  conservator  of  the  said  river  of  Thames-"  as  show- 
*f)9S1  ^°K  ^^^^  ^^  conservancy  *of  the  river  involved  the  power  to 
^^J  protect  the  fishery.  He  also  cited  4  Inst  250,  and  tbe  Privi- 
legia  Londini,  tit,  "  Court  of  Conservancy  for  the  river  Thames^"  pu 
898  (ed.  8) ;  and  argued  that,  upon  the  true  construction  of  stat.  20  k 
21  Yict.  c.  cxlvii.  s.  62,  the  cooaervators  of  the  Thames  had  authority 
to  appoint  the  appellant  assistant  river-keq)er,  with  atl  the  pow^s 
before  exercised,  under  stat.  80  Q.  2  c«.  21  &  5,  by  assistants  of  tbe 
water-bailiff;  and  that  the  respondent  waa  liable  to  coBviction,  eitker 
under  stat.  80  6. 2,  c.  21,  s.  6^  or  under  stat  20  k  21  Yict  c.  cxl  viL  &  76, 
for  obstructing  the  appellant  in  the  executioin  of  his  statutory  duties. 
No  counsel  appearea  for  the  respondent  Our.  adv.  vulL 

BuLCKSUBN,  «f.»  now  delivered  the  judgment  of  the  CoQTt(a}--In 
this  case  a  question  of  considen^le  difficulty  arises  on  the  construc- 
tion of  the  Thames  Conservancy  Act  1857,  20  and  21  YUsL  c.  cxlviL; 
which,  by  sect*  52,  transferred  to  a  newly  created  corporation,  called 
''The  ConservatcHra  of  the  river  Thames,"  amongst  other  things,  all 
the  powers  and  authorities,  rights  and  privileges"  which  might  be 
exercised  by  the  Queen,  in  right  of  her  Crown,  or  by  the  mayor  and 
commonalty  of  the  citizens  of  London,  or  by  the  mayor  and  alder- 
men, or  by  tbe  mayor  of  London,  **  by  prescription,  usage,  charter, 
or  Act  of  Parliament,  or  otherwise,  with  regard  or  relation  to  the 
conservancy  and  tbe  preservation  and  regulation  of  the  river  Thames," 
"  to  be  by  them  exercised  in  the  same  manner,  and  under  and  subject 
to  the  same  ^restrictions,  as  the  same  are  now  respectivelj 
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legally  exercised  by  Her  Majesty^  or  by  the  mayor,"  dsc^  "sare 


only  and  except  so  fSar  as  the  same  may  be  modified  oy  or  be  incoa* 
sistent  with  the  provisions"  "  contained"  in  that  Act. 

Amongst  the  powers  of  the  city  of  London  was  that  of  holding  tbe 
Court  for  tbe  conservation  of  the  water  and  river  of  Thames ;  and  it 
is  said,  in  4  Inst  250,  Uiat  "  The  mayor  of  London  for  the  time  beiog 
hath  the  conservation  and  rule  of  the  water  and  river  of  the  Thames 
&c.,  and  authority  as  touching  punition  fioir  using  unlawful  nets  tod 
other  unlawfiil  engines  in  fishings  and  to  all  correction  and  punish- 
ment there  concerning  unlawfal  nets  wad  enginea  thme.'*    By  stat 

(fl)  WiahiiMS  mA  BkilrhMni,  Ja, 
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90  O.  H,  c.  21,  for  die  \fMet  pfolectioti  of  the  fitfaerv,  it  is,  bj  sect.  5^ 
€Meted  tlhat  U  sball  be  lawftl  ^  for  &e  deputy  of  d^e  said  mayor  for 
the  tttte  bemg,  as  oooservaior  as  aforesaid,  oommoaly  oalled  the  water* 
badlifC^  aad  hia  assistaats  appointed  by  warrant  onder  tiiie  hand  and 
seal  (^  tlie  mayor,  to  eater  filing  boats,  and  seize  brood  of  fish  found 
there.  Siiioe  tiMS  passing  of  the  Thames  Conservancy  Act  tbe  appel* 
lant  has  been  appointed  assistant  river-keeper,  by  warrant  under  the 
seal  of  the  conservators  of  the  Tbames,  and  is,  as  far  as  they  can  em- 
power him,  authorized  to  exercise  the  powers  conferred  by  stat.  80  G. 
2,  c.  21,  s.  &,  oa  the  assistants  of  tbe  deputy  of  the  lord  mayor  as  con- 
servator. The  first  question  asked  us  is,  whether  the  new  corporation 
were  authorized  to  make  such  an  appointment  There  is  certainly 
nothing  in  tbe  provisions  of  the  Thames  Conservancy  Act  to  show  that 
the  Legislaiture  had  their  attention  called  to  tbe  fisheries;  but  there  is 
nothing  to  be  found  restoicting  the  very  general  language  used  in  the  52d 
section ;  and  it  seems  to  us  *that  the  powers  given  to  tne  mayor  r«gAA 
of  London  to  appoiat  persons  as  assistants  in  exercising  tbe  *- 
powers  given  to  the  water-bailiU^  as  deputy  of  tbe  mayor  as  conser- 
vator, are  powers  relating  to  the  conservancy  of  the  Thames,  and  are 
Qonsequentiy  transferred  to  the  conservators  of  the  Thames. 

Tlie  next  question  is  one  of  much  more  dificulty.  The  6th  section 
of  Stat  80  G.  2,  c.  21,  imposes  a  penalty  of  lOf.  on  any  person  obstruct- 
ing the  said  wat^-bailiff  or  his  assistants,  in  the  execution  of  that 
Act,  and  by  sect  11  there  is  an  appeal  given  to  the  Court  of  Conser> 
▼ancy.  The  respondent  in  the  present  case  had  forcibly  resisted  the 
appellant  in  the  execution  of  bis  duty  as  an  assistant  river-keeper, 
appointed  by  the  conservators  of  the  Thames,  but  exercising  tbe 
powers  originally  conferred  by  stat.  80  G.  2,  on  the  water-bailiff  and 
his  assistants  appointed  by  the  mayor.  He  was  summoned  before  the 
justices,  who  refused  to  impose  on  him  tbe  penalty  of  102.  under  sect. 
6  (if  stat.  SO  G.  2,  c.  21 ;  and  we  think  tbe  justices  were  right.  Tfa6 
officer  appointed  by  the  conservators  faa^,  we  think,  all  the  powers 
and  authorities,  rights  and  privileges,  of  the  former  officer,  appointed 
by  the  mayor  as  conservator,  and  anv  one  obstructing  him  must  take 
the  consequences  which,  at  common  Iaw«  would  follow  from  obstruct- 
ing a  person  having  authority.  But  it  seems  to  us  that  the  penalties 
beyond  the  common  law,  which  were  imposed  on  those  who  obstructed 
the  former  officers^  cannot  be  extended,  by  mere  implication,  to  those 
obstructing  the  new  officers;  it  requires  something  to  show  that  the 
Legislature  intended  so  to  extend  them,  and  there  are  no  words  in  The 
Thames  Conservancy  Act  that  have  the  slightest  tendency  to  express 
auch  an  ^intention.  If  the  Legislature  bad  meant  the  penal  r»g/)i 
clause  to  extend  to  the  new  officers,  they  would  certainly  ^ 
We  made  some  provision  as  to  the  appeal,  which  is  now  made  in- 
operative. In  fact^  it  seems  very  plain  that  the  question  as  to  what 
was  to  be  done  with  regard  to  the  fisheries  was  not  present  to  the 
minds  of  those  who  framed  the  Act^  who  very  naturally  thought  only 
of  the  commerce  and  navigation  of  tbe  Thames. 

But  we  think  that  the  officer  employed  in  exercising  the  powers 
originally  conferred  by  stat  SO  G.  %  c.  21,  but  which  be  puts  in  exe* 
caution  only  by  virtue  of  The  Thames  Conservancjr  Act,  is  a  person 
ttaployed  m  the  due  execution  of  tbe  latter  Act,  within  tbe  meaning 


<m  OWES  9.  vuacaos.  b.  t.  isei. 

vol.  98X  WilUanui,  J.,  sajs,  *'  Whenever  the  iBstntmeiit  is  deekred  cd 
ibe  rule  is  fully  established,  sinoe  the  passing  of  the  Oomnoii  Lav  Pm- 
cedure  Act»  1852,  that  the  defendant  is  entitled  io  inapeetioB  in  tiie 
nature  of  oyer,  not  only  where  the  instrnment  dednred  on  is  n  deed 
under  seal,  but  also  in  the  case  of  eontraets  not  under  saaL"  **  It  nqr 
now  be  considered  as  fully  established  in  all  the  OcMirts  thai  the  right 
to  inspect  extends  to  anj  writing,  wbeth^  under  seal  or  not,  which  is 
relied  on  by  the  other  side  as  the  £6undati<m  of  his  claini  or  defence.") 
SooU  V.  Walker,  2  E.  &  B.  555  (E.  C.  L.  B.  toI.  75^  shows  the  limite 
within  which  a  party  is  entitled  to  inspection  of  doonnieiits  in  the 
possession  of  the  opposite  party ;  namely,  that  such  inspection  may 
oe  granted  for  the  purpose  of  obtaining  any  evidence  neeessary 
to  support  the  original  case  of  the  party  applying,  or  to  meet  that  of 
the  otDcr  side;  but  not  for  the  purpose  of  obtaining  information 
nhowing  how  the  case  ci  the  other  side  will  be  supported.  The 
mAfiffi  plaintiffia^  here,  do  not  show  by  dieir  *afiBdaTit  how  the  merao^ 

^  randum  will  support  their  own  case,  or  meet  that  of  the  defend- 
ants. In  Adams  v.  Lloyd,  8  H.  k  N.  851,  the  Court  of  Exchequer 
held  that,  if  a  party  interrogated  under  sect.  61  of  the  Gommon  Law 
Procedure  Act,  1854,  as  to  whether  he  has  in  his  possession  any  deeds 
or  writings  relating  to  lands  in  dispute,  answers  on  oath  thai  he  ha^ 
but  that  such  deeds  relate  exclusively  to  his  own  title  to  the  laads^ 
imd  do  notahow  any  title  in  the  opposite  party,  be  cannot  be  com- 
pelled to  state  the  contents  oi  the  deeds^  or  tt>  deseribe  them,  hb  oath 
as  to  their  effect  being  conclusive.  P<dlock,  G.  B.,  in  giving  judg* 
ment;  Baid,(a)  "  The  question  is,  whether  the  plaintiff  ia  brand  to 
produce  his  title  deeds.  To  compel  him  to  do  so  would  introduce  a 
new  rale,  which  certainly  was  never  intended  by  this  Act  of  Parlia- 
ment, and  would  render  a  title  deed  of  no  more  importanoe  than  a 
bill  of  exchaoge  or  any  other  written  document.  I  think  that  a 
man's  title  deed  is  still  protected  unless  it  tends  to  prove  the  case  of 
Ae  opposite  party ;  if  it  does  not,  it  is  irrdevant.  The  recent  changes 
in  the  law  have  made  no  altwation  in  that  respect.''  And  Wataixi, 
B. :  (6)  ''  The  authorities  are  dear,  that  a  person  is  not  entitled  in 
equity  to  a  discovery  of  title  deeds  unless  they  contain  evidence  <^ 
his  own  title."  Secondly,  the  plainti£b  iail  to  show  any  ground  for 
asking  the  defendants  for  particulars  of  the  alleged  lien  or  mortgage. 
In  order  to  entitle  themselves  to  sueh  particulars,  the  plaintiSi  are 
bound  to, show  that  the  mortgage-debt  has  been  paid,  and  nothing 
remains  diie ;  but  their  affidavits  do  not  even  state  that  any  part  of  the 
debt  has  been  paid. 
*6071       *^<>*^^i  contri. — ^The  plaintiflb  are  entitled  to  inspect  the 

^  memorandum ;  if  on  no  other  ground,  under  the  well-knowa 
rule  stated  by  Williams,  J.,  in  Price  v.  Harrison,  8  G.  B.  N.  S.  617, 
634  <K  G.  L.  B.  vol.  98),  that  where  a  plaintiff  founds  his  dedantion, 
or  a  defendant  his  plea,  upon  a  document  in  writing,  whether  or  not 
it  be  under  seal,  the  q>posite  party  has  a  right  to  see  that  doenmeat 
^ WiQHTMAN,  J. — Your  casc  is  stronger  than  wae  that  of  the  def«idaBt 
in  Price  v,  Harrison,  who  was  alloWM  to  inspeet  a  number  of  his  own 
letters  written  to  the  plaintiflg  of  which  he  bad  not  kept  oopiea.  Hen^ 
the  plaintiffs  ask  lor  inspection  of  a  ais^le  docaoaent,  and  one  ia 
(^)  sH.  fra^sii.  (I)  SCAN.  asT. 
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vhich  tbej  probably  IttTOasgreatan  iataWBt  m  iha  defindorta.]   (H» 
vas  then  8top2)6d,) 

(CocKBUBN,  C.  J^  wjui  absent) 

WiQSTUAN^  J.— It  araean  to  me  tbat  ikere  is  aothiog  in  tlie  decision 
in  Scott  V.  Walker,  2£.&a555<ELaL.&Tol.  7o),to  affect  the 
present  p1ainti£b^  rjgkt  to  the  inspection  for  which  they  aak.  No 
doubly  a  plaintiff  la  not  entitled  to  inspect  a  docnmei^  which  nakea 
oat  the  defendant's  case  solely ;  bat  bere^  there  is  only  one  document^ 
and  both  plainti&  and  defendants  have  an  interest  in  it.  The  holder 
of  a  document  in  which  another  person  is  interested  aoay  be  deemed 
a  trustee  of  it  for  tbat  other*  within  the  old  rule  that  inspection  is  to 
be  granted  of  docom^its  in  the  possesaaon  of  tlie  opposite  party  as 
trustee  for  tbe  party  asking  for  the  inqwctioo.  As  lo  Uie  particalara^ 
also,  of  the  defendants'  lien  or  mortgage,  I  see  no  reason  why  the 
plaintiffs  should  not  have  them. 

^Cbomfton,  J. — I  also  think  that  this  rule  should  be  made  r^oQo 
absolute.  First,  as  to  the  particulars  for  which  the  plaintifEs  ^ 
ask.  According  to  the  ordinary  practice,  they  ought  to  be  given ; 
by  analogy  to  the  case  of  a  plea  of  set-off,  under  which  particulars 
must  be  given,  in  order  to  do  away  with  the  hardship  on  the  plaintiff 
which  would  otherwise  be  caused  by  the  generality  of  the  plea.  Next, 
as  to  the  memorandum.  I  think  that  inspection  of  it  ought  to  be 
granted  to  the  plaintiff,  who,  in  one  sense,  may  be  said  to  be  inter- 
ested in  it,  I  concur  in  what  has  been  said,  as  to  that,  by  my  brother 
Wightman ;  and  I  am  also  disposed  to  agree  in  the  dicta  of  Williams, 
J^  in  Price  v.  Harrison,  8  C.  B.  N.  S.  617,  684  (E.  C.  L.  R.  vol.  98), 
with  this  qualification,  that,  although  the  document  of  which  inspec- 
tion is  sought  is  relied  upon  in  tbe  pleadings  of  the  party  in  whose 
possession  it  is,  the  inspection  ought  not  to  be  granted  if  the  Court 
sees  that  the  application  is  made  for  an  improper  purpose.  The  dis- 
tinction between  documents  under  seal  and  not  under  seal  has,  of  late, 
been  done  away  with  for  many  purposes,  and  I  am  satisfied  that  it 
cannot  have  been  the  intention  of  the  Legislature,  in  abolishing  oyer, 
to  abrogate  the  general  right  of  litigants  to  inspect  documents  set  up 
against  them  in  the  pleadings  of  their  opponents.  Any  abuse  of  that 
right  is  effectually  prevented  by  the  matter  being  left  in  the  discretion 
of  the  Court, 

Hill,  J. — I  am  of  the  same  opinion.  I  think  that  the  interest 
which  the  plaintiffs  have  in  the  memorandum  entitles  them  to  the 
inspection  which  they  seek ;  and  that  they  are  also  entitled  thereto, 
according  to  the  rule  laid  down  in  Price  v.  Harrison.  In  making 
*this  rule  absolute,  it  does  not  seem  to  me  that  we  are  going  r^ggg 
counter  to  the  principles  upon  which  the  Courts  of  equity  act.  ^ 
In  Latimer  v.  N eate,  4  CI.  k  Fin.  670,  I^timer  claimed  to  be  the  law* 
fal  owner  of  goods  and  chattels  in  the  visible  user  and  enjoyment  of 
the  Duke  of  Marlborough,  and  Neate,  a  judgment-creditor  of  the 
Duke,  filed  a  bill  against  him  and  Latimer,  charging  that  bills  of  sale 
and  assignments  of  the  said  goods  and  chattels  had  been  executed  by 
the  Duke  to  Latimer  without  consideration,  and  that  they  were  void 
as  against  Neate.  Latimer,  by  his  answer,  admitted  that  the  bills  of 
sale  and  assignments  were  in  his  possession,  but  said  that  they  were 
executed  to  him  for  full  consideration,  and  that  the  Duke  had  only 
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the  pernHssiye,  not  the  absolute,  use  of  the  goods ;  and  Latimer,  bj 
his  mrther  answer,  claimed  to  have  an  equitable  lien  on  the  goods  for 
money  advanced ;  and  he  set  forth  in  a  schedule  abstracts  oS  the  bilb 
of  sale  and  assignments.  It  was  held  that  Neate  was  entided  to 
inspection  of  the  bills  of  sale  and  assignments,  on  the  grounds,  first, 
that  these  instruments  were  only  a  mortgage  security;  and,  secondly, 
that  Neate  had  a  right  to  see  if  the  abstracts  corresponded  with  the 
originals,  in  order  to  ascertain  what  he  would  have  to  pay  to  Latimer 
in  redeeming  the  mortgage.  That  case  is  very  nearly  m  point,  and 
authorizes  us  to  make  Uie  order  for  inspection.  As  to  the  partionlars, 
also,  I  think  that  the  plainti£b  are  entitled  to  the  order.  Kow  that  t 
general  mode  of  pleaainff  is  allowed,  the  Court  will  always  assist  a 
party  who  is  embarrassed  thereby.  Bule  absolute. 


in>  or  HILABT  TEBX. 
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The  Judges  of  the  Court  of  Queen's  Bench  who  sat  in  Banc  in  this 
Yacation  were : — 

WiGHTXAK,  J.  I  Hill,  J. 

Cbompton,  J.  I  Blaokbubit,  J. 


MABPLES  V.  HABTLEY.    Fa.  6. 

Stet.  17  4  IS  Tiet.  e.  S6,  ■.  I,  enacts  that  erery  bill  of  tale  of  penonal  ehattelf  fhall 
bt  filed  **  within  twenty-one  daji  after  the  making  or  gtting  of  loeh  li^  of  lale,"  "  otber- 
wiae  foch  bOl  of  ude  ahall/'  "  as  against  all  sh^lff 's  oflloers  and  other  persons  seising 
snj  property  or  effects  comprised  in  sach  bill  of  sale  in  the  ezecation  of  any  process  of  anr 
Covrt  of  law  or  eqnit j  authorising  the  seisnre  of  the  goods  of  the  person  bj  whom''  **  sura 
bill  of  sale  shall  hare  been  made,  and  against  every  person  on  whose  bcdialf  sneh  process 
sball  hare  been  issued,  be  null  and  roid  to  all  intents  and  purposes  whatsoerer,  so  far  as 
regards  the  property  in  or  right  to  the  possession  of  any  personal  chattels  comprised  in 
neh  bill  of  sale,  which  at  or  after  the  time"  <*  of  executing  such  process,"  <<  and  after  the 
expiration  of  the  said  period  of  twenty-one  days,  shaU  be  in  the  possession  or  apparent 
TosMssion  of  the  person  making  such  bill  of  sale." 

Held  thai,  under  this  enactment,  the  assignee  of  goods  assigned  by  a  bill  of  sale  hat 
twenty-one  days  from  the  date  of  die  bill  of  sale,  within  which  he  may  either  file  the  bill 
of  sde  or  take  the  goods  out  of  the  apparent  possession  of  the  assignor.  That  therefore, 
the  title  of  such  assignee  to  the  goods  is  not  defeated  by  their  seisure,  while  in  the  apparent 
POMession  of  the  assignor  but  More  the  twenty-one  days  haye  expired,  under  a  fl.  fa« 
usoed  against  the  goods  of  the  assignor  by  an  execution-creditor. 

This  was  an  interpleader  issue,  to  trj  the  title  to  certain  goods 
Beized  in  execution,  on  6th  July,  1860,  *by  the  sheriff  of  Der-  r«^<^ 
bysbire,  under  a  writ  of  fl.  fa.  dated  8d  July,  1860.  L  ^^^ 

At  the  trial,  before  Erie,  C.  J.,  at  the  Derbyshire  Summer  Assizes, 
1860,  it  appeared  that  the  writ  of  fl.  fa.  was  issued  on  a  iudgment 
obtained  by  the  present  defendant  against  one  Shemwell,  and  that  the 
goods,  when  aeized  under  the  writ,  were  in  the  possession  of  Shem- 
welL    On  27th  June  1860,  Shemwell  made  a  bill  of  sale  of  his  goods 
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to  the  plaintiff;  in  which  the  goods  seized  under  the  fi.  fa.  on  5th 
July  were  inoladed.  At  the  time  of  that  seizure  the  bill  of  sale  had 
not  been  enrolled ;  and  it  was  contended  for  the  defendant  that,  on 
that  account,  the  plaintiff  could  not  recover.  Erie,  0.  J.,  however, 
held  that  the  plaintiff  was  not  precluded,  under  stat.  17  tc  18  Vict, 
c.  86,  s.  1,  from  recovering  bjr  reason  of  his  not  having  enrolled  tbe 
bill  of  sale  before  the  seizure  of  the  goods.  The  plaintiff  accordingly 
had  a  verdict :  and  leave  was  reserved  to  the  defendant  to  move  to  set 
it  aside,  and  to  enter  a  ▼erdiet  for  the  defendant  instead  thereof. 

Field  had  obtained  a  rule  to  that  effect. 

Hayes,  Serjt.,  now  showed  causa — The  goods,  when  seized  by  the 
sheriff,  were  the  property  of  the  plaintiff.  Stat  17  &  18  Vict  c.  36, 
&  1,  enacts  that  everv  bill  of  sale  of  personal  chattels  shall  be  filed 
*^  within  twenty-one  days  after  the  masing  or  giving  of  such  bill  of 
sale,"  "otherwise  such  bill  of  sale  shall,"  *'as  against  all  sheriff's 
officers  and  other  persons  seizing  any  profMrty  or  effects  comprised  in 
such  bill  of  sale  in  the  execution  of  any  process  of  any  Court  of  law 
*M91  ^^  equity  authorizing  *the  seizure  of  the  goods  of  the  person 
•J  by  whom  or  of  whoee  goods  such  bill  of  mIc  shall  have  been 
made,  and  against  every  person  on  whose  behalf  auch  process  shall 
have  been  issued,  be  null  and  void  to  all  intents  and  purposes  what' 
soever,  so  far  as  regards  the  property  in  or  right  to  the  possession  of 
any  personal  chattds  oomprised  m  such  bill  of  sale,  which  at  or  after 
the  time"  "of  executing  such  pnocess,"  ''  and  after  die  expiration  of 
the  said  period  of  twenty-one  days,  shall  be  in  the  possession  or 
apparent  possession  of  the  person  making  such  bill  of  sale."  This 
section  gives  the  person  to  whom  a  bill  of  sale  is  made  twenty-one 
days  from  its  date  in  which  to  file  it ;  and  if,  as  in  the  present  case, 
process  issues  and  is  executed  agaiiMt  the  goods  of  the  assignor  within 
those  twenty-one  days,  the  bill  of  sale  is  not  thereby  made  null  and 
void.  The  tnie  oonstraetion  of  the  sectiott  is,  that  it  gires  an  execu- 
tion-creditor a  better  title  to  l^oods  left  in  the  possession  of  the  exec»> 
tion-debtor,  than  a  person  claiming  them  under  a  bill  of  sale  from  tbe 
debtor,  if  twenty-one  days  have  elapsed  from  the  date  of  the  biU  of 
«ale,  and  ]£,  notwitfastandine,  the  bill  has  not  been  filed  ^  but  that  it 
does  not  require  the  bill  to  oe  filed  before  the  last  of  the  twenty-oae 
days.  FHiLL,  J. — The  atatute  makes  the  bill  of  sale,  if  not  filed,  noU 
and  void,  so  &r  as  regards  the  |Mroperty  in  or  right  to  the  poeaessioa 
4>f  goods  ^ich,  at  or  after  die  time  of  executing  process  against  the 
goMs  of  the  assignor,  are  in  his  apparent  possession.  An£  by  sect 
7,  the  goods  are  to  be  deemed  in  die  ^'apparent  posseasion"  of  die 
assignor,  ^'so  long  as  they  shall  remain  or  be  in  or  upon  any  house,' 
"land,  or  other  premises  occupied  by  him,"  ''notwithstanding  that 
Mrtn  foraal  possession"  of  diem  ^'may  have  been  taken  by  or 
-'  given  to  any  other  person.*']  That  definidoa  of  "apparent 
possession"  does  not  apply  to  goods  remaining  on  the  pramises  of  the 
assignor  after  they  have  been  tdoen  in  execntion.  ]liili»  assuming 
that  it  does,  dm  statute  endently  contemplates  an  npptmoi  puasoMoa 
eontiniting  bevottd  the  twenty  •one  daya. 

I^ld  was  then  oallod  upon  to  support  tlie  rule. 

i^U;  in  sapport  of  the  xula— 'Tbe  flfestuto  requiras  thai  the  biD  of 
sale  should  have  been  filed  before  the  goods  are  actually  aeized  under 
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procen  ^^aissl  Ibe  Mrignor;  wImA^  or  oot  the  aeiznre  ttkao  pkice 
witbiii  the  immtjout  dSja  [HlLii^  J«— ^Are  you  not  bound  to  show 
Aat  the  apMrant  poaseanon  uf  the  aarigoor  oontinued  beyond  the 
twenty-one  daya?  WiBtmuJS,  J*— If  the  time  aUowed  by  the  Aet 
for  fihng  the  bill  of  sale  baa  not  elapaed  before  the  goods  are  takn  in 
execution,  how  has  the  assignee^  at  the  tioae  of  the  aeiaurey  failed  ta 
oomply  with  the  requirements  of  the  Aet?} 

CocKBiTBN,  G.  J. — This  la  a  very  dear  caaa.  The  statute  requires 
iliat»  in  order  that  a  bill  of  sale  of  gooda  nuty  be  null  and  void  aa 
igainst  the  assignee,  the  asa^psoor  ahall  be  left  in  apparent  posseasioA 
of  the  goods  ibr  twenty-one  days  after  the  bill  of  sale  ia  given!,  and 
that  the  bill  of  sale  shaU  not  have  beai  filed  within  that  period.  The 
tasignee  has,  therefore^  tweaty-ooe  days  flroin  the  date  of  the  bill  of 
aale.  wxthin  which  either  to  take  the  goods  o«t  of  the  assignor's 
possesaon,  or  to  perliaQt  hia  own  title  to  them  by  filing  the  bill  of 
ode.  Daring  the  *twenty-oiie  days  the  assignee  haa  at  all  r^atA 
eventa  a  temponiry  title  to  the  gooda  of  whidi  he  cannot  be  ^ 
depnved  by  their  seizure  by  the  sfaerifiL 

W iQBTiLUi,  J^  and  Bsuu,  J^  oonmned.  Bole  disohargedu 
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Stat.  11  G.  9,  e.  19,  8.  1,  enacti  tliat  **  In  cMe  any  tenant**  **f6T  Ufe  or  Urea,  term  of 
Jtutf  at  will,  tnffummtey  or  otiienriaa,  of  any  measnagea,  landa,  teBenanta,  or  heredilft* 
mam,  npon  the  daaiBO  or  boldina  whetoof  anj  mat  ia  or  aiiftll  be  reaenred,  due,  or  mads 
Iiajable,  ahall  fnudiilentljr  or  clandeatinely  convey  away'*  '^  from  sncli  premises,  his^^ 
"  goods  or  chattels,  to  preyent  tito  landlord*'  **  from  distraining  the  same  for  arrears  of 
KRt  so  rosenred,  dne,  or  made  paynUe^**  Hhe  landlord  may,  within  thirty  days  next  after 
ndi  ftaadnlBBt  removal,  foUow  and  ssm  the  goods  as  a.  diitreaa  for  the  arreaa  of  rant 
daa. 

A.,  in  May,  1859,  entered  into  an  agreement,  not  under  seal,  with  M.,  by  which  IkL 
tgreed  forthwith  to  grant  A.  a  vaKd  lease  nnder  seal  of  a  house  and  premises,  for  tiiree 
yetn  fimn  85th  liay,  1859,  at  the  yearly  rant  of  84i.,  payable  <|«arterly.  The  agreement 
specified  die  leasor'a  and  leasee's  coTenanta  to  be  eontainod  in  the  lease  $  and  it  concluded 
S8  follows  :  ''  It  is  hereby  mutually  agreed  that  these  presents  shall  operate  as  an  agree- 
ment only ;  and  that,  until  a  lease  shall  be  executed,  the  rent,  oorenanta  and  agreementv 
agreed  to  be  therein  reserved  and  eontahied  shall  be  paid  and  observed,  and  the  several 
rights  and  rtmedtes  shall  be  enforeed,  in  tlie  same  manner  as  if  the  same  had  been  actually 
eseented.'*  No  lease  was  drawn  up,  but  A.  enteied  into  possession,  and  remained  till  a 
q^iarter's  rent  became  due,  when  he  fraudulently  removed  his  goods  from  the  premises,  to 
invent  their  being  distrained. 

field  that  tlie  agreement,  eaoyled  with  ▲•'a  eatiy  inl»  posaeaaion,  made  A.  tenant  at 
viU  to  M.  at  a  fixed  reserved  rent,  for  which  BiL  had  a  ririit  to  distrain ;  and  that,  there- 
fi)re,  Bl  was  entitled,  under  stat.  11  Q.  9,  c.  19»  s.  1,  to  follow  and  seiae  A.'s  goods. 

Thi  first  oount  of  the  dedaratioo  alleged  that  defendants  were 
oommoii  carriers,  for  hire^  of  gooda  aad  ehattel^  from  a  owtain  station, 
al  DeObrd,  in  the  oraniy  of  GkMoester,  to  Bristci ;  and  that,  on  24th 
September,  1869,  jdaintiff  oaaaed  to  he  delivered  to  them,  as  socfat 
carriers,  certam  ^oods  aad  diattels^  to  be  taken  eare  of  and  oarried  hr 
them  from  the  said  station  at  Befbrd  to  BiiatoL  Breaeh,  that  defend* 
■Bis  did  not  earry  the  said  ^jfoois  to  Bristol;  and  tkat^  by  r^g^s 
defeodani'a  Deghgeaos^  the  said  gooda  veie  vhoUy  lost  to  *- 
phuntiC 

SeeoadoMiil.  Eorthat.thogoods  venaodrimcedtodelendants. 
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to  be  oarried  to  Bristol,  as  in  the  first  ooant  mentioned ;  and  that  de- 
fendants promised  plaintiff  to  carry  them  safely  to  Bristol  and  deliTer 
them  to  plaintiff  tnere,  within  a  reasonable  time.  Breach,  that  de^ 
fendants  would  not^  within  such  reasonable  time,  carry  the  said  goods 
to  Bristol,  or  deliver  them  there  to  plaintiff  and  that  the  said  goods 
were  wholly  lost  to  plaintiff 

Third  count.    Trover  for  the  goods. 

Pleas.  1.  To  first  count,  except  to  so  mnch  of  the  breach  as  charges 
negligence  and  carelessness:  That»  before  the  delivery  of  the  said 
goods  to  defendants,  plaintiff,  then  being  a  tenant  for  a  term  of  years 
of  a  messuage  and  hereditaments,  upon  the  demise  of  which  rent  was 
reserved,  fraudulently  and  clandestinely  did  convey  from  such  messuage 
and  hereditaments  the  said  goods  and  chattels  m  the  said  first  count 
mentioned,  the  same  then  being  his  goods  and  chattels,  to  prevent  one 
Marsden,  the  landlord,  from  distraining  the  same  for  certain  arrears 
of  the  said  rent  then  due  and  payable ;  and  brought  the  same  to  the 
said  station,  and  then,  as  in  the  said  first  count  mentioned,  caused  the 
same  to  be  delivered  to  the  defendants  at  the  said  station.  Aver- 
ments :  That,  within  the  space  of  thirty  days  next  ensuing  the  said 
carrying  away  of  the  said  goods  and  chattels,  and  before  the  commi^ 
ting  of  the  breach  herein  pleaded  to,  or  any  part  thereof,  the  said 
Marsden,  being  such  landlord  as  aforesaid,  took  and  seized  the  said 
goods  and  chattels,  then  found  at  the  said  station,  as  a  distress  for  the 
*B161  ^^^  arrears  of  the  said  rent,  as  the  said  Marsden  'lawfully 
^  tniAt,  according  to  the  statute  in  such  case  made  and  provided ; 
and  that  defendants,  by  their  servants,  suffered  the  said  seizure  to  he 
made,  and  afterwards,  at  the  request  of  the  said  Marsden,  the  said 
arrears  still  continuing  due,  kept  the  same  impounded  as  such  distros, 
at  the  said  station,  for  the  said  Marsden,  until  the  said  Marsden,  while 
the  said  arrears  were  still  due,  took  the  same  as  such  distress  oat  of 
the  possession  of  defendants  with  their  consent,  and  sold  the  same 
under  the  said  distress ;  whereby  the  same  were  lost  to  the  plaintiff 
and  the  defendants  were  prevented  from  carrying  the  said  goods,  and 
committed  the  breach  herein  pleaded  to.  Issue  thereon.  2.  A  simi- 
lar plea  to  the  second  count.    Issue  thereon. 

At  the  trial,  before  Hill,  J.,  at  the  Worcestershire  Summer  Assise^ 
1860,  it  appeared  that  the  plaintiff  in  the  month  of  April,  1859,  had 
entered  into  a  negotiation  with  a  Mrs.  Marsden,  for  the  hiring  of  a 
house  and  premises  at  Kempsey,  in  Worcestershire,  of  which  she  was 
the  owner.  In  May,  1869,  an  agreement  was  entered  into  between 
Mrs.  Marsden  and  the  plaintiff,  wnich,  so  far  as  it  is  material,  was  as 
follows: — "An  agreement,"  ''whereby  the  said  H.  Marsden  agrees  to 
and  with  the  said  6.  Anderson,"  ^'  that  the  said  H.  Marsden"  *'  will, 
by  indenture  to  be  forthwith  prepared,  and  to  be  duly  executed  by 
the  said  parties  hereto,  grant  unto  the  said  G.  Anderson"  *'  a  valid 
lease  in  law  of  all  that  dwelling-house  and  premises,"  Ac,  "to  hold 
the  same  unto  the  said  6.  Anderson,  for  the  term  of  three  years  from 
26th  May  instant,  at  the  yearly  rent  of  841.,  payable  by  four  equal 
quarterly  instalments,  on,"  &c.  "  And  it  is  hereby  mutually  agreed 
that  in  such  lease  shall  be  contained  covenants  on  the  lessee^  part  as 
•A171  f^^^o^B  "  ^he  covenants  were  here  set  out)  "  And  the  said 
/'^'J  G.  Anderson  doih  hereby"  ''agree  with  the  said  H.  MaradeD" 
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"that  the  said  G.  AnderscHi  will  accept  such  lease  on  the  terms  and 
conditions  aforesaid,  and  pay  one  moiety  of  the  charges  thereof." 
''And  the  said  H.  Marsden'^  ''agrees  with  the  said  G.  Anderson" 
"  that  in  such  lease  shall  be  contained  a  covenant  for  quiet  enjoyment 
by  the  said  G.  Anderson  daring  the  said  term.  And  it  is  hereby 
mutaally  agreed  that  these  presents  shall  operate  as  an  agreement 
only ;  and  uiat^  -until  a  lease  shall  be  executed,  the  rent,  covenants 
and  agreements  a^eed  to  be  therein  reserved  and  contained  shall  be 
paid  and  observed,  and  the  several  rights  and  remedies  shall  be  en- 
forced, in  the  same  manner  as  if  the  same  had  been  actually  executed." 
The  plaintiff  was  then  let  into  possession  of  the  bouse  and  pre* 
mises,  and  continued  to  reside  there  till  after  the  first  quarter's  rent 
became  due  according  to  the  terms  of  the  agreement.  Application 
was  made  for  the  amount  due,  but  he  refused  to  pay,  alleging  that 
certain  repairs  had  not  been  completed  according  to  Mrs.  Marsden's 

Eromtse.  On  28d  September,  1869,  he  removed  all  the  effects  which 
e  had  in  the  house  to  the  D^ford  Station,  on  the  defendants'  railway, 
where  they  were  soon  afterwards. seized  by  Mrs.  Marsden,  to  whom 
the  defendants  gave  them  up.  It  was  clearly  made  out  that  the  goods 
had  been  fraudulently  and  clandestinely  removed  by  the  plaintiff;  and 
the  jury,  under  the  direction  of  the  learned  Judge,  returned  a  verdict 
for  the  defendants,  leave  being  reserved  to  the  plaintiff  to  move  to 
enter  the  verdict  for  him. 

Pt^ott,  Setjt.,  had  obtained  a  rule,  calling  upon  the  ^defend-  r^gj^o 
ants  to  show  cause  why  the  verdict  should  not  be  set  aside,  and  ^ 
a  verdict,  with  762.  damages,  entered  for  the  plaintiff  instead  thereof, 
on  the  grounds  that  the  agreement  between  tne  plaintiff  and  Marsden 
was  not  a  demise ;  that  there  was  no  right  to  distrain ;  and  that  there 
was  no  right  in  the  landlord  to  take  the  goods  as  a  distress  for  rent. 

Phipton  now  showed  cause. — The  other  side  will  say  that  the  agree- 
ment between  the  plaintiff  and  Mrs. .  Marsden  did  not  amount  to  a 
demise ;  and  that,  inasmuch  as  the  plaintiff's  occupation  of  the  house 
uider  it  was  not  as  tenant  under  a  aemise  whereby  rent  was  reservedi 
due,  or  made  payable,  within  the  meaning  of  stat  11  G.  2,  c  19,  s.  1, 
Mrs.  Marsden  had  no  risht,  under  that  statute,  to  follow  and  distrain 
the  plaintiff's  goods.  That  statute  enacts  that  "  In  case  any  tenant  or 
tenants,  lessee  or  lessees  for  life  or  lives,  term  of  years,  at  will,  suffer- 
ance or  otherwise,  of  any  messuages,  lands,  tenements,  or  heredita- 
ments, upon  the  demise  or  holding  whereof  any  rent  is  or  shall  be 
reserved,  due,  or  made  payable,  shall  fraudulently  or  clandestinely 
convey  away,  or  carry  off  or  from  such  premises,  his,  her,  or  their 
goods  or  chattels,  to  prevent  the  landlord  or  lessor,  landlords  or  les- 
sors, from  distraining  the  same  for  arrears  of  rent  so  rieserved,  due,  or 
made  payable;"  the  landlord  or  landlords  may,  within  thirty  days 
next  ensuing  such  conveying  away  or  carrying  off  such  goods  and 
chattels,  take  and  seize  them,  wherever  they  shall  be  founcC  as  a  dis- 
tress for  the  said  arrears  of  rent.  Now,  whatever  was  the  effect  of 
the  agreement,  it  is  clear  that  the  plaintiff,  by  going  into  occupation 
of  the  house  in  pursuance  of  it»  became  a  tenant  to  Mrs.  Marsden, 
within  *the  ver;^  general  language  of  the  statute.  And  even  r*gi  9 
if  the  reference,  in  Uie  agreement|  to  a  future  lease  to  be  drawn  ^ 
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iipr  pmeats  the  tgiwoioH  frooi  bang  «  demMe^  flkiiedj  speiidiigr  at 
aU  evettts  it  cfesled  a  *'koldiiiar[*  a(k  a  fixed  rest,  wttkiii  the  meuiiig 
of  th6  statute.  Tba  agreeaoeiit  did^  howevw,  create  a  demke  safteiept 
to  satisfy  the  Act»  It  shofvs  ma  appaieat  iDteifttto%  on  tbe  face  of  it; 
tbat  Mrs.  Marsden  should  gtire,  ana  the  plaintiff  sluMild  take^  pones- 
■ion  of  the  house,  at  a  fixra  yearly  rent;  and  it  expressly  prorides 
that  the  rent  shall  be  paid,  aad  w  the  other  stipvlatioos  observed, 
before  the  contemplated  lease  ia  ezeealed,  ia  the  same  maner  ss 
if  that  lease  had  been  drawn  np  at  oaoa.  It  theiefofe  amouated  to  s 
present  demise^  at  a  rent  certain^  and,  being  aeted  apoo  b^  the  pUin* 
tiff's  entry  into  posseesioB,  erealed  the  statva  of  landlord  aad  tensnt 
between  the  pHrties^  which  is  all  that  the  statote  ra^airea.  Ia  Pisero 
V.  Jadson,  6  Bing.  S06  (B.  0.  L.  B.  ¥oL  19X  an  agreement  pieeisety 
similar  in  effect  to  the  pteseat  was  held  to  amgwiat  to  an  setual  demise; 
(He  was  then  stof^ed.) 

Ihukktwett,  in  support  of  the  niIe.-^Piaero  w.  JndKm  was  deeided 
before  the  passing  of  stat  8  &  9  Yict.  cl  106^  by  seek  S  of  which  ''A 
lease,  required  by  law  to  be  in  writings  of  any  tenements  or  heiedita> 
ments,"  "made  after''  ''Ist  October,  1846^  shall"  ''be  void  at  Uv, 
unless  made  by  deed."  The  present  ^gmement,  either  as  a  lease  for 
a  term  of  more  than  three  yeara  from  the  making  thereof,  or  as  the 
grant  of  an  uncertain  interest  in  lands,  was  required  by  the  Statute 
of  Frauds  to  be  in  writing,  and  is  therefore,  not  being  under  seal, 
*6201  ^^^  ^  *^^'  [ WlcmrxAV,  J. — I>o  ywu  say  that  the  plaintiff 
^  was  a  trespasser  in  gmng  into  ccei^Mtion  of  the  houaa?]  It 
may  be  admitted  that  he  became  tenant  at  willf  but  not  at  a  fixed 
rent  [CocKBUiur,  (X  J. — He  ^^ed  to  pay  a  certain  tent,  and  tliat 
the  respective  rights  and  remedies  ai  the  laMlord  and  himself  should 
be  enforceable  just  as  though  a  lease  had  been  executed.]  That 
would  not  turn  the  executory  demise  contemplated  by  the  agfeemeot 
into  an  actual  present  demise.  Although  an  intended  leasee  who 
enters  into  possessioo  under  a  mere  agreement  for  a  lease,  not  amount- 
ing to  an  actual  demise,  becomes  Sierri>y  tenant  at  will,  an  actual 
tenancy  at  an  agreed  rent,  reeoverable  by  distress^  is  not  created 
until  he  pays  part  oi  the  agreed  reat»  or  does  something  equivalait: 
Hegan  v.  Johnson,  2  Taunt  147,  Dunk  v.  Honter,  o  B.  &  Aid.  322 
(E.  C.  L.  B.  Tol.  7X  [Hill,  J. — ^Those  cases  proceeded  on  the  ground 
that  the  parties  to  the  agreements  bad  left  it  doubtful  wbsn  the 
tenancy  was  to  oommence^  or  the  rent  to  beeosae  due.  But  in  the 
present  case,  as  in  Pinero  r.  Jodson,  the  agreement  makes  positire 
provision  for  the  commeneemeBt  of  the  tenancy  and  the  rent^  and  the 
amount  of  the  latter.} 

CocEBinuf,  C.  J. — I  am  of  opinion  that  this  rede  must  be  dis- 
charged. In  order  to  aseertain  the  intention  of  the  parties^  we  must 
look  at  the  whole  instrument;  and  we  must  see  what  haa  been  done 
under  it  The  agreement  before  us  contemplated  two  things:  oocv 
that  a  lease,  containing  eertaia  specified  oovenanta  and  ooafitions, 
should  thereaflter  be  executed ;  the  other,  thntf  in  the  mean  time^  the 
*6211  ^^'^^  should  be  let  into  possessioa,  *and  enjoy  the  premises 
-■  upon  the  same  teruia  aa  taoaa  to  be  eeetaiiiied  in  tkit  ksna 
The  question  arisen  up^m  tfaaS|  whether  aaah  an  armngement  creates 
an  immediate  tenancy,  and,  if  so,  such  a  tenancy  as  to  give  the  land- 
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lord  a  right  of  distress.  I  have  no  doubt  that  an  immediate  tenancj 
at  will  waa  created,  either  by  the  terms?  of  the  agreement,  or  else 
under  sect.  1  of  The  Statute  of  Frauds,(a)  assuming  Mr.  Dowdeswell'a 
argament  that  the  agreement  was  void  at  law  by  reason  of  stat.  8  k  9^ 
Viet,  c  106,  as  not  being  aodef  seal,  to  be  well  founded.  The  tenancy^ 
thus  created  was;  by  the  wordft  of  the  agreement,  at  a  fixed  and  ascer- 
tftined  rent,  commencing  at  an  ascertained  date :  and,  that  being  so,  it 
follows  that  the  landlord  had  9f  right  to  distrain.  The  cases  which 
Mr.  Dowdesweli  has  cited  are  distingutdhable,  on  the  ground  that  the 
agreements  for  leases,  there  in  question,  unlike  the  present  agreement, 
made  no  provision  for  the  status  of  the  parties  to  them  during  the* 
interval  before  the  leases  were  executed. 

WioHTifA!^,  J. — I  am  of  the  same  opinion.  Stat.  11  Q.  2,  c.  19, 
8. 1,  gives  the  landlord  the  right  to  follow  and  seize  goods  fraudu* 
lently  and  clandestinely  remimid  by  a  tenant  to  prevent  their  being 
distrained  for  rent,  in  all  cases  where  the  tenant  has  become  such  by 
a  demise  or  holding  upon  which  any  rent  is  reserved,  due,  or  made 
payable.  Here,  the  parties  agreed  that  the  tenant  should  ri^onn 
^hare  a  formal  lease  under  seal,  but  that  he  should  in  the  ^ 
mean  time  hold  upon  the  same  terms  that  were  to  be  contained  in  the 
lease:  and,,  consequently,  that  he  should  pay  the  fixed  rent  which 
was  to  be  reserved  by  the  lease;  The  plaintiff  was,  therefore,  tenant 
at  a  fixed  rent  to  Mrs.  Marsden,  and  she  was  entitled  to  avail  herself 
of  the  provisions  of  the  statute.  I  agree  with  the  Lord  Chief  Justice 
as  to  the  distinction  which  exists  between  the  present  case  and  those 
eited  by  Mr.  Dowdesweli. 

Hill,  J. — I  also  think  that  thitS  rule  should  be  discharged.  The* 
agreement  was  primarily  framed  with  a  view  to  a  lease  for  three  years, 
to  be  afterwards  drawn  up.  But  the  pafties  stipulate,  fu.rther,  that- 
until  that  lease  is  granted  its  terms  shall  be  binding  on  both  of  them. 
Thereupon,  the  plaintiff  entered  into  occupation  of  the  premises. 
Now,  when  a  party  to  an  agreement  for  a  lease  entere  into  possession 
before  the  lease  is  executed,  he  becomes  in  the  first  instance  a  tenant 
ftt  will,  and  the  other  party  has  no  right  to  distrain  until  either  the 
tenant  has  paid  rent,  or  the  precise  amount  of  the  rent  which  he  is  to 
pay  has  been  agreed  upon.  Littledale,  J.,  says,  in  Hamerton  v.  Stead, 
*  B.  &  C.  478,  483  (E.  0.  L.  R.  vol.  9),  "  Where  parties  enter  under  a 
mere  agreement  for  a  future  lease  they  are  tenants  at  will ;  and  if  rent 
id  paid  under  the  agreement,  they  become  tenants  from  year  to  year, 
determinable  oii  the  execution  of  the  lease  oontraoted  for,  that  being 
the  primary  contract  But  if  no  rent  is  paid,  still  before  the  execu- 
tion of  a  lease  the  relation  of  landlord  and  tenant  exists,  the  parties 
having  entered  *with  a  view  to  a  lease  and  not  a  purchase.^  r*aoQ 
And  Saunders  v.  Musgrave,  6  B.  &  C.  524  (R  C.  L.  R.  vol.  la),  L  ^^*' 
shows  that  an  agreement  that  a  fixed  rent  shall  be  paid  has  the  same 
^flhoty  in  giving  the  landlord  a  right  to  distrain,  as  actual  payment  of 
'Mtb  Rule  discharged. 

(<)  San.  it  Car.  a,  e.  a,enaelfalg,  1>f  ieec  1,  ''TIm^*  ^  lOllcMes,"  «<  orHnM  of  years, 
Of  uy  ueertaia  iatmH  of,  in,  to  or  oat  of  any  meMoagM,"  **  lauds,  tMwawiHB  or  hero* 
ditame&to,  nude  and  crafttod*'  "  by  parol,  and  not  pot  in  writing  and  wiffuA  bqr  the  par* 
^i"  "  shaU  haye  the  force  and  effect  of  leases  or  estates  at  will  only*** 
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The  Friendly  Societies  Act,  10  G.  4,  c.  56,  enacts  by  sect.  S7,  **  that  proTiskm  shill  U 
made  by  one  or  more  of  the  mles  of  ererj  snch  societj,"  "  specifying  whether  a  rsfer- 
ence  of  erery  matter  in  dispute  between  anj  such  society,  or  any  person  acting  andtr 
them,  and  any  indiridoal  member  thereof,  or  person  claiming  on  aeooont  of  any  member, 
s(iall  be  made  to"  ''justices  of  the  peace"  **  or  to  arbitrators."    The  subsequent  Act,  18 
ft  19  Vict.  c.  63,  which  by  sect.  1,  repeals  the  former,  **  sare  and  except  as  to  any  offfneei 
committed,  or  penalties  or  liabilities  incurred,  or  bond  or  security  giren,  or  proeeedhigi 
taken  under  the  same,  before  the  commencement  of  "  the  repealing  Act,  by  sect.  40  eaactt, 
that  ''erery  dispute  between  any  member  or  members  of  any  society  established  vaia 
this  Act  or  any  of  the  Acts  hereby  repealed,  or  any  person  claiming  thnmgh  or  under  a 
member,  or  under  the  mles  of  snch  society,  and  the  trustee,  treasorer,  or  odier  officer,  or 
the  committee  thereof,  shall  be  decided  in  manner  directed  by  the  roles  of  such  society,  aad 
the  decision  so  made  shall  be  binding  and  conclnsiTe  on  all  parties,  without  appeal." 

'  The  rules  of  a  friendly  society  formed  under  stat.  10  6.  4,  c.  56,  provided  that  if  saj, 
dispute  should  arise  as  to  the  legality  or  pajrment  of  any  fine,  money,  or  allowance,  or 
as  to  the  disqualification  of  any  member  at  the  time  of  his  admission,  or  between  any  off- 
cer  and  member,  it  should  be  referred  to  the  decision  of  the  committee  of  the  sociecy,  frofl 
whom  there  should  be  an  appeal  to  justices. 

Before  July,  1855,  when  stat.  18  ft  19  Vict.  c.  63,  came  into  operation,  defendant,  the 
treasurer  of  this  society,  received,  as  such,  certain  moneys,  the  balance  of  which  be  fkiled 
to  pay  over  to  plaintiffs,  the  society's  trustees,  and  to  recover  which  plaintifi  after  tkn 
date  bfought  this  action. 

'  Held  tbit,  whether  the  case  was  governed  by  stat.  10  G.  4,  c.  56,  or  by  stat.  18  &  If 
Tict.  c.  68,  the  action  lay :  for  that  the  plaintiff^*  claim  was  not  a  dispute  between  the 
society  and  the  defendant  in  his  capacity  as  an  individual  member  of  it,  which  dispotei 
alone  were  required  by  either  statute  to  be  dealt  with  under  the  society's  rules,  and  other 
wise  than  by  action. 
Held,  by  Hill,  J.,  that  stot.  18  ft  19  Vict.  c.  63,  governed  the  case. 

Declaration,  containing  common  money  counts,  by  trustees  of  a 

friendly  society,  being  a  society  entitled  to  enjoy  all  the  exemptions 

and  privileges  conferred  on  friendly  societies  by  stat  18  &  19  Vict  c 

*B241   ^^'  ^entitled  "  An  Act  to  consolidate  and  amend  the  law  relat- 

J   ing  to  friendly  societies." 

Plea.  That,  before  and  at  the  time  of  the  commencement  of  this  suit, 
the  claim  now  made  in  the  declaration  was  made  by  plaintifE«,  as  suck 
trustees  as  aforesaid,  on  defendant  as  a  member  of  the  said  society,  and 
was  a  matter  in  dispute  between  defendant  as  such  member  and  plain- 
tiffs  as  such  trustees  as  aforesaid,  which  was,  at  the  said  times  afore- 
said and  is  by  the  rules  of  the  said  society  directed  to  be  decided  other- 
wise than  by  action  at  law,  to  wit,  by  justices  of  the  peace.  That  the 
said  society  was,  at  the  time  of  the  passing  of  the  said  statute  in 
the  declaration  mentioned,  a  subsisting  society,  which  had  been  there- 
tofore formed  and  established  under  the  Acts  thereby  repealed,  and 
the  rules  of  which  had  been  and  were  confirmed,  registered  and  certi- 
fied under  the  said  repealed  Acts,  before  the  passing  of  the  statute  in 
the  declaration  mentioned ;  and  which  said  rules  of  the  said  society 
were  in  force  before  and  at  the  times  of  the  existence  of  the  said  dis- 
pute and  claims,  and  at  the  commencement  of  this  suit,  and  still  are 
in  force  and  binding  upon  plainti£Es  as  such  trustees  as  aforesaid,  and 
on  defendant  as  such  membsr  of  the  said  society  as  aforesaid,  by  virtue 
of  the  statute  in  such  case  made  and  provided. 

Replication.  That  the  claim  in  the  declaration  mentioned  accrued 
after  the  passing  and  coming  into  operation  of  stat.  18  &  19  Vict.  e. 
68,  entitled  "An  Act  to  consolidate  and  amend  the  law  relating  to 
friendly  societies."    That  the  said  society,  b^ore  and  at  the  time 
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▼hen  the  said  claim  acoraed,  was  a  society  established  to  enjoy  and 
eDJoyiDg  all  the  privileges  and  exemptions  by  the  said  Act  conferred 
on  societies  to  be  established  *therennder ;  and  that  the  sections  r^aqK 
of  the  said  Act  in  the  11th  section  thereof  specially  enumerated  ^ 
extended  and  were  applicable  to  the  said  society,  and  the  said  claim  was 
and  is  a  claim  against  defendant  as  treasurer  of  the  said  society,  for  a 
balance  appearing  to  be  due  from  him  upon  the  account  last  rendered 
by  him  as  and  whilst  he  was  such  treasurer,  and  for  money  since  then 
received  by  him  on  account  of  the  said  society  whilst  he  was,  and  as; 
each  treasurer  thereof,  and  not  otherwise.  General  averment  of  per* 
formance  of  all  conditions  precedent. 

Bejoinder.  That  the  said  account  rendered  by  defendant  as  such 
treasurer  as  aforesaid  was  not  rendered  or  audited  after  the  passing 
or  coming  into  operation  of  the  said  Act  to  consolidate  and  amend  the 
law  relating  to  friendly  societies,  in  the  replication  mentioned.  Issue 
thereon. 

At  the  trial,  before  Blackburn,  J.,  at  the  Sussex  Summer  Assizes, 
1860,  it  appeared  that  the  defendant  had  been  for  many  years  treasurer 
of  the  friendly  society  of  which  the  plaintiff  were  the  trustees ; 
which  was  formed  under  stat.  10  O.  4,  c.  56,  and  the  rules  of  which, 
BO  far  as  they  are  material,  will  be  found  referred  to  in  the  argument. 

The  defendant  resigned  his  office  in  April,  1856.  The  present 
action  was  commenced  to  recover  from  him  the  sum  of  80L,  the 
balance  of  moneys  received  by  him  as  treasurer.  This  sum  was 
received  by  him  in  May,  1858.  The  trustees  failing  to  procure  pay- 
ment of  this  amount  by  the  defendant,  his  name  was  struck  out  of 
the  books  of  the  society,  and  remained  so  until  17th  November,  1859, 
when  he  complained  to  justices,  who  ordered  him  to  be  reinstated. 
Proceedings  were  then  taken  against  him  in  the  County  Court, 
*but  the  plaint  was  subsequently  removed  bj  certiorari  into  r«goa 
this  Court.  The  jury  returned  a  verdict  for  the  plaintifib,  and  ^ 
the  learned  Judge  gave  the  defendant  leave  to  move  to  set  it  aside  and 
enter  a  verdict  for  him  instead. 

J.  Braum  had  obtained  a  rule  to  that  effect. 

Denman  now  showed  cause. — There  is  nothing  in  either  of  the 
Acts  relating  to  friendly  societies  to  debar  the  plaintiffs  from  main- 
taining this  action.  The  last  Act  is  stat.  21  k  22  Vict.  c.  101,  sect.  5 
of  which  repeals  the  proviso  in  stat.  18  k  19  Yict.  c.  63,  s.  40,  but 
does  not  affect  the  question,  which  depends  upon  the  first  clause  in 
that  section ;  whereby  it  is  enacted  that  "  Every  dispute  between  any 
member  or  members  of  any  society  established  under  this  Act  or  any 
of  the  Acts  hereby  repealed,  or  any  person  claiming  through  or  under 
a  member,  or  under  the  rules  of  such  society,  and  the  trustee,  trea- 
Borer,  or  other  oflcer,  or  the  committee  thereof,  shall  be  decided  in 
manner  directed  b^  the  rules  of  such  society,  and  the  decision  so 
made  shall  be  binding  and  conclusive  on  all  parties,  without  appeal." 
In  the  present  case  the  rules  of  the  society  direct  that  disputes  between 
the  society  and  its  members  are  to  be  decided  by  the  committee  of 
the  society,  with  an  appeal  from  them  to  justices.  The  plaintiff's 
claim,  however,  is  not  such  a  dispute ;  the  rule  and  enactment  apply- 
ing only  to  disputes  between  members  of  the  society,  as  such,  during 
their  membershipi  and  the  trustees  or  ofioers  of  the  society.    Here, 
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ihe  olaim  inad«  upon  the  dtfendant  by  tbe  plaiatifis  was  nol  made 
upon  him.  as  a  member  of  the  society ;  aiul  waa^  moreorer,  made  after 
*d271  *^         ceased  to  be  a  member.    Nor  does  the  case  fall  within 

-'  the  proyisioQs  of  sect  24,  which  enacts,  that  an  officer  of  tlie 
society  guilty  of  fraud  in  withholding  moneys  may  be  brought  before 
justices  and  made  to  repay  them:  for  no  imputation  of  fraud  was 
made  upon  the  defendant  at  the  trial.  Sect*  1  repeals  stat  10  6. 4,  c 
66,  under  which  this  society  was  formed;  but  with  a  saving  of  any 
offences  committed,  or  penalties  or  liabilities  incurred,  under  that  Act, 
before  the  commencement  of  stat.  18  &  10  Vict.  o.  63 ;  t.  e.,  before 
28d  July,  1866.  Sect.  2  enacts  that,  notwithstanding  such  repeal, 
''every  friendly  society  now  subsisting,  \i{hich  heretofore  had  been 
formed  and  establishea  under  the"  former  Act,  ^'  shall  still  be  deemed 
to  be  and  shall  continue  to  be  a  subsisting  societYy  as  fully  as  if  this 
Act  had  not  been  made:"  whilst,  by  sect.  8^  tbe  rules  of  such  societies 
are  to  continue  in  force  until  altered  or  rescinded.  The  rules  of  the 
present  society,  here  material,  are  the  20tfa  and  the  82d.  The  29th  pro- 
vides that  *'If  any  dispi^te  shall  arise  as  to  the  legality  or  payment 
of  any  fine,  money,  or  allowance,  or  as  to  tbe  disqualification  of  any 
member  at  the  time  of  his  admission,  or  between  any  officer  and 
member;"  the  matter  shall  be  referred  to  the  decision  of  the  committee 
of  the  society,  from  whom  there  may  be  an  appeal  to  justices.  By  rule 
82,  "  The  treasurer,  trustees,  or  any  other  officer  of  tbe  society,  shall  not 
be  liable  to  make  good  any  deficiencv  which  may  arise  in  the  funds  of 
the  society,  unless  such  persons  shall  have  declared  by  writing  under 
their  hands,  deposited  and  registered  in  like  manner  with  the  rules 
of  the  society,  that  they  are  willing  so  to  be  answerable:" — "  provided 
that  the  trustees,  treasurer,  and  everv  other  officer  of  the  society  shall 
*6281  ^^  personally  responsible  ana  liable  for  *all  moneys  actually 

•'  received  by  them  on  accoiint  of  or  to  and  for  the  use  of  the 
society."  This  rule  is  almost  verbatim  the  same  with  stat.  10  G.  4, 
c.  66,  s«  22.  The  defendant  is  therefore  personally  liable  for  tbe 
balance  remaining  in  his  hands  as  treasurer  of  the  society.  And  be 
is  liable  to  be  sued  for  it,  inasmuch  as  rule  29  does  not  apply  to  the 
case,  which  is  therefore  not  within  the  arbitration  clause,  sect.  27,  of 
Stat.  10  G.4,  c.  66,  enacting,  ''That  provision  shall  be  made  by  one 
or  more  of  the  rules  of  every  such  society"  "  specifying  whether  a 
reference  of  every  matter  in  dispute  between  any  such  society,  or  sdy 
person  acting  under  themi  and  any  individual  member  thereof  or 
person  claiming  on  account  of  any  member,  shall  be  made  to"  '*jas- 
tices  of  the  peace"  ''for  the  county  in  which  such  society  may  be 
formed,  or  to  arbitrators."  The  authorities  show  that  such  a  daoae 
takes  away  the  right  of  actioq,  and  makes  an  arbitration  imperative, 
only  in  cases  of  dispute  between  a  society  and  some  member  of  it, 
as  such  :  Crisp  v.  Bunbury,  8  Bing.  894  (E.  0.  L.  K  vol.  21);  Mor- 
rison v.  Olover,  4  Exch.  480 ;  Doe  d.  Morrison  v.  Glover,  16  Q.  B. 
108  (K  C.  L.  B.  vol.  69);  Cutbill  v.  Kingdom,  1  Ezch.  494;  Beeves 
V.  White,  17  Q.  B.  996  (B,  0.  L.  B.  vol.  79).  [HiliL,  J.— It  seems  to 
me  that  there  can  be  no  right  of  action  against  the  treasurer  whilst 
rightfully  holding :  but  thf^t  as  soon  as  h^  by  his  own  wrongful  aot» 
terminates  his  rightful  hol^iAgf  a,o  action  will  lie«]    Yes:  and  the 
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4ctton  is  not  agaiUBt  him  m  a  member  of  the  society ;  but,  even  if  it 
is,  he  is  liable  to  it  by  r^eason  of  rule  82  atid  of  stat.  lO  G.  '4,  c.  66,  8. 
22.  [Hill,  J.-^-Sect.  27  eertatnly  appears  to  be  restrict^  to  disputes 
between  a  society  and  its  members  as  stich,] 

*J.BroumandArehAald,contTL — ^The  case  is  governed  bystat.  r^aon 
lOG.  4, 0. 56,  by  reason  of  stat.  18  k  19  Vict.  c.  68,  s.  1,  inasmuch  •■  ^^^ 
as  the  present  claim  was  a  subsisting  claim  at  the  time  that  the  later 
Act  passed.  Whether,  however,  the  case  is  governed  by  stat.  10  G.  4, 
c.  56,  s.  27,  or  atat.  18  &  19  Vict.  c.  68,  s.  40,  is  really  immaterial : 
for  there  is  no  substantial  diflference  between  the  two  enactments.  In 
either  view,  the  plaintifih'  claim  is  oiie  which  the  Legislature  baa 
directed  to  be  Submitted  to  arbitration  instead  of  being  made  the 
CTouod  of  an  action.  The  dispute  is  one  between  the  socitity  and  the 
defendant  as  a  member.  By  rule  81  the  treasurer  is  required  to  be  a 
member ;  and  rules  26  and  85  show  that  bis  duties  do  not  cease  with 
his  retirement  from  office,  it  being  his  duty  to  pay  over  the  balance 
then  remaining  in  his  hands.  That  duty  is  imposed  upon  him  as  a 
member  of  the  society;  and  a  dispute  relating  to  his  liability  to  pay 
over  the  balance  is  a  dispute  between  the  society  and  him  as  a  mem- 
ber. The  society  might  have  taken  proceedings  before  justices  under 
stat  18  &  19  Yict.  c.  68,  s.  24,  if  they  could  have  made  out  a  case  of 
fraud  against  the  defendant;  hut,  &iling  that,  their  only  remedy  was 
by  arbitration.  Stat.  10  G.  4,  o.  56,  s.  22,  which  enacts  that  the  trea^ 
Barer  of  a  society  shall  be  personally  responsible  and  liable  for  all 
moneys  actually  received  by  him,  does  not  provide  that  he  shall  be 
liable  to  an  action  or  responsible  in  any  other  manner  than  is  pointed 
oat  elsewhere  in  that  Act  Stat.  18  k  19  Yict  c.  68,  s.  22,  which 
enacts  that  if  the  treasurer  fails  within  seven  days  after  a  formal 
reqaisitioB  to  render  a  true  account  of  all  moneys  received  and  of  the 
balance  in  hand,  and  to  hand  over  such  balance,  he  may  be  sued  }yy 
the  trustees  of  the  ^society,  tends  strongly  to  show  that  under  pmoa 
BO  other  circumstances  can  he  be  so  sued.  The  cases  cited  *- 
on  the  other  side  do  not  a(ffect'tbe  present  question.  [HlLL,  J. — ^A  dis* 
pute  between  a  society  and  its  treasurer  as  to  moneys  received  by  him 
stands  on  a  very  different  footing  from  a  dispute  between  the  society 
and  an  ordinary  member  as  snch.  The  Legislature  may  well  have 
intended  to  guard  individual  members  against  expensive  litigation; 
and  yet  not  to  take  away  the  remedy  by  action  against  a  treasurer 
withholding  the  common  fiwds.  I  observe  that  stat  18  k  19  Vict,  c 
63,  8.  22,  provides  that,  in  the  action  against  the  treasurer  there  sanc^ 
tioned,  the  trustees  are  to  be  entitled  to  recover  their  fall  costiB  of 
suit  as  between  attorney  and  client] 
(CocKBUBN,  C.  J.,  and  Wiohtm an,  J.,  were  absent.) 
Cbompton,  J: — I  am  of  opinion  thkt  this  tale  mttst  be  discharged. 
The  Question  really  turns  upon  the  construction  of  the  two  enactments 
which  have  been  chiefly  referred  to ;  stats.  10  G.  4,  c.  56,  s.  27,  and 
18  k  19  Vict  a  68,  s.  40.  Decided  (Ases  must  be  taken  to  have 
established  that,  if  a  statute  relating  to  such  a  society  as  the  present 
enacts  that  disputes  between  the  society  and  itB  members  shall  b6 
determined  in  the  manner  directed  by  the  rules  of  the  society,  and  if 
those  rules  direct  audi  disputes  to  be  referred  to  arbitration,  th^ 
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remedy  by  action  in  respect  to  such  disputes  is  taken  away.  The 
question  therefore  is,  whether  the  present  dispute  is  one  within  the 
meaning  of  either  of  the  statutes  before  mentioned.  Now  stat.  10  6. 
*6311     '  ^'  ^^'  ^'  ^'^'  speaks  of  disputes  between  ^'  any  *such  society, 

-'  or  any  person  acting  under  them,  and  any  individual  memher 
thereof,  or  person  claiming  on  account  of  any  member."  These  wwds 
appear  to  draw  a  distinction  between  the  society  and  its  officers  od  the 
one  hand,  and  its  individual  members  on  the  other.  I  think  that  we 
should  be  straining  their  meaning  if  we  held  that  the  description 
''  individual  member"  and  ''  member"  includes  the  treasurer.  The 
Act  contains  very  strong  provisions  directed  at  frauds  by  officers  of 
a  society,  the  treasurer  amongst  others ;  and  I  think  that  the  remedies 
against  such  officers  thereby  given  were  intended  to  be  cumulative,  and 
to  affi^rd  more  prompt  redress  in  cases  of  fraud  than  could  be  obtained 
by  an  action ;  not  that  they  were  to  be  substituted  for  the  common 
law  remedy  by  action  ;  certainly  not,  at  all  events,  in  a  case  where  no 
firaud  is  imputed  to  the  defendant.  Sect.  25  empowers  jastioes  to 
fine  or  imprison  both  officers  and  members  of  a  society  guilty  of  cer- 
tain specified  frauds;  clearly  showing  that  sect.  27  does  not  exhaust- 
ively provide  for  all  cases  of  dispute  between  the  society  and  its 
members.  Sect.  26  also  contains  a  proviso  that  nothing  therein  con* 
tained  shall  prevent  the  society  from  proceeding  by  indictment  or 
complaint  against  the  party  complained  of;  and  does  not,  in  my 
opinion,  debar  the  society  from  a  cumulative  remedy  by  action  at 
common  law  also.  Sect.  22  renders  the  treasurer  personally  liable 
and  responsible  for  all  moneys  which  he  has  actually  received,  and 
contains  no  limitation  of  his  responsibility  at  common  law.  Similar 
remarks  apply  to  stat.  18  k  19  Yict.  c.  68,  s.  40,  the  language  of  which, 
if  anything,  still  more  clearly  than  that  of  the  previous  Act,  refers 
only  to  disputes  between  the  society  and  its  members  as  such,  and  as 
ngooi  distinct  from  *the  society's  officers.   [The  learned  Judge  read  the 

^  section.]  Sect.  24  is  analogous  to  sect.  25  of  the  earlier  Act,  and 
sect.  20  to  sect.  22  of  the  earlier  Act.  Mr.  Archibald  has  relied  upon 
sect.  22  of  the  later  Act  as  specifying  the  only  case  in  which  an  action 
will  lie  against  the  treasurer ;  but  I  cannot  see  that  that  section  takes 
away  the  right  to  sue  the  treasurer  in  anv  other  state  of  things.  It 
lays  down  the  mode  of  proceeding  where  the  society  wish  to  obtain  an 
account  from  the  treasurer ;  but  when,  as  here,  no  account  is  wanted, 
and  it  is  clear  that  the  treasurer  has  an  ascertained  amount  in  hand 
which  he  will  not  pay  over,  there  is  no  reason  why  the  remedy  by 
action  may  not  also  be  pursued  against  him.  I  am  therefore  of 
opinion  that  the  defendant  is  liable  to  this  action. 

Hill,  J. — ^I  am  of  the  same  opinion.  The  first  question  which 
arises  is,  whether  we  are  to  decide  the  case  under  stat.  10  G.  4,  c  56,  or 
under  stat.  18  k  19  Yict.  c.  68.  The  latter  statute  passed  in  July, 
1865,  and  by  sect.  1  repealed  the  former,  "  save  and  except  as  to  any 
offences  committed,  or  penalties  or  liabilities  incurred,  or  bond  or 
security  given,  or  proceedinRs  taken,  under  the  same,  before  the  com* 
jnencement  of"  that  ''Act."  It  is  now  suggested  that,  inasmuch  as 
the  present  claim  was  subsisting  at  the  time  the  later  Act  passed,  it 
is  saved  from  the  operation  of  that  Act.  But  I  think  that  '^  liabilities," 
in  stat  18  k  19  Yict.  c.  68,  s.  1,  must  be  read  in  conjunction  with 
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'^  Under  the  eame;^  and  that  the  defendant's  liability  did  not  arise 
linder  atat.  10  G.  4,  o.  66.  We  most  therefore  look  to  stat.  18  k  19 
Tict  &  88,  as  governing  the  case ;  though  after  all  the  distinction 
Wween  the  two  Acts,  which  are  in  pari  materifi,  *is  very  r^aoo 
'slight.  I  am  of  <^inion  that  this  dispute  does  not  fall  within  ^ 
the  i>arview  either  of  stat.  10  G.  4,  c.  56,  s.  27,  or  of  stat.  18  k  19 
yict  c.  63,  &  40.  The  main  object  of  both  statutes  is  to  protect  the 
jproperty  and  the  interests  of  the  members  of  these  societies  by  pre- 
renting  the  expenditure  of  their  funds  in  needless  and  expensive 
Jiti^tion ;  to  provide  a  cheiqp  and  summary  tribunal  for  the  settlement 
bf  aiitputea  between  the  mehibers ;  and  to  extend  the  remedies  before 
existing  against  those  who  wrongfully  keep  possession  of  the  common 
property ;  even  so  fikr  as  to  enable  the  societies  to  reach  moneys  in  the 
hands  of  their  officers  who  becolxie  bankrupt  or  insolvent.  I  think 
that  we  should  strain  the  language  of  the  Legislature  far  beyond  its 
natural  meaning,  if  we  held  thkt  the'  claim  of  a  society  upon  its 
treasurer  for  misappropriating  and  keeping  in  his  hands  the  inoneys 
of  the  society;  is  a  dispute  between  the  society  and  one  of  its  members; 
within  the  meaning  of  either  enactment  '  I  thinks  moreover,  that 
the  statutes  evince  an  intention  to  give  cumulative  remedies  against  a 
treasurer,'  and  not  to  prevent  the  society  from  availing  itself  of  the 
eommon  law  remedy  by  action  against  him.  For  these  reasons  and 
tor  those  which  have  been  given  by  my  Brother  Crompton,  I  think 
that  the  plaintiflb  are  entitled  to  duir  judgment,  and  that  the  rule  must 
be  discharged.  Bule  discharged. 


♦The  QUEEN  t^.  BBADLEY.    Feb.  11.  [•684 

Stat  7  W.  4  4  1  Vict  e.  7S,  f.  14,  enaets  Ihat  aldermen  fhall  be  elected  in  boroughs 
wy  the  personal  delirery  to  the  mayor  or  chairman,  at  the  meeting  for  the  election,  by  each 
mnciUor  entitled  to  rote,  of  a  roting  i>aper  containing,  inter  alia,  the  Christian  name  and 
surname  of  the  persons  for  whom  he  rotes. 

f  Held,  that  the  statute  is  satisfied  if  the  roting  paper  contains  a  contraction  of  a  Chris- 
tian name  which  is  weU  known  and  in  ordinary,  nse  as  representing  that  name  :  and  that, 
tn  such  a  case,, the  name' Heed  not  be  written  in  full.  That,  therefore,  the  contractions 
f<  Wm/*  and  *'  Willm.''  may  be  nsed  In  a  tt>ting  paper  as  equiralent  to  "  William." 

• 

Ikforxation  in  the  nature  of  a  quo  warranto,  stating  that  the 
Wbu^  of  Sheffield,  in  the  county  of  York,  was  a  borough  duly  in- 
corporated by  royal  charter.  That  within  the  said  borough,  pursuant 
to  the  said  charter;  there  hath  been,  and  still  of  right  ought  to  be,  one 
mayor,  divers,  to  wit  fourteen,  aldermen,  and  divers,  to  wit  forty-two, 
^onbillors  to  be  elected  in  the  manner  in  the  said  charter  specified. 
That  William  Bradley,  of  the  borough  aforesaid,  brewer,  on  the  9th 
November  last  past,  at  the  borough  aforesaid,  did  use  and  exercise, 
And  from  thence  continually  afterwards  to  the  time  of  exhibiting  this 
information  hath  there  used  and  exercised,  and  doth  there  use  and 
exercise,  without  any  legal  warrant,  royal  grant,  or  right  whatsoever, 
the  office  of  alderman  of  the  said  borough. 

Plea  by  defendant  that,  under  and  by  virtue  of  the  said  charter,  and 
q£  stat  6  &  6  W.  4,  c.  76,  intituled  *' An  Act  to  provide  for  the  regu- 
lation of  municipal  corporations  in  England  and  Wales,"  one-half  of 
the  whole  numb^  of  idddrmeii  of  the  siiid  borougH,  to  wit  seven  of  the 
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said  aldermen,  were,  upon  9th  Noveqiber,  1844,  And  in  evi&rjr  tlM 
Bucoeeding  year,  to  go  out  of  office,  according  to  the  provisions  of  the 
said  charter  and  of  the  said  Act.  That,  on  9th  November,  1859,  oa^ 
0f^Q'^  half  of  the  *whole  number  of  the  said  4ildennen  who  bsi 
•I  been  aldermep  of  the  said  borough  went  out, of  offiee.  That 
be,  the  said  William  Bradley,  was  then  an  enrolled  burgess  and  a 
councillor,  and  was  duly  qualified  to  be  elected  an  alderman  of  the 
said  borough.  That,  on  the  same  9th  November,  1859,  be  was  dolj 
elected  by  the  council  of  the  said  borough  to  be  an  alderman  of  the 
aaid  borough,  to  supply  the  place  of  one  of  the  said  aldermen  who  se 
went  out  of  office  as  aforesaid,  according  to  the  proyisioiw  of  the  said 
Act ;  and  that  he  accepted  the  said  office  of  alderman. 

Beplication :  That  the  said  William  Bradley  was  not  duly  elected 
by  the  council  of  the  said  borough  to  supply  the  place  of  one  of  thi 
said  aldermen.    Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Yorkshire  Summer  Assize^ 
1860,  it  appeared  that  the  councillors  who  voted  at  the  election  did  so  hi 
means  of  voting  papers.  These  voting  .papers  were  banded  in,  cloaeOi 
by  the  voting  councillor,  and  were  opened  and  read  by  the  mayo^ 
who  declared  six  of  the  candidates,  other  than  the  defendant,  aalr 
elected,  and  that  there  were  an  e^ual  number  of  votes  for  the  defend- 
ant and  one  Mr.  John  Oarr.  The  mayor  thereupon  gave  bis  casting 
vote  in  favour  of  the  defendant,  and  declared  him  to  bane  been  duly 
elected  an  alderman,  together  witb  the  six  others.  The  voting  papers 
in  favour  of  the  defendant  were  produced  at  the  trial,  and  £ro«i  them 
it  appeared  that  one  Elliott,  a  voter,  had  written  '*  Wm.  Bradley^  in 
the  column  headed  ''The  christian  iuuaie  and  surname  of  the  persons 
for  whom  I  vote:*'  and  that  three  other  voters,  Jones,  Stainforth  and 
Unwin,  had  written  respectively  in  the  same  eelumi^  *^  Willm.  Brad* 
*B361  ^^y*"  ^^  ^^  ^objected  thereupon,  on  behalf  of  the  Crowo, 
-'  that  the  voting  pap^s  so  ifllled  up  were  insufficient  The 
learned  Judge,  however^  overruled  tke  olii^jeotioj:!,  and^be  jnry  jt^vmI 
a  verdict  for  the  defendant. 

Overmdt  in  last  Michaelmas  Term,  had  obtained  a  rul^  eaUing  upoa 
the  defendant  to  show  cause  wby  the  verdict  should  not  be  set  aside 
and  a  new  trial  had,  on  the  ground  that  the  learned  Jndge  ouj^i  te 
have  decided,  and  so  directed  the  jury^  that  the  votes  in  question  for 
the  defendant,  not  specifying  bis  christian  and  surnane  M  well  as  his 
place  of  residence  and  descnption,  were  bad,(a) 

ManiiAy  now  showed  cause.^— The  voting  papers  objected  to  suffi- 
ciently specified  the  defendants  Christian  and  surname.  The  election  of 
aldermen  in  boroughs  is  regulated  by  stat.  7  W.  4  &  1  VicL  e.  78,(^ 
s.  14,  which  enacts  that  ^'  Every  member  of  the  4X>ancU,  entitled  lo 
vote  in  that  election,  may  vote  for  any  number  of  p^Bon^  not 
exceeding  the  number  of  aldermen  then  to  be  chosen,  by  personally 
delivering  at  such  meeting,  to  the  mayor  or  chairinan  of  tbe  meeting 
a  voting  paper  containing  the  christian  n^me  and  surname  of  the  per 
sons  for  whom  he  votes,  with  their  respective  places  of  abode  and 
descriptions,  such  paper  being  previously  siggned  with  the  name  of 


(o)  The  rule  wsM gnaled  «lflo  vyoo  Athor  ||»Mnd», ^liUdb ««m  diac«M«<  »*i«ifa< 
ttiBDt,  bat  |tfe  not  though!  to  reqium  ^  lyfoit. 
<6)  iOenerml,  iniUic.    '« To  lupmd"  M4.  Jl  A  ft  W.  I\»  C  74U 
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the  member  of  ooiiiicil  noting;  and^e  raayor  or  ohanrman  of  Iha 
meeting,  as  aoon  as  all  tbe  voUag  papers  AM  hmve  been  deliyered  to 
him,  shall  openly  produce  and  read  the  same,  and  immediately 
^afterwards  aeliver  them  to  tbe:town.derk,  to  he  kept  among  F«Ag7 
the  reeords  of  the  boroogh ;  -and  in  case  of  equality  of  votes  '- 
among  those  entitled  to  vote  the  mayor  or  chairman  shall  have  a  cast- 
ing vote,  whether  or  not  he  may  be  entitled  to  vote  in  the  first 
iDstance."  No  doubt,  voting  papers  which  do  not  contain  an  accurate 
description  of  the  place  of  abode  of  the  party  voted  for  are  bad: 
Begins  v.  Deighton,  5  Q.  B.  896  (E.  G.  L.  B.  vol.  48) ;  JElegina  v.  Cow- 
ird,  16  Q.  B.  819  (£.  C.  L.  R.  vol  71).  But.  assuming  it  to  be  equally 
necessary  for  a  -voting  paper  to  contMU  the  true  christian  and  snrnamo 
of  the  candidate,  in  the  present  case  the  contractions  of  tbe  name 
"  William"  adopted  W  the  voters  are  in  common  use  and  equivalent 
to  the  name  in  full.  In  B^ina  v.  Mi^yor  of  Hartlepool(a)  a  signature 
b;  the  initials  of  the  claimant's  christian  names  to  a  claim  to  be 
inserted  in  the  burgess  list  of  a  borough  was  hdd  sufficient ;  it  appear- 
ing  that  there  was  no  other  person  in  the  borough  of  the  same  name 
ss  the  claimant,  and  that  his  personand  handwriting  were  well  known 
to  the  court  of  revision.  [GBOifiTOK,  J.— ^In  the  present  case  yoa 
have  this  further  &ct  in  your  fitvour,  that  the  voters,  being  required 
to  deliver  the  voting  papers  .personally,  can  explain  any  ambiguity  ia 
tbe  names  filled  in.]  Moreover,  etat.  6  &  6  W.  4,  a  76,  s.  142,  enacts 
that  "  No  misnomer  or  inaccurate  description  of  any  person,  body 
sorporate,  or  place  named  in"  '*any  roll,  listy  notice  or  voting  paper 
seqnired  by  this  Act,  shall  hinder  the  full  operation  of  this  Act  with 
lespeot  to  such  person,  bodv  corporate^  or  place,  provided  that  the 
description  of  such  person,  body  corporate,  or  place  be  such  as  to  be 
oommonly  understood*"    (He  wis  then  stopped.) 

^Ovemui  and  Quoin,  contsi. — ^l^e  voting  papers  are  bad,  as  r^goo 
sot  complying  with  the  requiiement  of  the  statute,  that  they  '- 
^hall  contain  the  christian  name  and  surname  of  the  person  voted  for ;. 
by  which  must  be  meant  the  names  in  fulL  In  Begins  «.  Avery,  IS 
Q.  B.  576  (E.  C.  L.  B.  voL  8&X  this  Court  held  that  a  si^ature  by 
SQmame  and  the  imtial  of  a  christian  name  is  a  sufficient  si^ature  of 
a  voting  paper  by  b  barged  voting  at  the  election  of  ooanoillors  for  a 
V)reagh,  within  the  requirements  of  stat.  5  Jk  6  W.  4,  c  76,  s.  S2. 
That  section,  however,  mbfelr  requires  the  si^ature  to  be  in  ''  the 
pame  of  the  burgess  voiliQg;  "but  it  MrovideB,  like  /the  enactment  now 
!q  question,  that  the  voting  paper  shall  contain  the  christian  names 
and  surnames  of  the  persons  voted  for :  thereby  showing,  as  Cromp- 
fon,  J.,  there  points  out,  that  greater  particularitv  is  required  in  that 
instance.  That  decision  tends  strongly  to  show  that  the  voting  papers 
in  the  present  case  were  insufficient  The  contraction  "  Wm/'  mav 
represent  many  other  names  besides  William.  [Wighthak,  J. — ^It 
would  be  for  the  jury  to  say  whether  an  ordinary  person  would  not 
QQderstand  it  to  mean  "  William.'']  Contractions  of  names  stand  on 
the  same  footing  as  initials.  In  Esdaile  v.  Maclean,  15  M.  &  W.  277, 
It  was  held  that  it  is  informal  to  describe,  in  pleading,  any  of  tbe  par- 
ties to  a  bill  or  note  by  the  initials  only  of  their  christian  names, 
without  showing  that  they  were  so  described  in  the  instrument  itself 

(a)  SI  L.  J.  li.  8.  Q.  B.  71.    (BaUCooit.) 
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notwithstanding  stat.  8  &  4  W.  4,  o.  42,  s.  12,  which  authorises  the 
use  of  initials  in  pleading  in  such  oases.  The  omission  of  the  cbris^ 
tian  names  of  persons  mentioned  in  pleading  was  formerly  ground  of 
special  demurrer ;  Nash  v.  Calder,  6  C.  B.  117  (E.  G.  L.  B.  toI.  57). 
•AQoi  ^T^^^  contraction  of  a  christian  name  is  a  different  thing  from 
^^^J  the  name  itself. 

(CocKBURN,  G.  J.;  was  absent.) 

WiGHTMAN,  J. — I  am  of  opinion  that  the  votes  objected  to  on  the 
ground  that  the  voting  papers  contained  abbreviations  of  the  defend- 
ant's christian  name  instead  of  the  name  at  full  length  are  good.  The 
statute  requires  each  voting  paper  to  contain  the  christian  name  and 
surname  of  the  persons  for  wnom  the  vote  is  given.  Now,  admitting 
that  a  mere  initial  could  not  be  regarded  as  a  christian  name,  I  think 
that  contractions  of  a  christian  name  which,  like  those  in  the  present 
case,  are  perfectly  well  known  and  in  ordinary  use,  are  sufficient  to 
satisfy  the  statute ;  just  as  I  should  be  prepared  to  hold  that  a  mis^ 
spelling  of  a  christian  name,  if  not  such  as  to  occasion  any  misonder- 
standing,  would  not  make  the  voting  paper  bad.  As  tnerefore  the 
votes  tendered  for  the  defendant  were  good,  and  he  had  the  mayor's 
casting  vote,  he  was  duly  elected,  and  the  rule  must  be  discharged. 

Grohpton,  J. — I  am  of  the  same  opinion.  The  statute,  which 
appears  to  have  been  decided  to  be  imperative,  requires  that  the 
voting  papers  shall  contain  the  christian  name  and  surname  of  the 
persons  for  whom  the  votes  are  given ;  together  with  their  respective 
places  of  abode  and  descriptions.  1  think  that  this  requirement  is 
satisfied,  as  far  as  the  christian  name  is  concerned,  if  the  voting  paper 
contains  something  in  writing  which  shows  what  christian  name  is 
intended.  As  to  the  present  case,  although  the  mere  letter  W  might 
*fi401  ^^^^  heen  open  *to  the  objection  that  it  possibly  represented 
•'  some  other  name  than  William,  the  contractions  ''  Wm."  and 
^  Willm.,"  though  it  is  just  possible  that  they  might  refer  to  some  other 
namey  would  both  be  understood  by  anv  person  reading  them  to  mean 
William.  Whether  the  question  of  their  meaning  be  one  of  law  oi 
of  fact,  the  defendant  is  entitled  to  our  judgment. 

Hill,  J. — I  am  of  the  same  opinion.  The  statute  requires  as  fol- 
lows.— (His  Lordship  here  read  stat  7  W.  4  &  1  Yict.  c  78,  s.  14); 
Now  I  think  that  although  an  initial  cannot  be  regarded  as  a  christiaa 
name,  a  well-known  contraction  of  a  name,  which  cannot  be  mison- 
derstood,  may  be  so  regarded,  and  is  tantamount  to  the  name  in  fall' 

Bule  discharged. 


./ 
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THE  QUEEN,  on  the  prooaoation  of  the  Parishioners  of  OHBIST- 
CHUBCH,  BOTHEBHITHE.  in  the  ooan^  of  SUBBEY,  «. 
FBEDEBIGE  FEBBY,  Clerk. 

By  ftat  I  &  2  W.  4,  e.  38,  i.  16,  two  churchwardens  are  to  be  appointed  for  ertirf 
divreh  or  chapel  built  under  the  proTiaiona  of  that  Act ;  one  by  the  incumbent,  and  the 
other  bjr  the  renters  of  pews. 

,  The  Biarriages  Act,  6  &  7  W.  4,  c  85,  by  sect.  S6,  empowers  the  Bishop  of  a  diocese, 
by  license  under  his  hand  and  seal,  to  authorize  the  solemnization  of  marriages  in  a  dis- 
trict chapel,  for  peiuons  residing  within  the  district.  By  sect.  82  the  Bishop  may,  with 
the  consent  of  the  Archbishop  of  the  prorinoe,  reroke  this  license. 

Slat.  6  ft  7  Vict.  c.  37,  s.  15,  enacts  that  when  any  church  or  chapel  shall  be  built  ill 
any  district,  and  consecrated  as  the  church  or  chapel  of  such  district,  the  district  shall, 
from  and  after  such  consecration,  be  and  be  deemed  to  be  a  new  parish  for  ecclesiastical 
purposes.  And,  by  sect.  17,  in  erery  such  case  of  a  district  so  becoming  a  new  parish, 
two  ehurchwardens  are  to  be  chosen  for  it ;  one  by  the  perpetual  curate  of  the  new  parish 
and  the  other  by  the  resident  inhaMtants  baring  a  similar  qualification  to  that  which 
would  entitle  inhabitants  to  Tote  at  the  election  of  churchwardens  for  the  principal  parish. 

8tat.  19  &  SO  Vict.  c.  104,  by  seot.  11,  empowers  the  Ecclesiastieal  Commissioners, 
opon  the  application  of  the  incumbent  of  a  district  church  or  chapel,  with  the  written  con- 
sent of  the  Bishop  of  the  diocese,  to  make  an  order  under  their  seal^  authorizing  the  publi- 
eation  of  banns  of  matrimony  and  the  solemnisation  therein  of  marriages,  baptisms^ 
dmidiings,  and  burials ;  all  the  ftes  fbr  the  performance  of  which  offices  are  to  bo  payable 
and  to  be  paid  to  the  incumbent.  And  by  sect.  14,  wheresoerer  or  as  soon  as  banns  of 
matrimony  and  the  solemnisation  of  marriages,  churchiugs,  and  baptisms,  are  authorized 
to  be  published  or  performed  in  any  consecrated  district  church  or  duipel,  such  district  not 
being  at  the  time  of  the  passing  of  that  Act  (1856)  a  separate  and  distinct  parish  for  eocle- 
ttaatical  purposes,  and  the  incumbent  of  which  is,  by  such  authority,  entitled  for  his  own 
benefit  to  the  entire  fees  for  the  performance  of  such  offices,  without  any  resenrations  there- 
out, such  district  shall  become  and  be  a  separate  and  distinct  parish  for  ecclesiastical  pur- 
poses, such  as  is  contemplated  by  stat.  6  &  7  Vict  c.  37,  s.  15  ;  the  church  of  the  district 
shall  be  the  churdi  of  such  parish ;  and  all  the  prorisions  of  stat.  6  &  7  Vict  c.  37,  rela- 
tirt  to  new  parishes,  upon  their  becoming  such,  and  to  the  matters  and  things  consequent 
thereon,  shall  extend  and  apply  to  the  said  parish  and  church  as  fully  and  effsctually  as  if 
h  had  become  a  new  parish  under  the  prorisions  of  that  Act 

The  church  of  C.  was  built,  and  had  a  district  assigned  to  it,  under  stat.  1  ft  2  W.  4,  o. 
38.  In  the  year  1840  the  Bishop  of  the  diocese  granted,  under  stat.  6  ft  7  W.  4,  c.  85,  s. 
S6»  his  license  for  the  publication  of  banns  and  the  solemnization  of  marriages  in  the 
diurch,  and  for  taking  the  same  fees  in  respect  thereof  as  were  taken  in  the  mother  church 
by  the  minister  and  incumbent  thereof  for  the  time  being ;  to  which  the  fees  for  church- 
Sngs,  baptisms  and  burials  were  afterwards  added.  From  the  consecration  of  the  church 
down  to  the  issuing  of  the  writ  of  mandamus  in  the  present  case,  two  churchwardens  were 
chosen  for  the  church  in  the  manner  directed  by  stat.  1  ft  2  W.  4,  c.  38,  s.  16  ;  one  by 
tiie  incumbent,  and  the  other  by  the  pew  renters. 

'  Upon  demurrer  to  the  return  to  a  mandamus  to  the  incumbent  of  the  district  to  convene 
A  meeting  of  the  inhabitants  to  elect  a  churchwarden,  the  return  alleging  that  the  incum^ 
bent  and  the  pew  renters  had  the  pririlege  of  electing  the  churchwardens,  and  that  stats. 
'6  ft  7  Vict.  c.  37,  S.U5,  and  19  ft  20  ^ct.  c.  104,  s.  14,  were  inapplicable:  Held  that 
the  return  was  good.  That  the  authority  contemplated  by  stat.  19  ft  20  Vict.  c.  104,  s. 
14,  was  not  a  revocable  license  by  the  Bishop,  but  an  authority  under  an  order  of  the 
Commissioners  under  sect.  U  of  that  Act ;  and  that  therefore  the  district  was  not  brought 
within  the  operation  of  stat.  19  ft  20  Vict.  c.  104,  s.  14. 

SaMtf  that  stat.  6  ft  7  Vict.  c.  87,  s.  15,  is  inapplicable  to  the  case  of  a  district  con- 
stituted, not  under  that  Act,  but  under  stat.  1  ft  2  W.  4,  c  38,  with  a  license  by  the 
Bishop  under  stat.  6  ft  7  W.  4,  e.  85. 

Mandamus  addressed  to  Frederick  Perr^,  clerk,  minister  and  in- 
cumbent of  the  church  or  parish  of  ^Ghristchuroh,  Bother-  rstg^i 
hitbe,  in  the  county  of  Surrey.  ''  Whereas  the  parish  of  Saint  ^ 
Mary,  Botberbithe,  in  our  countjr  of  Surrey,  is  an  ancient  parish,  and 
the  church  thereof,  or  rectory,  within  the  diocese  and  subject  to  the 
jurisdiction  of  the  Bishop  of  Winchester ;  And  whereas,  in  the  year 
1889,  the  population  of  the  same  parish  then  amounting  to  more  than 
SOOO  persons,  and  the  existing  churches  and  chapels  within  the  same 
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parish  not  affording  accommodation  for  more  than  one-third  of  the 
inbabitatits  thereof,  for  the  «tttadmoe  upon* divine  serrioe  according 
k>  the  TitBs  Of  the  United  Gharofa  of  England  ahd  Ireland,  a  certain 
*fi421  ^^^^io^A^  church  called  and  *known  by  iJie  name  of  Cbrist- 

-'  church  (the  site  whereof  had  been  duly  conveyed  to  our  Com- 
missioners for  building  new  churches)  was  erected  within  the  said 
parish  under  and  by  virtue  of  the  provisions  contained  in Btat.  1  ki 
W.  4,  c.  88,  entitled  "  An  Act  to  amend  and  render  more  effectual  an 
Act  passed  in  the  7th  and  8th  years  of  the  reign  of  his  late  Majestyi 
entitled  '  An  Act  to  amend  the  Acts  for  building  and  promoting  th« 
building  of  additional  churches  in  populous  parishes,''^  and  which 
Baid  additional  church  was  afterwards  (that  is  to  say  on  or  about  28d 
June,  1889),  duly  consecrated  by  Charles  Sichard,  Lord  Bishop  ci 
Winchester,  for  the  performance  of  divine  service  according  to  the 
ritesk  of  the  said  United  Church  of  ^England  and  Ireland,  the  same 
having  been  theretofore  endowed  with  the  sum  of  10002.  secured  upon 
money  in  the  funds,  in  addition  to  the  pew  rents  and  profits  intended 
to  be  taken  and  to  arise  from  the  same  church,  and  a  fund  having 
also  been  provided  for  the  repairs  of  the  said  church  to  the  amount 
and  in  the  manner  required  bv  the-isaid  statute,  and  one*third  at  least 
of  the  sittings  in  the  said  cnurch  having  been  also  ^et  apart  and 
appropriated  as  free  sittings,  according  to  the  said  statute;  And 
whereas  afterwards  (that  is  to  say  on  7th  April,  1840),  the  said  Lord 
Bishop  of  Winchester,  tinder  and  by  virtue  of  the  said  statute,  by  a 
certain  indenture  by  him  duly  executed  under  his  hand  and  seal, 
assigned  a  separate  and  distinct  district  to  the  said  church  called 
Christohuroh,  and  caused  a  description  -of  %he  boundaries  of  the  saii 
district  so  assigned  to  be  registered  in  the  episcopal  registry  of  hii 
diocese,  such  district  then  forming  part  of  the  said  parish  of  Saint 
Mary,  Botherhithe ;  and  in  «nd  by  the  «aid  indenture  or  deed  poH  tb^ 
*6481  ****^  Bishop,  under  and  by  virtue  df  stat.  6  &  7  W.  4,  c.  85, 

^  entitled  "An  Act  for  Marriages  in  England,^'  and  with  the  oob^ 
aent  of  the  j3atrons  and  of  the  rector  or  inoumbent  of  the  said  ohurcll 
K>T  rectory  of  the  saiid  pariah  of  Sairrt  Mary,  Botherhithe,  then  duly 
testified  under  their  respective  hands  and  seals,  granted  his  licenai 
and  authority  for  the  publieation  of  banns  of  matrimony  and  the 
aolemnization  of  marriages  in  the  sttld  ^^baroh  called  Christchurch,  b^ 
the  minister  or  incumbent  thereof  for  the  time  being,  of  persons 
residing  within  the  district  so  assigned  to  "the  same  church  as  afor^ 
t9aid ;  and  heabo,  and  wil^  the  like  consent,  ordered  and  dit^ded  that  aH 
iittch  accustomed  fees,  dues  imd  other  ettaoluments  as  would  have  beeft 
otherwise  paid  or  payable  for  or  in  ^respect  of  such  banns  and  mar- 
4*iages  to  the  said  rector  or  Inoambent  lof  the  aaid  rectory  and  church 
of  Saint  Mary,  Botherhithe,  aforesaid,  should  tfaencefotth  be  paid  and 
payable  to  the  minister  or  tncumbent  of  %he  said  ohuroh  oallea  Christ- 
church  ;  and  the  said  Bishop  also  then  -caused  his  said  order  and 
direction  as  to  the  several  offices  to  be  performed  in  the  said  chsroh 
called  Christchurch  as  aforesi^,  to  he  registered  in  the  said  episoepil 
registry  of  bis  said  diocese;  Aid  whereas^  by  a  certain  iadentafl 
b^^g  date  6th  April,  1840^  «tid  t^h  made  %y  imd  between  the 
iEteverend  Edward  Blick,  elerk^  ^bea  beii^  the  rector  e^  ifioumbeat  ei 
the  said  reotot^r  or  ehiu^k.  of  Sai^t  Mtf jr^  fiotberbMiC^  of  Ike  M 
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mr%,  the  said  Lord  Biabop^  of  Wlnehesler  of  the  seoond  pari)  th# 
Master,  fellows  and  sobolarsof  Clare  Hall,  in  the  Universitj  of  Cam- 
bridge, the  patrons  of  the  said  rectory  or  churoh  of  Saint  Mary^ 
Sotberhithe,  of  the  third  part^  and  the  Kererend  John  Sannders,  then 
being  the  minister  and  inoombeat  of  the  *8aid  chnreh  called  rmoAA 
Cbristchurch,  of  the  fourth  pari,  and  duly  executed  by  the  ^  ^^ 
said  parties  respectively,  undw  their  respectiye  hands  and  seals, 
reciting,  amongst  other  things,  that  the  said  chureh  called  Christ- 
church  had  been  so  erected,  and  that  a  district  had  been  so  assigned 
to  it  as  aforesaid,  but  that  the  same  church  was  not  intended  to 
become,  under  or  by  virtue  of  stat.  5&  G.  S,  c.  46,  passed  for  build- 
ing and  promoting  the  building  of  additional  churches  in  populous^ 
parishes,  the  parish  church  of  a  district  parish,  the  said  Edward  Blick, 
under  and  by  virtue  of  the  said  stat  1  &  2  W.  4,  c.  88,  aforesaid,  and 
by  virtue  of  any  other  statutes,  ow  of  any  other  powers  by  which  it 
was  competent  for  him  so  to  do,  and  with  the  consent  of  the  said 
Bishop,  and  of  the  said  Master,  fellows  and  scholars  of  Clare  Hall, 
respectively,  granted  and  declared  that  one  equal  fourth  part  of  all 
such  Easter  offerings  and  oblations  as  should  from  time  to  time 
become  due  or  payable,  or  but  for  the  same  indenture  would  become 
due  or  payable,  to  or  for  the  benefit  of  the  rector  or  incumbent  of  the 
said  rectory  or  church  of  Saint  Mary,  Botherhithe,  and  also  that  all 
fees,  dues  and  emoluments  for  or  in  respect  of  the  churchings,  baptisms, 
marriages  and  burials,  as  had  been  theretofore  due  to  or  received  by 
the  said  Edward  Blick,  as  such  rector  or  incumbent  as  aforesaid,  and 
as  should  from  time  to  time  thereafter  become  due  or  payable  from  or 
by  any  person  or  persons  whomsoever,  for  or  in  respect  of  any  services^ 
ceremonials,  or  duties,  performed  in  the  said  church  called  Christ- 
church,  or  in  any  burial  ground  belonging  thereto,  should  be  forever 
thereafter  nnnexed  to  the  said  church  called  Cbristchurch,  and  should 
from  time  to  time  thereafter  be  receivable  and  received  by  or  on 
^behalf  of  and  for  the  sole  and  exclusive  use  and  benefit  of  the  r^oA^ 
minister  and  incumbent  for  the  time  being  of  the  same  church ;  ^ 
and  the  said  fees,  dues,  offerings  and  emoluments  respectively,  were 
by  the  said  Bishop,  in  and  by  the  said  indenture,  duly  assigned  to 
the  said  minister  and  incumbent  of  the  said  church  called  Christ- 
church,  who,  under  and  by  virtue  of  the  said  indenture  and  of  the 
statute  aforesaid,  then  became  and  was  entitled  to  the  same  for  his 
own  sole  and  exclusive  use  and  benefit,  without  any  reservation 
thereout;  and  every  such  minister  and  incumbent  hath  ever  since 
been  and  is  thereby  so  entitled  to  the  same ;  which  said  indenture  was 
duly  registered  in  the  episcopal  registry  of  the  said  Bishop;  And 
whereas,  b^  means  of  the  several  premises  aforesaid,  the  said  church 
called  Cbristchurch,  before  and  at  the  time  of  the  passing  of  the  Act 
of  Parliament  made  and  passed  in  the  Parliament  holden  in  the  19th 
and  20th  years  of  our  reign,(a)  entitled  *'  An  Act  to  extend  the  pro- 
visions of  an  Act  of  the  6th  and  7th  yearn  of  Her  Majesty,  for  makingr 
better  provision  for  the  spirituad  care  of  populous  parishes,  and 
further  to  provide  for  the  formation  and  endowment  of  separate  and 
distinct  parishes,"  had  become  and  was^  within  the  meanmg  of  the 
said  Aci  a-  conaeerikted  church  to  which  a  district  belonged,  and 

(•)  8ist-i9^*^sa  yiM.  e.ao4. 
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irherein  banns  of  matrimony  and  the  solemnization  of  marriageB, 
chnrchings  and  baptisms,  aooording  to  the  laws  and  canons  in  foroo 
in  this  realm,  were  authorized  to  be  published  and  performed  (the 
district  aforesaid  not  being  at  the  time  of  the  passing  of  the  said  Act 
a  separate  and  distinct  parish  for  ecclesiastical  purposes),  and  the 
*fUfil  io<)^™^^i^^  ^f  which  was  by  such  *authority  entitled  for  his 

^  own  benefit  to  the  entire  fees  arising  from  the  performance  of 
such  offices,  without  any  wiBarvrtkin  theieoQt».  whneby  and  by  means 
of  the  said  last  mentioned  Act  of  Parliament,  immediately  after  the 
passing  thereof,  the  said  district  became  and  was  and  now  is  a  separate 
and  distinct  parish  for  ecclesiastical  purposes,  such  as  is  cdntemplated 
in  the  16th  section  of  the  statute  made  in  the  Parliament  holden  in 
the  6th  and  7th  years  of  our  reign,(a)  entitled  "An  Act  to  make 
better  provision  for  the  spiritual  care  of  populous  parishes,"  and  the 
said  church  called  Ghristcnurch,  being  the  church  of  the  said  district, 
then  became  and  was  and  now  is  the  church  of  such  parish ;  And 
whereas  all  and  singular  the  prorisions  of  the  said  last  mentioned 
statute,  as  then  amended,  relatiye  to  new  parishes  upon  their  beoooi- 
ing  such,  and  to  the  matters  and  things  consequent  thereon,  became 
and  were  and  now  are,  under  and  by  virtue  of  the  said  Act  of  Parlia* 
ment  of  the  19th  and  20th  years  of  our  reign,  extended  and  made 
applicable  to  the  said  new  parish  of  Ghristchurch,  and  by  reason 
thereof  two  fit  and  proper  persons  duly  qualified  in  that  behalf,  as 
required  by  the  said  statute  so  made  in  the  Parliament  holden  in  the 
6th  and  7th  years  of  our  reign,  ought  in  every  year  to  be  chosen 
ohurchwardens  of  the  same  parish,  one  being  chosen  bv  the  minister 
and  incumbent  of  the  same  parish,  and  the  other  by  the  inhabitants 
residing  therein,  and  having  a  similar  qualification  to  that  which 
would  entitle  inhabitants  to  vote  at  the  election  of  churchwardens  for 
the  said  parish  of  Saint  Mary,  Botherhithe,  and  such  election  ought 
to  take  place  at  the  usual  period  of  appointing  parish  officers  at 
*6471  *^  nieeting  summoned  in  such  manner  as  the  minister  and  in- 

•'  cumbent  of  the  said  parish  of  Christchurch  shall  direct;  And 
whereas  we  have  been  given  to  understand  and  be  informed  in  oar 
Court  before  us,  that,  although  one  churchwarden  for  the  said  parish 
of  Christchurch,  Botherhithe,  has  been  duly  chosen  by  you  the  said 
Frederick  Perry,  being  the  minister  and  incumbent  of  the  same  parish 
as  aforesaid,  nevertheless  no  other  churchwarden  for  the  same  parish 
has  been  chosen  by  the  inhabitants  residing  therein,  and  having  the 
qualification  aforesaid,  and  that  no  meeting  of  such  inhabitants,  for 
the  purpose  of  choosing  such  churchwarden,  has  been  duly  sum* 
moned  by  you  the  said  Frederick  Perrv,  as  such  minister  and  incum- 
bent as  aforesaid,  according  to  the  said  statutes,  but  that  on  the  con- 
trary thereof  you,  the  said  Frederick  Perry,  though  requested,  as 
such  minister  and  incumbent  as  aforesaid,  by  divers  of  the  said  inhab 
itants  to  convene  and  hold  such  a  meeting  of  the  said  inhabitants  so 
qualified  to  vote  as  aforesaid,  for  the  purpose  of  choosing  such  other 
cnurchwarden  according  to  the  said  statutes  in  that  behalf,  have 
iv'holly  neelected  and  refused,  and  still  do  neglect  and  refuse,  so  to  do, 
whereby  the  said  parish  of  Christchurch,  Botherhithe,  has  been  and 
is  wrongfully  deprived  of  the  ben^t  of  having  such  oUier  ohuibh- 

(a)  Stat.  S  *  7  Viet,  e*  87. 
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warden,  and  the  inbakbilants  of  the  said  parish  have  been  and  are: 
prevented  from  chooeing  a  fit  and  proper  person  to  fill  the  said  office 
of  chnrcbwarden,  althott|[h  the  usnaf  period  of  appointing  parish 
officers,  and  the  proper  time  for  so  choosing  such  a  person  as  afore- 
said to  fill  the  said  office  of  churchwarden,  I^  long  since  elapsed ;  in. 
contempt  of  us,  and  to  the  gpreat  prejudice  and  injury  of  the  said 
parish,  and  of  the  said  inhabitants  thereof,  as  we  have  *been  rmoAg 
informed  from  complaint  made  to  us ;  We,  therefore,  being  ^ 
willing  that  a  fit  and  speedy  remedy  be  applied  in  this  respect,  as 
it  is  reasonable,  do  command  you,  the  saia  Frederick  Perry,  being 
sach  minister  and  incumbent  as  aforesaid,  firmly  enjoining  you  that, 
immediately  after  the  receipt  of  this  our  writ,  you  do  convene  and 
hold  a  proper  meeting  of  the  inhabitants  of  the  said  parish  of  Christ- 
church,  Botherhithe,  duly  qualified  according  to  law  as  aforesaid  to 
vote  at  the  election  of  churchwardens  for  the  said  parish,  for  the  pur- 
pose of  electing  a  fit  and  proper  person  to  serve  the  office  of  church- . 
warden  for  the  said  parish  of  Christchurch,  Botherhithe,  for  the  cur- 
rent year  or  such  part  thereof  as  may  remain  unexpired,  so  that  such 
person  may  be  then  and  there  duly  elected  to  serve  the  said  office, 
according  to  the  laws  and  statutes  in  that  behalf  made  and  provided, 
or  that  you  show  us  cause  to  the  contrary  thereof." 

Betum.  That  the  said  church  called  Christchurch  had  not,  at  the 
time  of  the  passing  of  the  said  Act  of  Parliament  made  and  passed 
in  the  Parliament  holden  in  the  19th  and  20th  years  of  the  reign  of 
our  said  lady  the  Queen,  in  the  said  writ  mentioned,  become,  nor  was 
it  within  the  meaning  of  the  said  Act,  a  consecrated  church  to  which 
a  district  belonged,  and  wherein  banns  of  matrimony  and  the  solem- 
nization of  marriages,  churchings  and  baptisms  according  to  the  laws 
and  canons  in  force  in  this  realm,  were  authorized  to  be  published 
and  performed,  or  the  incumbent  of  which  was  by  such  authority 
entitled  for  his  own  benefit  to  the  entire  fees  arising  from  the  perform- 
ance of  such  offices  without  any  reservation  thereout ;  And  further 
that  the  said  district  did  not,  by  means  of  the  said  *last-men-  r^oAQ 
tioned  Act  of  Parliament,  become,  nor  was  nor  is  it  by  means  of  ^ 
the  said  Act  of  Parliament,  a  separate  and  distinct  parish  for  ecclesias- 
tical purposes,  such  as  is  contemplated  in  the  16th  section  of  the  statute 
made  in  the  Parliament  holden  in  the  6th  and  7th  years  of  the  reign 
of  our  said  lady  the  Queen  in  the  said  writ  mentioned.  And  further 
that,  before  and  at  the  time  the  passing  of  the  said  Act  of  Parliament 
made  in  the  Parliament  holden  in  the  19th  and  20th  years  of  the  reign 
of  our  said  lady  the  Queen,  the  said  district  of  Christchurch  had  and 
enjojed,  and  now  has  and  enjoys,  the  special  right,  privilege,  and 
liability,  that  the  churchwardens  for  the  church  or  chapel  of  Christ- 
church should  and  shall,  at  the  usual  period  of  appointing  parish 
officers  in  every  year,  be  chosen,  one  by  the  incumbent  of  the  said 
church  or  chapel  for  the  time  beine,  and  the  other  by  the  renters  of 
pews  in  such  church  or  chapel :  and  that  such  special  right,  privilege, 
and  liability  was  not,  nor  is  the  same,  taken  away,  altered,  or  in  any- 
wise affected  by  the  said  last-mentioned  Act,  but  still  exists  in  full 
fcrce  and  effect:  and  that  on  l2th  April,  1860,  being  the  usual  period 
of  appointing  parish  officers,  two  churchwardens  were  duly  chosen  in 
inch  manner  as  aforesaid,  one  by  me  the  said  Frederick  Perry,  and 
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the  other  by  the  pew  renters  of  tbo  said  oltoroh  or  chapel  of  Christ* 
oharcb,  to  act  as  charchwardeo^  for  the  same  for  the  then  carrent 
year,  which  is  not  yet  elapsed ;  and  that  they  hare  since  then  acted 
and  now  act  as  suoq  churchwardens  as  aforesaid  under  soefa  special 
right,  privil^ge^  and  liability  as  aforesaid. 

Demurrer.    Joinder  in  demurrer; 
uiggQI       Badeletft  in  support  of  the  demurrer; — ^The  return  is  •bad. 

J  The  question  turns  upon  stat.  1*  k  20  Vict  c.  104,  s.  14,  which 
enacts  that  *'  Wheresoever  or  as  soon  as  banns  of  matrimony  and 
the  solemnization  of  marriages,  chnrchingej  and'  baptisms  acoG^ing* 
to  the  laws  and  canons  in  force  in  this  realm  are  anthoriaed  to  be 
published  and  performed  in  any  consecrated  church  or  chapel  to 
which  a  district  shall  belong,  such  district  not  being  at  the  time  of 
the  passing  of  this  Act  a  separate  and  distinct  parish  for  ecclesiasti- 
cal purposes,  and  the  incumbent  of  which  is  by  such  authority  entitled 
for  his  own  benefit  to  the  entire  fees  arising  fVom  the  performance  of 
such  offices  without  any  reservation  thereout,  such  district  or  place 
shall  become  and  be  a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  such  as  is  contemplated  in  the  15th  section  of"  stat.  6  k 
7  Vict.  c.  87,  "and  the  churon  or  chapel  of  such  district  shall  be  the 
church  of  such  parish,  and  all  and  singular  the  provisions  of"  stats. 
e  &  7  Vict  0.  87,  and  7  &  8  Vict.  c.  94,  "(as  amended  by  this  Act) 
relative  to  new  parishes,  upon  their  becoming  such,  and  to  the  matters 
and  things  consequent  thereon,  shall  extend  and  apply  to  the  said 
parish  and  church  as  fully  and  efibctually  as  if  the  same  had  become 
a  new  parish  under  the  provisions  (^  the  said  last-mentioned  Acts." 
The  15th  section  of  stat.  6  &  7  Vict.  c.  87,  therein  referred  to,  enacts 
that,  upon  any  church  or  chapel  being  consecrated  as  the  church  or 
chapel  of  a  district,  "  such  district  shall,  from  and  after  the  consecra- 
tion of  such  church  or  chapel,  be  and  be  deemed  to  be  a  new  parish 
for  ecclesiastical  purposes."  And  the  17th  section  of  the  same  statute 
enacts,  ''  That  in  every  such  case  of  a  district  so  becoming  a  new 
parish  two  fit  and  proper  persons"  "shall"  "  be  chosen  churchwardens 
♦6511  ^^^  *SQch  new  parish,  one  being  chosen  by  the  perpetual  curate 

^  thereof,  and  the  other  by  the  inhabitants  residing  therein,  and 
having  a  similar  qualification  to  that  which  would  entitle  inhabitants 
to  vote  at  the  election  of  churchwardens  for  the  principal  parish." 
Begard  being  had  to  these  enactments  it  is  evident  that  so  soon  as  a 
district  churoli  or  chapel  becomes  subject  to  the  operation  of  stat.  19 
&  20  Vict.  c.  104,  s.  14,  churchwardens  for  the  district  must  be  elected 
by  the  persons  pointed  out  by  stat.  6  &  7  Vict.  c.  87,  s.  17 ;  which 
last  enactment  is  but  in  afflrniance  of  the  common  law,  by  which, 
when  a  district  or  place  beconies  a  separate  parish,  all  the  common- 
law  rights  attaching  to  the  parishioners  at  large  attach,  so  far  as  the 
district  or  place  is  concerned,  to  its  inhabitants.  The  two  statutes 
must  be  read  together;  and  indeed  in  many  respects  they  supplement 
each  other:  for  instance,  stat.  19  &  20  Vict;  c.  104,  though  m  sect  9 
it  provides  for  the  appointment  of  parish  clerks  and  sextons,  is  silent 
as  to  the  election  of  churchwardens;  whereas  stat.  6  &  7  Vict  c.  87, 
is  silent  and  operative,  respectively,  in  the  contrary  direction.  The 
question,  therrfore,  is  reduced  to  this,  whether  the  district  of  Ghri8^ 
Jnuroh,  Botherhithe^  has  beoome  anhgeO'  to  tb^  operation  of  stat  19* 
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k  20  Vict.  c.  104,  s.  14.  And  that  it  has  so  become  appears  from  the 
facts  that  the  Bishop  of  the  diocese  has  granted  his  license  and  autho- 
rity for  the  publication  of  banns  of  matrimony  and  the  solemnizatioi^ 
of  marriages  in  the  church  of  the  district,  and  that  the  incumbent  is 
entitled  for  bis  own  benefit  to  the  entire  fees  therefrom.  It  follows 
that  the  privilege  alleged  in  the  return,  for  one  of  the  churchwardens 
to  be  elected  by  the  renters  of  pews,  instead  of  by  the  inhabitants, 
cannot  be  supported,  *being  directly  opposed  to  the  provisions  r^oKo 
of  sUt.  6  &  7  Vict.  c.  37,  s.  17.  The  other  side  may  rely  upon  ^ 
Stat  1  &  2  W.  4,  c.  38,  s.  16,  which  enacts  "That  two  fit  and  proper 
persons  shall  be  appointed  to  act  as  churchwardens  for  every  church 
or  chapel  built  or  appropriated  under  the  provisions  of  this  Act,  at 
the  usual  period  of  appointing  parish  officers  in  every  year,  and  shall 
be  chosen,  one  by  the  incumbent  of  the  church  or  chapel  for  the  time 
being,  and  the  other  by  the  renters  of  pews  in  such  church  or  chapel." 
That  Act,  however,  ceases  to  have  any  application  when  a  district 
becomes  a  separate  and  distinct  parish  under  the  provisions  of  the 
later  statutes.  Churchwardens  elected  by  pew-renters  would  not  have 
the  full  powers  of  parish  churchwardens,  chosen  by  the  parishioners 
at  large.(a) 

Dr.  PhilUmorej  contri,  was  directed  by  the  Court  to  confine  his 
argument  to  the  meaning  of  the  word  '*  authorized"  in  stat.  19  &  20 
Vict,  c  104.  s.  14. 

The  publication  of  banns  and  the  solemnization  of  marriages,  &c,, 
in  the  church  of  the  district  of  Christchurch,  have  not  been  autho- 
rized within  the  meaning  of  that  section.  No  doubt,  as  stated  on  the 
other  side,  stats.  8  &  7  Vict.  c.  37,  and  19  &  20  Vict.  c.  104,  are  in 
many  respects  to  be  read  together.  Now  stat  6  &  7  Vict.  c.  37, 
enacts,  by  sect  9,  ''That  if  at  any  time  it  shall  be  made  to  appear  to 
the"  *'  Ecclesiastical  Commissioners  for  England,  that  it  would  pro- 
mote the  interests  of  religion  that  any  part  or  parts  of  any"  '*  parish 
or  parishes,  chapelry  or  cnapelries,  district  or  districts^  or  any  extra- 
parochial  place  or  places,  or  any  part  or  parts  thereof,  should  be 
^constituted  a  separate  district  for  spiritual  purposes,  it  shall  pgxQ 
be  lawful,  by  the  authority  aforesaid,  with  the  consent  of  the  '- 
Bishop  of  the  diocese  under  his  hand  and  seal,  to  set  out  by  metes 
and  bounds,  and  constitute  a  separate  district  accordingly ;"  and  that 
every  scheme  for  constituting  any  such  district  shall  be  laid  before 
Her  Majesty  in  council;  and  the  order  of  council  ratifying  such 
scheme  is,  by  sect  10,  to  be  registered  by  the  registrar  of  the  diocese. 
By  '*  the  authority  aforesaid,"  in  sect  9,  must  therefore  be  meant  the 
authority  of  the  Ecclesiastical  Commissioners,  ratified  by  an  order  in 
council.  Then  sUt  19  &  20  Vict  c.  104,  s.  11,  enacts  that  "  From 
and  after  the  commencement  of"  that  **  Act,  the  Commissioners  may, 
if  thev  shall  think  fit,  upon  application  of  the  incumbent  of  any 
chorcn  or  chapel  to  which  a  district  shall  belong,  with  the  consent  in 
writing  of  the  Bishop  of  the  diocese,,  make  an  order,  under  their 
common  seal,  authorizing  the  publication  of  banns  of  matrimony  and 
the  solemnization  therein  of  marriages,  baptisms,  churchings,  and 
burials,  according  to  the  laws  and  canons  now  in  force  in  this  realm ; 

(a)  Ha  made  loiiie  further  pointi  which^  m  Umj  are  not  nocioed  in  the  Jodgment,  ere 
wre  omitted. 
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and  all  the  fees  payable  for  the  perfovmaaQe  of  aach  aflSoee,  as  wdl  aa 
all  the  mortuary  sjid  other  ecclesiastical  fee^,  dues^  oblationst  (» 
offerings  arising  within  the  limits  of  sach  district,  shall,  be  payable 
and  be  paid  to  the  iqoumbent  of  such  district''  The  anthorfzatioD, 
thereforei  of  the  publication  of  banns  and  the  performance  of  marriages, 
&c.,  mentioned  in  sect.  14  of  that  Act,,  must  mean  ao  authorizatioa 
by  order  of  the  Commissioners  under  sect.  11 ;  and  can  have  no  refer- 
ence to  an  aiithorization  by  license  of  the  Bishop  of  the  diocese^ 
*6541  K^°^  under  The  Marriage  Act,  6  &  7  W.  4,  a  85,  sect.  *26, 
-■  which  license  is  limited  to  the  solemnization  of  marriages,  and 
may,  by  sect.  32,  be  revoked  at  any  time  by  writing  under  tibe  baod 
and  seal  of  the  Bishop,  with  the  consent  in  writing  of  the  Arehbisbop 
of  the  province.  If  such  a  license  satisfies  the  requirements  of  sut 
19  &  20  Vict  c.  104,  s.  14,  a  district  may  one  da^  be  a.  separate  parisk 
and  the  next,  by  reason  of  a  revocation  of  the  license,  cease  to  be  so: 
whereas,  if  an  order  of  the  EcGlesia3tical  Commissioners  is  rendered 
necessary  by  that  section,  no  such  anomaly  can  result:  such  an  order, 
once  made,  being  irrevocable^  Our.  ado,  vuU. 

WiGHTHAN,  J.,  now  delivered  the  judgment  of  the  Court.(a) 
We  are  of  opinion  that  the  defendant  is  entitled  to  our  judgment 
upon  this  demurrer.  It  is  clear  that^  unless  the  distriQt  of  Christ- 
church  has  become  a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  by  virtue  of  the  provisions  of  stat.  19  k  20  Vict.  c.  104,  the 
mandamus  cannot  be  supported.  And  we  think  that  the  district  of 
Christchurch  had  not,  at  the  time  of  passing  that  Act,  the  reqaire- 
ments  necessary  to  convert  it  into  a  parish  of  itself,  by  virtue  of  that 
statute.  The  new  church  called  Christchurch  was  built  and  endowed, 
and  had  a  district  assigned  to  it  and  a  fund  provided  for  the  repairs  of 
the  church,  in  the  years  1889  and  1840,  under  the  prpvistoas  of  stal 

1  &  2  W.  4,  a  88 ;  and,  in  1840,  the  Bishop,  under  the  provisions  of  stat. 
6  &  7  W.  4,  0.  86,  granted  his  license  and  authority  for  the  publicatioa 
*d551   *^^  banns  and  solemnization  of  marriages  in.  the  new  churck 

^  called  Christchurch,  and  for  taking  the  same  fees  in  respect 
Aereof  as  were  taken  in  the  mother  church  by  the  ministeror  incum- 
bent thereof  for  the  time  being ;  to  which  the  fees  for  churchingS) 
baptisms  and  burials  were  afterwards  added.  The  Bishop's  license 
may  however,  as  expressly  enacted  by  the  S2d  section  of  the  last- 
mentioned  Act,  be  revoked  by  the  Bishop  with  consent  of  the  Arch- 
bishop ;  and,  by  the  proviso  at  the  end  of  the  26th  section  of  the  same 
Act,  marriages  could  only  be  solemnized  in  the  new  district  church 
until  the  license  should  be  revoked.    By  the  16th  section  of  stat  1  i 

2  W.  4,  o.  88,  under  which  the  new  district  chureh  called  Christ- 
church was  built  and  endowed,  two  churchwardens  are  .to  bediioeen,  one 
by  the  incumbent  of  the  new  ^hiurch,  the  other  by  the  renters  of  pev.^ 
in  the  church.  The  church  and  district  of  Christchurch  having  been 
thus  created  under  the  provieioiis  of  stat,  1  &  2  W.  4,  o.  88,  and.  pub- 
lication of  banns  and  solemnization  of  marriages  having- been  autiia- 
rized  by  the  Bishop  under  stat  6  4(  7  W.  4,  c«  86|  as  before  men- 
tioned, thinffs  remaiaed  in  the  same  state»  the  renters  of  pews  clioos- 
inff  one  of  the  churchwardens,  until  the  prepeut  questiQU  was  raised, 
ai&  ii  waa  said  that»  immediately  after  the  passing  dT  stat  It  Ic  20 

(ff),Ooaltem,  Q.  J.,  Wchtaaa,  HiU  mA  BUMnm^Jfk 
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Yiot  0. 104,  tlie  district  of  Chfistohurcb  beenaie  a  separate  and 
tinot  parish  by  the  force  and  operation  of  stat  19  k  20  Vict,  c  104,  s. 
14,  farjr  which  it  is  enacted  that  **  wheresoever  or  as  sooa  as  banns  of 
matrimony  and  the  solemnization  of  marriages^  chnrchings,  and 
baptisms  according  to  the  law  and  canons  in  force  in  this  r^m  are 
authorized  to  be  pablished  and  performed  *in  any  eonsecrated  r«itgA 
eharch  or  chapel  to  which  a  district  shall  belong,  such  district  ^ 
not  being  at  the  time  of  the  passing  (^  this  Act  a  separate  and  distinct 
parish  for  eeciesiftstical  purtKiaes,  and  the  iaoambent  of  which  is  by 
snch  authori^  entitled  for  his  own  benefit  to  the  entire  fee?  arising 
from  the  peru^rmance  of  such  offices  without  any  reservation  there- 
out, such  district  or  place  shall  become  and  be  a  separate  and  distinct 
parish  for  ecclesiastical  purposes,  such  as  contemplated  in  the  15th 
section  of"  stat.  6k7  Vict  c.  87 ;  "and  all'*  "  the  provisions  of*  that 
Act  "  relative  to  new  parishes,  upon  their  becoming  such/'  '*  sbalP 
"  apply  to  the  said  parish"  '*  as  if"  it "  bad  become  a  new  parish  under" 
stat.  6  &  7  Vict  e;  Vf.  By  the  17th  section  of  the  last-mentioned  Act 
one  of  the  ohumhwasdens  of  the  Hew  parish  is  to  be  elected  by  the 
incumbent  and  the  other  by  the  inhabitants.  It  was  said  for  the 
prosecution  that,  the  Bishop  having  autlKMrized  the  publicatum  of 
banns  and  the  solemntzatioii  of  matrimony  in  the  new  church  called 
Cbristchurch,  the  ooadition  required  by  the  14th  section  <^  stat.  19  k 
20  Vict  c  104,  was  fulfilled,  and  that  the  district  became  a  distinct 
parish  immediately  upon  the  passing  of  that  Act  We  are  however 
of  opinion  that  the  aufiiority  contemplated  and  intended  by  that  sec* 
tion  of  the  Act  was-  not  a  revocable  license  by  the  Bishopj  but  an 
authori^  under  an  order  of  the'  Commissioners  under  the  11th  sec- 
tion of  the  Act,  which  expressly  empowers  the  Commissioner^  if  they 
think  fit,  to  authorize  the  pubkcation  of  banns  and  solemnization  cl 
matrimony  and  baptisms;  chorohinga  and  burials ;  and  all  the  fees 
payable  for  such  offices  to  be  paid  to  the  incumbent  of  the  district 
This  authority,  if  it  had  been  *giMtnted  by  the  order  of  the  vw^^ 
Commissioners,  would  be  of  a  permanent  and  irrevocable  ■- 
character ;  but  it  hae  not  been  granted,  and  we  are  of  opinion  that  the 
revocable  authority  or  license  of  the  Bi^op  is  not  enough  to  bring 
this  district  within  the  14th  section  of  stat.  19  b  20  Vict  a  104.  We 
may  observe  that  the  16th  section  of  stat  6  &  7  Vict  a  87,  does  not 
appear  to  us  to  be  applicable  to  this  case  of  a  district  not  constituted 
under  that  Act  but  under  stat  1  &  2  W.  4y  a  88,  with  a  license  by 
the  Bishop  under  stat  6  &  7  W.  4,  c  86.  Upon  the  ground,  there^ 
fore^  that  the  new  church  called  Christchurch  was  not  one  in  which 
banns  of  matria^ony  and  the  solemnization  of  marriages,  churchiufp 
and  baptisms  wereautfaorized  to  be  published  and  performed,  within 
the  meaning  of  the  14th  section  of  stat  19  &  20  Vict  o.  104b,  we  think 
that  the  mandamus  cannot  be  maintained,  and  that  the  defendant  is 
entitled  to  succeed  upon  this  demuner.  Another  point  arose,  upon 
the  effect  to  be  given  to  the  29th  section ,  of  the  Aot,  upon  wUch  we 
do  not  think  it  necessary  to  give  any  opinion,  at  upon  the  other 
ground  we  think  that  there  shomd  be  judgment  for  the  defendant 

Judgment  for  tiie  defendant^  with  costa 
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The  Contipt  Practloes  At  Elections  Act,  15  A  16  Vict.  c.  57,  s.  8,  requires  all  penons 
tnmmoned  to  gire  evidence  before  Commiisionen  appointed  to  inquire  into  inch  practices 
to  attend  the  Commissioners  and  answer  all  questions  put  by  them,  and  produce  all  books 
and  documents  bearing  on  the  inquiry.  *^  Prorided  always,  that  no  statement  made  by 
any  person  in  answer  to  any  question  put  by  such  Commissioner  shall,  except  in  cases  of 
indictment  for  peijury  committed  in  such  answers,  be  admissible  in  eTidence  in  any  pro- 
oeeding,  ciyil  or  criminal.'' 

Held  that,  notwithstanding  this  proviso,  a  document  already  in  existence  before  the 
time  at  which  a  witness  is  examined  before  the  Commissioners,  and  referred  to  by  him  in 
the  course  of  that  examination,  is  admissible  in  evidence  against  him  in  subsequent  pro- 
ceedings, other  than  the  specified  indictment  for  perjury,  if  it  be  otherwise  admissible,  and 
be  proved  by  independent  evidence  aliunde. 

Per  Hill,  J. — Assuming  that  such  a  document,  if  communicated  by  the  witness  to  the 
Commissioners  under  compulsion,  is  privileged  from  production  in  die  subsequent  pro- 
ceedings, independent  secondary  evidence  of  its  contents  is  then  admissible. 

This  was  an  information  filed  by  the  Attorney*General  against  the 
defendant;  charging  him,  in  the  first  count,  with  having,  on  26th 
April,  1859,  he  being  then  a  candidate  at  the  election  for  a  member 
of  Parliament  for  the  borough  of  Wakefield,  advanced  to  one  Thomas 
Field  Gilbert  20007.,  with  intent  that  it  should  be  expended  in  bribery 
at  the  said  election,  against  The  Corrupt  Practices  Prevention  Act, 
1854,  17  &  18  Vict.  o.  102,  s.  2  (5).  There  were  other  counts  charg- 
ing the  defendant  with  separate  and  distinct  acts  of  bribery. 

Plea.    Not  guilty. 

At  the  trial,  before  Martin,  B.,  at  the  Yorkshire  Summer  Assizes, 
1860,  it  appeared  that  the  defendant  was  a  candidate  at  the  election 
for  a  member  of  Parliament  for  the  borough  of  Wakefield,  which  took 
place  on  2d  May,  1859.  The  defendant,  through  Messrs.  Overend  k 
Ourney,  secretly  forwarded  to  one  Joseph  Wamwright,  the  solicitor 
employed  by  him  in  the  election,  a  large  sum  of  money  for  election 
purposes.  A  letter,  dated  5th  August,  1869,  from  the  defendant 
to  Wainwright,  was  produced  and  tendered  in  evidence  for  the 
*6591  *pi'^^^^i^^  )  ^^^  objected  to  on  the  part  of  the  defendant,  as 
-'  being  excluded  from  evidence  by  stat.  15  &  16  Vict  c.  57,  sa 
8,  9.  (a)  In  order  to  support  the  objection,  it  was  shown  that  Com- 
missioners had  been  appointed  under  that  Act,  in  August,  1859,  to 
inquire  into  the  corrupt  practices  alleged  to  have  taken  place  at  the 
Wakefield  election;  and  that  both  the  defendant  and  Wainwrigbt 
had  been  examined  by  them.  The  defendant,  who  was  called  by  the 
Commissioners  before  Wainwright,  when  under  examination  was 
asked  whether  he  had  got  the  letter  which  Wainwright  wrote  to  him 
since  the  petition  against  the  election ;  and  he  answered  ''  Tea^  at 
home ;  it  was  asking  me  to  state  what  sums  I  considered  him  account* 
able  for ;  I  wrote  them  all  down,  and  I  sent  them  to  him."  The 
Commissioners  expressed  a  wish  to  see  this  letter  from  Wainwrigbt 
to  the  defendant ;  and  the  defendant  afterwards  handed  it  to  them. 
Wainwright  was  afterwards. called  before  the  Commissioners;  and 
after  he  had  been  examined,  but  during  the  pendency  of  the  commis- 
sion, he,  in  pursuance  of  a  promise  made  to  the  Commissioners,  aent 
all  the  documents  which  he  could  find  to  Mr.  Dew,  their  secretary, 
amongst  which  was  the  letter  of  6th  August,  1859,  from  the  defend- 
ant to  Wainwright. 

(a)  <*  Corrnpt  FhMstioes  at  Elections  Act."    See  these  sections  cited  in  the  arguaeBt. 
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The  learned  Judge  admitted  the  letter,  which  was  as  follows : — 

"  Hemsworth  Hall,  Pontefract. 
August  5, 1869. 
"Dear  Sir, 

"In  reply  to  your  inquiry  I  beg  to  hand  you  on  the  other  side  the 
sQiDs  of  money  which  were  advanced  by  '^myself  and  friends  r^^^A 
for  election  purposes.    I  shall  be  very  glad  to  see  my  account  ^ 
settled.     We  arrived  safely  here  on  Tuesday.    I  remain, 

Yours  truly, 
"J.  Wainwright,  Esq."  "  W.  H.  Lkatham." 

"1869.  £.  s.  d. 

Jan.    8.  To  loan  on  promissory  note  -  600  0  0 
April  9.  To  loan  per  Overend,  Gurney 

&  Co 1000  0  0 

"    20.  Ditto                      ditto        .        .        .  600  0  0 

"    26.  Ditto                      ditto        .        .        .  1000  0  0 
May    2.  To  check  on  Leatham,  Tew 

&Co 200  0  0 

"      7.  Ditto                      ditto       .                .  600  0  0 
July  26.  To  sums,  per  election  auditor 

paid    by   Leatham,    Tew 

&  Co. 461  18  8 


£4161  18    8 
July.         To  Mr.  Wyatt,  on  account  of 

petition  expenses      .        •        •        .    800    0    0 

£4461  18    8." 

The  letter  from  Wainwright  to  the  defendant,  supposed  to  be  dated 
4th  August,  1869,  to  which  the  above  letter  was  an  answer,  was  then 
called  for  by  the  prosecution,  who  had  given  the  defendant  notice  to 
produce  it;  and,  it  not  being  forthcoming,  the  prosecution,  without 
any  objection  on  the  part  of  the  defendant,  called  Wainwright,  who 
^ted  that  the  substance  of  the  letter  was  that  "I  wished  to  Know  if 
the  defendant  could  tell  me  what  were  the  amounts  he  charged  me 
with." 

The  jury  returned  a  general  verdict  of  G-uilty. 

*Sir  Fitzray  Kelly,  in  last  Michaelmas  Term,  obtained  a  rule,  rmaai 
calling  on  the  Attorney-General  to  show  cause  why  there  '- 
should  not  be  a  new  trial,  on  the  grounds,  first,  that  there  was  no 
evidence  of  a  payment  to  Gilbert,  to  support  the  first  count ;  secondly, 
that  the  contents  of  the  letter  from  Wainwright  to  the  defendant,  and 
the  defeudant's  letter  to  Wainwright  in  answer,  were  improperly 
admitted  in  evidence. 

Sir  W.  Atherton,  Solicitor-General,  now  showed  cause.— {He  con* 
sented,  in  the  outset,  to  enter  a  Nolle  prosequi  as  to  the  first  count.^ 
As  to  the  second  ground  on  which  the  rule  was  obtained,  the  learned 
Judge  was  right  in  admitting  the  evidence  objected  to.  First,  the 
letter  of  6th  August,  1869,  from  the  defendant  to  Wainwright,  was 
per  se  clearly  admissible,  and  there  is  nothing  in  the  provisions  of  The 
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Corrupt  Praetioeg  ai  fileolfoM  Act,  16  k  16  Viot. «.  67,  to  ezdode  it 

from  proof.  Soot.  8  of  that  statate  enacts  that  "  It  shall  be  lawful 
for^  the  "  CommissibnerSy  by  a  summons/'  "  to  require  the  attendance 
before  Ihem"  ''  of  any  persons  whomsoever  whose  evideno^  ia  the 
judgment  of  suoh  Commisfdoners/'  "may  be  material  to  the  sobject- 
xnatter  of  the  inquiry  to  be  made  by*'  them,  ^  and  to  require  all  per- 
iOB6  to  bring  before  them  such  books>  papers,  deeds,  and  writii^  aa 
to  such  Commissioners"  ''appear  neces8ai7  for  arriving  at  the  troth 
of  the  things  to  be  inquired  into  by  them  tinder  this  Act ;  all  which 
persons  sbiJl  attend  such  Commissioners,  and  shall  answer  all  qaes- 
tions  put  to  them  by  such  Commissioners  touching  the  matters  to  be 
inquired  into  by  them,  and  shall  produce  all  books,  papers,  deads,  and 
writings  required  of  them,  and  in  their  custody  or  under  their  control, 
*fifi21  ^^^^^i^S  ^  ^b®  tenor  *of  die  samraons:  Provided  alirajs, 
^  ^  that  no  statement  made  bv  any  person  in  answer  to  any  ques- 
tion put  by  such  Commissioner(a)  shall,  except  in  cases  of  indictment 
for  perjury  committed  in  such  answers,  be  admiaeiUo  in  evidence  in 
any  proceeding,  civil  or  criminal."  This  seotioQ  exeludes  from  evi- 
dence, in  proceedings  subsequent  to  the  inquiry  before  the  Gommis- 
sioBcrs,  statements  only  made  by  a  witness  in  answer  to  the  Commis- 
sioners' questions :  and  it  is  impossible  to  maintain  that  the  letter  in 
question  was  such  a  statement.  If  it  be  a  statement  at  all  it  is  not  a 
statement  made  in  answer  to  a  question  by  the  Commissioners.  The 
letter  was  not  produced  to  the  Commissioners  during  Wainwright's 
examination,  but  sent  to  them  afterwards  by  him ;  and  the  fact  that  it 
was  referred  to  in  the  course  of  the  CcHnniissioiiers'  inquiry  cannot 
priiclude  it  from  being  proved .  by  independent  evidence  in  a  subse- 
quent oiviL  proceeding.  Secondly,  the  objection  as  to  the  admissi- 
bility of  evidence  of  the  contents  of  Wainwright's  letter  to  the 
defendant  ought  not  to  have  been  open  to  the  defendant  on  moving 
{br  the  rule,  as  it  was  not  taken  at  the  trial ;  and,  if  now  open  to  him, 
is  untenable,  the  letter  being  referred  to  in  the  defendant's  answer  to 
it  of  5th  August,  1869 ;  to  explain  which  reference,  in  justice  to  the 
defendant,  was  the  sole  object  which  the  prosecution  hiid  in  view  in 
adducing  the  evidence.    (He  was  then  stmped  by  the  Court.) 

Sir  Fitzroy  Kelly  and  Quaim  oontr^ — ^The  policy  of  the  Lt^slature 
in  passing  stat.  16  &  16  Yiot.,  o.  67,  was  to  give  every  fboility  for  the 
*6B31  disclosure  of  corrupt  ^practices  committed  at  elections  for 

J  members  of  Parliament,  and  to  protect  persons  making  a  ftill 
disclosure  from  all  subsequent  liability  in  respect  to  the  matt««  dis- 
closed. The  power  given  to  the  Commissioners  by  sect.  8  to  call  before 
them  all  persons  whomsoever  whose  evidence  they  may  consider 
material,  is  very  lar^,  and  must  be  taken  in  connection  with  sect  9, 
which  protects  every  person  who  has  been  engaged  in  any  oorropt 
practice  at  an  election,  and  who  is  examined  as  a  witneas^  and  gives 
evidence  touching  such  corrupt  practice  before  the  Commi8sioaen» 
and  who  upon  such  exfimination  tnakes-a  true  discovery  to  the  best 
pf  hir  knowledge  touehinff  all  things  to  which  he  is  ao  examiaed, 
from  all  penal  actions,  foneitures,  punbhmenta,'  disabilities,  and  in- 
eapaditiea,  and  all  tsriminal  proseeuttons,  for  anything  done  by  him  in 
respect  pf  sobh  oonmpt  praetioe;  and  emaots  that  oo-petaon  ahaU  be 
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excmged  from  atiiiweritig  any  question  put  to  him  by  tW  Cotnmid- 
rioners  <m  the  grcmnd  of  any  privilege,  o)'  on  the  ground  that  the 
a&swer  to  aUch  duestiou  will  tend  to  criminate  him.  The  spirit,  if 
not  the  lettet  of  tnis  enactment,  is,  that  a  witness  who  divulges  all  he 
knours,  whethet  by  means  of  oral  evidence,  or  by  the  production  of 
trritten  documeats,  shall  be  exempt  from  having  his  word^  or  docu- 
tK&ts  afterwards  used  against  him  in  any  pto6eeding  founded  upon 
kis  all^^  cortupt  practices.  Moreover,  the  protection  accorded,  by 
Ae  proviso  to  sect  S,  to  statements  made  by  witnesses  in  answer  to 
^uedtioiis  by  the  Oommifisioaers,  extends  to  docurnents  referred  to  in, 
tad  thereby  made  part  of,  such  ^tementa.  Suppose  the  defendant 
had  been  asked  by  the  Commissioners^  "  What  sums  of  tnohey,  and 
for  what  purposes,  did  yoti  remit  to  Wainwright  ?^  and  had  answered 
''I  *remittedhim  certain  hioneys  for  certain  purposes  stated  in  r^taoA 
%  letter  which  I  sent  him  :^  under  the  firrt  clause  of  sect.  8  the  *- 
defendant  would  be  compellable  to  produce  this  letter,  and  it  «rould 
be  most  unGur  if>  after  its  compulsory  production,  it  could  be  turned 
against  him.  If  the  Court  construe  the  Act  aa  not  privileging  docu- 
ments so  produced  from  being  afterwards  given  in  evidence  against 
those  producing  them,  they  will  hold  out  an  inducement  to  persons  im« 
plicated  in  bribery  to  destroy  all  documents  tending  to  criminate  them ; 
txkd  thus  the  object  of  the  Legislature  ^ill  be  in  great  measure  de- 
feated. [CftoitPTO!)^,  J.— It  may  be  urged,  on  tbe  other  hand,  that» 
dpon  your  construction  of  the  statute,  parties  who  choose  to  iaak^ 
any  diocument  a  part  of  their  statement  before  the  Commissioners^ 
may  thereby  defeat  the  ends  of  justice  in  any  subsequent  civil  action 
involving  that  document]  It  is  not  necessary  to  go  to  the  length  of 
aayittg  that  such  a  document  would  not  be  admissible  in  any  subse- 
quent action ;  the  Act  must  be  taken  to  refer  to  any  subsequent  pro- 
ceeding only,  instituted  in  respect  of  corrupt  practices  at  an  eleetion, 
imputed  to  a  witness  before  the  Commissionera. 

/WiOHtMAK,  J.,  was  present  during  part  of  the  argument^  but  left 
before  its  conclusion.) 

CBOItPtOK,  J.-^t  am  of  opinion  that  this  rule  should  be  dlschargedv 
t  cannot  say  that  I  have,  from  the  outset,  entertained  any  doubt  as  to 
the  plain  meaning  of  this  Act  of  Parliament  tt  seems  to  me  very 
clear  that  the  letters  in  (question  are  not  excluded  from  being  given 
in  evidence  by  anything  in  the  8th  section.  Ou  the  facts  of  the  case, 
iiideedi  it  is  unnecessary  to  say  what  *the  construction  of  that  r*^^ 
aection  i^  because  the  one  important  letter,  that  of  6th  August  *- 
1859,  from  the  defendant  to  Wainwright^  was  not  sent  to  the  Com- 
missioners by  the  defendant  at  all,  but  by  Wainwright,  and  cannot, 
possibly,  therefore,  be  regarded  as  a  statement  by  the  defendant  to 
the  Commissioners.  I  think,  however,  that  the  true  construction 
plainly  is  that  a  document  already  existing  before,  and  referred  to  by 
i^  witness  in  the  course  of,  the  examination  before  the  Commissioners, 
is  not,  if  admissible  evidence  per  se,  protected  from  production  in  sub* 
aequent  proceedings,  upon  due  proof  of  it  being  tnen  given  aliunde, 
by  proor  of  handwriting,  and  so  forth.  If  the  witness  chooses  to 
make  his  statement  to  the  Commissioners  in  writing,  such  writing 
will  be  privileged ;  but  mere  reference  in  the  statement  to  a  pre-exist* 
ing  writing  can  confer  no  privilege  on  the  latter.    Were  we  to  nold 


665  REOINA  v.  LEATH AM.    H.  Y.  1861. 


otherwise,  we  should  pat  a  forced  construction  on  the  provisions  of 
the  Act.  The  Leeislature  first  empowers  the  Commissioners  to  sum- 
mon before  them  all  persons  whose  evidence  may  be  material,  and  to 
require  them  to  produce  all  books,  papers,  deeds  and  writings  bear- 
ing on  the  inquiry;  then  follows  an  enactment  making  it  oompaI« 
sory  on  all  such  persons  to  attend  and  produce  all  docun^ots,  and 
answer  all  questions  put  to  them  by  the  Commissioners ;  and,  lastly, 
there  is  a  proviso  '*  That  no  statement  made  by  any  person  in  answer 
to  any  questions  put  by  such  Commissioners  shall,  except  in  cases  of 
indictment  for  perjury  committed  in  such  answers,  be  admissible  in 
evidence  in  any  proceeding,  civil  or  criminal."  Now,  as  I  have  said 
already,  it  is  clear  to  my  mind  that  this  proviso  refers  to  a  statement 
only,  or  to  something  which  is  in  the  nature  of  a  statement,  and  does 
*fiAA1   ^^^  include  documents  referred  to  in  a  ^statement.    Again,  I 

-'  cannot  read  the  words  *'any  proceeding,  civil  or  cnminar'aa 
restricted  to  proceedings  taken  under  the  Act.  Had  it  been  neces^ 
sary  to  decide  the  point,  I  should  have  been  prepared  to  hold  that  the 
Legislature  meant  to  protect  the  witness  from  having  his  stat^nents 
given  in  evidence  against  him  in  any  subsequent  proceedings  what- 
ever, the  specified  indictment  for  perjury  only  excepted.  For  instance^ 
his  statement  could  not  be  used  against  him  to  prove  that  be  bad 
signed  a  deed,  or  had  signed,  or  forged,  a  bill  of  exchange.  From  all 
further  liability  in  respect  of  statements  made  under  legislative  com- 
pulsion I  think  that  the  Legislature  meant  to  give,  and  have  rightly 
given,  the  witness  relief;  but  I  do  not  see  why  we  should  infer  that 
they  intended  to  protect  him  from  having  documents  used  against 
him,  a  clue  to  which  is  first  procured  in  the  course  of  his  examination. 
It  is  reasonable  to  suppose  that  such  an  intention,  had  it  existed, 
would  have  been  plainly  expressed ;  on  the  other  hand«  such  an  enact- 
ment  would  have  introducea  great  inconvenience,  giving  rise  in  every 
case  to  the  necessity  for  an  inquiry,  in  all  subsequent  proceedings,  as 
to  whether  or  not  tne  clue  which  led  to  them  was  obtained  from  some- 
thing let  fall  by  the  defendant  when  before  the  Commissioners^  and 
thereby  opening  as  wide  a  field  for  investigation  as  can  possibly  be 
conceived.  The  obvious  meaning  of  the  word  '' statement"  in  the 
proviso  to  the  8th  section  of  the  Act  is  a  statement' made  for  the  first 
time  before  the  Commissioners ;  which  statement  alone  is  privileged. 
In  the  analogous  case  of  confessions  by  persons  accused  of  crimes, 
they  cannot  be  used  against  such  persons  if  obtained  from  them  under 
the  compulsion  of  a  threat,  or  the  inducement  of  a  promise;  bat 
*6671   ^^^^^''^  ^^  which  *such  a  confession  gives  a  clue  may  neverthe- 

-'  less  be  unexceptionally  put  in  evidence.  For  instance,  if  stolen 
goods  or  a  murdered  body  are  or  is  found  in  a  place  indicated  by  the 
confession,  this  fact  may  he  given  in  evidence.  So,  also,  in  my  opinion, 
might  a  letter  be  put  in  evidence  against  a  prisoner,  in  which  ne  has 
given  an  account  of  the  crime  laid  to  his  charge,  and  which  he  has,  in 
a  confession  not  itself  admissible  against  him,  stated  will  be  found  in 
his  house.  That  case  is  precisely  analogous  to  the  present.  Bat  I 
rest  my  judgment  mainly  on  the  ground  that,  while  the  statute  baa 
plainly  said  that  statements  by  a  witness  before  the  Commissioners 
shall  be  protected,  it  has  nowhere  said,  either  expressly  or  by  implica- 
tion, that  documents  referred  to  in  such  statements  shall  be  likewisd 
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protected.  I  may  add  that  my  brother  Wightman,  so  far  as  he 
aeard  the  argument,  fully  agreed,  in  the  conclusion  at  which  we  have 
arriyed. 

Hill,  J. — I  am  of  the  same  opinion.  The  rule  before  the  Court 
asks  for  a  new  trial  upon  two  grounds,  the  improper  admission  in 
evidence  of  the  defendant's  letter  of  the  5th  of  August,  and  of  the 
contents  of  the  letter  to  him  to  which  that  letter  was  an  answer.  Now, 
if  necessary,  the  rule  might  be  disposed  of  on  very  narrow  grounds. 
The  letter  of  the  5th  of  August  was  not  in  any  way  produced  before 
the  Commissioners  by  the  defendant ;  so  that  it  is  idle  to  say  that  any 
privilege  acquired  by  the  defendant  from  his  examination  by  them 
attaches  to  that  letter.  It  was  sent  to  the  Commissioners  by  Wain- 
wright,  through  whose  examination  alone  its  existence  was  disclosed. 
Then,  as  to  the  admissibility  of  evidence  of  the  contents  of  Wain- 
wright's  *letter  to  the  defendant,  to  which  that  of  the  5th  of  r#ggo 
August  was  an  answer,  it  would  be  sufficient  to  say  that,  ac-  '■ 
cording  to  the  Judge's  notes  of  the  trial,  no  objection  whatever  was 
taken  to  the  question  put  by  the  prosecution  to  Wainwright  as  to  its 
contents,  or  to  the  Judge's  reception  of  his  answer.  And  the  Solicitor* 
General  has  stated  to-day  in  Court,  that  the  object  of  the  prosecution 
in  asking  the  question  was  that,  in  fairness  to  the  defendant,  it  might 
appear  what  was  the  letter  to  which  the  defendant's  letter  of  the  5th 
of  August  referred.  Assuming,  however,  that  the  objection  had  been 
dalv  taken  to  the  admissibility  of  secondary  evidence  of  the  contents 
of  this  letter  (which  I  will  call  the  letter  of  the  4th  of  August),  on  the 
ground  that  the  letter  itself  had  been  communicated  by  the  defendant 
to  the  Commissioners,  in  obedience  to  their  command,  I  should  say 
that  the  evidence  was  admissible,  even  if  the  letter  itself  was  not; 
always  supposing  that  the  secondary  evidence  tendered  was  distinct 
and  independent.  It  is  a  well  established  rule  of  law  that  if  a  docu- 
ment cannot  be  proved  in  Court  because  of  the  privilege  against  its 
production  enjoyed  by  the  person  in  whose  possession  or  custody  it 
u,  independent  secondary  evidence  of  its  contents  is  admissible.  But, 
farther,  I  do  not  think  the  letter  in  question  would  have  been  privi« 
leged  from  production.  The  decision  of  this  point  turns  on  the  con- 
struction of  the  proviso  to  the  8th  section  of  the  statute.  I  wish  to 
state  my  opinion,  and  the  reasons  for  it,  upon  this  point :  thoueh  it 
is  unnecessary  that  I  should  do  so  at  length,  after  the  full  considera- 
tion given  to  the  meaning  of  the  Act  by  mv  Brother  Crompton,  in 
whose  judgment  I  fuUv  concur.  I  may  say,  however,  that  I  consider 
it  a  very  fallacious  mode  of  argument  to  contend  that  the  *Leg-  r«gaA 
islature  ought  to  have  intended  so  and  so ;  and  that  because  such  ^ 
ought  to  have  been,  such  was,  its  intention.  The  true  mode  of  ascertain- 
ing the  intention  is,  to  look  to  the  language  of  the  Act,  and,  having 
regard  to  the  object  for  which  it  was  enacted,  to  construe  that  language 
according  to  its  plain  grammatical  meaning,  unless  it  be  directly  repug- 
nant to  the  object  stated  on  the  face  of  the  Act.  Now  the  language  of 
the  8th  section  of  the  Act  before  us  is  as  follows.  [His  Lordship 
1^  the  section,  except  the  proviso.]  Two  things  are  therebv  requirea 
of  the  witnesses  who  attend  before  the  Commissioners :  tney  are  to, 
answer  all  questions  put  to  them  touching  the  inquiry ;  and  to  produce 
all  books,  pi^pera  i^d  other  documents,  according  to  the  tenor  of  tb? 
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fiumtnoDS.  Then  follows  fke  ptoviao  '*  T%at  no  Mttement  made  W 
any  person  in  answer  to  any  question  pnl  by  sock  Oomtnissioner  shall, 
except  in  oases  of  indictment  for  perjury  committed  in  sach  answers, 
be  admissible  in  evidence  in  any  proceeding,  civil  or  oriminiL" 
Plainly  and  literally  construed,  this  proviso  protects  a  witness  ia 
Tespect  of  the  performance  of  bis  first  duty  only,  that,  namely,  <^  aa- 
ewering  all  questions  put  to  him.  We  are  asked  to  extend  its  opera- 
tion to  all  docnments  which  the  witness,  in  pnrsnanee  of  the  duty 
secondly  imposed  upon  him,  produces  aceording  to  the  tenor  of 
the  sammons.  I  tnink,  however,  that  the  L^ialature  must  be 
taken  to  have  intended  to  leave  all  such  documents  as  had  an  inde- 
pendent existence  prior  to  the  statement  of  the  witness  before  the 
Commissioners,  as  unprotected  as  they  were  before,  even  akhongh  the 
witness  should,  in  the  course  of  his  statement,  refer  to  them ;  aira  that 
mgrm  ^^^  ^^  ^  b^^^  otherwise  *we  should  be  ourselves  legidatii^ 
^  instead  of  construing  the  Act  For  these  reasons  I  think  that 
the  rule  should  be  discharged. 

Blackbubit,  J. — I  also  think  that  the  rule  should  be  disdiarged. 
I  will  assume  as  a  fact  (though  I  doubt  whether  it  is  established  by 
the  notes  of  the  Judge  who  tried  the  case)  that  the  existence  of  this 
letter  was  first  mentioned  to  the  Commissioners  bv  the  defisndant 
But  even  then  the  only  question  is,  what  does  the  Act  mean  ?  The 
Legislature,  with  a  view  to  the  fall  disclosure  <tf  tbs  corrupt  practioea 
into  which  the  Commissioners  are  to  inquire,  enacts  that  the  witneaaea 
who  attend  before  them  shall  answer  all  questions  and  produce  all 
documents  bearing  on  the  facts.  The  Act  then  protects  a  witneaa^ 
who,  in  any  statement  in  answer  to  the  Commissioners*  questioaa, 
may  have  criminated  himself,  from  liabilitv  to  subsequent  proceedings 
in  respect  of  matters  fdlly  and  truthfully  disoloaed  by  him.  Tbo 
argument  for  the  defendant  appears  to  come  to  this,  that  the  pmvisd 
to  the  8th  section  enacts  in  effect  that  if  the  witness  has  made  any 
fltatement  to  the  Commissioners  concerning  any  fact  or  document,  or 

S'ven  the  first  clue  to  that  fact  or  document,  the  fiict  or  document 
all  not  be  provable  against  him  in  any  subsequent  proceedings 
except  an  indictment  for  perjury,  by  independent  evidence,  however 
admissible  such  evidence,  but  for  the  statute,  would  be.  Now  I  quite 
agree  with  my  Brother  Hill  that  we  must  construe  the  Act  aoooraing 
to  its  plain  words,  and  I  altogether  &il  to  see  how  those  words  can 
warrant  anv  such  a  conclusion  as  we  are  asked  to  come  to.    I  own, 

*6711  ^^^°^^  ^^^  ^®^  ^^  ^7  'province  to  consider  what  it  would 
-'  have  been  wise  for  the  L^slature  to  have  enacted,  I  should 
^-^  that  an  enactment  that  nothing,  the  first  clue  to  which  was  given 
by  a  witness  upder  examination  by  the  Commissioners,  should  be 
provable  against  him  by  evidence  aliunde,  would  have  been  very 
unwise;  would  have  encouraged  rather  than  checked  the  corrupt 

Sractices  which  the  Act  seeks  to  put  a  stop  to ;  and  would  have  intro* 
uced  excessive  practical  inconvenience  into  nisi  prius  inquiriea. 
such  an  enactment  would  have  necessitated  an  investimtion,  as  to 
every  species  of  evidence  tendered  in  subsequent  proceedings  against 
one  who  had  been  examined  by  the  Commissioner,  into  the  question 
whether  he  had  not,  when  before  them,  given  the  first  clue  to  it 
Very  clear  and  express  language  would  be  necessary  to  satbQ^  ma 
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that  the  L^Mfttnre  liad  enaeted  anything  of  ike  kind.  In  the  present 
ease  such  language  is  altogether  wanting,  and  we  are  yirtnallv  asked 
to  interpolate  into  the  Act  wovds  which  we  do  tiot  find  there,  ana  which, 
wheAer  in  omr  opimon  judieioiiB  or  not,  we  hare  no  power  to  introdnee. 

Kale  discharged. 


•GOFF  t.  The  GBEAT  NOETHBEN  Eaiiway  Company.  r*a^^ 

Feb  9, 13.  L"^* 

A  tnShnj  Company,  tfMugk  ft  be  a  eorpormioD,  it  liaMe  fai  an  Mtfon  for  lilie  impri- 
Mnmcnf ,  if  IkAt  iaQpruonment  be  committed  by  its  authority.  Such  authority  need  nol 
be  nader  feal ;  hot  it  lies  upon  the  piaixitiff  to  giro  eridence  jastifyiDg  the  jury  in  finding 
that  the  persons  actually  imprisoning  him,  or  some  of  them,  had  authority  from  the  Com- 
pany to  do  so. 

Tbe  Bwlways  Glaases  Aet,  1««5,  S  Viet.  e.  SO,  by  ieeH.  108,  104,  imposes  a  penalty 
00  any  peoMNi  trareUing  on  a  railway  wilhovt  baring  paid  bis  fare,  with  intent  to  aToid 
payment  thereof;  and  empowers  all  officers  and  senrants  on  behalf  of  the  Company  to 
•pprehend  such  person  until  he  can  conrenlently  be  tidien  before  a  Justice. 

Hsld  that,  inasmnsh  as  Ae  exigency  of  decicfii^  whether  or  not  a  parttcular  passenger 
shnll  be  arrested  by  a  railway  Ocmipany's  senrants  under  this  statute  must  be  naturally 
expected  to  arise  frequently  in  the  ordinary  course  of  the  Company's  business,  and  is  <^ 
tnch  a  nature  that  the  decision  must  be  made  promptly  on  the  Company's  behalf,  it  is  a 
TeaaonaMe  inference  thait  the  Company  hare  on  the  spot,  at  their  stations,  officers  with 
■■ilioi  lij  to  make  the  decision  promptly  for  Aera. 

In  an  action  against  a  railway  Company  for  the  false  imprisonment  of  plaintiff  on  aa 
unfounded  charge  under  the  statute,  the  eTidence  for  plaintiff  showed  that  he,  baring 
travelled  on  defendants'  line  witii  a  return  ticket  from  L.  to  W.  and  back,  at  the  end  of 
Ike  laton  Journey  gare  up  to  defendants'  ticket  collector  at  the  L.  station  the  retuni  half 
of  another  ticket  which  had  then  expired,  and  which  he  had  put  in  his  pocket  by  mistake 
for  the  right  one.  The  ticket  collector  thereupon  took  him  to  the  ticket  office,  where  he 
explained  the  mistake.  Hience  the  collector  took  him  to  defendants'  paid  inspector  of 
poUee  at  the  station,  and  the  collector  and  inspector  thonoe  took  him  to  the  offioe,  also  at 
thn  atntioo,  of  the  superintendent  of  the  line,  who,  relnsing  to  accept  plaintiff's  explana- 
tion, said  to  the  inspector,  **  I  think  you  had  better  take  him,  but  first  yon  had  better 
obtain  the  concurrence  of  the  secretary.'*  The  inspector  thereupon  left,  but  returned 
lAiortly  afterwards  (whetiier  or  not  haying  obtained  the  secreury's  ooneurrenee  did  not 
appear),  when  he  directed  a  police  constable,  also  in  defendants'  pay,  to  take  plaintiff 
befiwe  a  magistrate  on  the  charge.  The  constable  did  so,  and  the  magistrate,  plaintiff's 
fftoiy  proring  true,  dismissed  Sie  complaint.  Held,  that  the  conduct  of  all  defendants' 
nther  officers,  in  referring  to  the  superintendent  of  the  Ihie  as  the  superior  authority,  was 
inffieient  eridenee  to  go  to  the  Jury  that  he  was  aa  olBoer  haTing  anthori^  to  act  for 
dnlbndants  in  arresting  plaintiff. 

DXGLABATIOK :  For  that  defendants  assanlted  plaintiff  and  took  him 
into  custody  and  to  a  police  station,  and  irapriaoned  and  detained 
him  there  without  reasonable  and  probaUe  cause;  and  took  him 
Wore  a  magistrate  upon  a  fiilse  and  unfounded  charge  of  having 
oommitted  an  offence  punishable  by  law,  which  charge  the  said  magis- 
trate, on  hearing,  dismissed. 

Plea.    Not  guilty.    Issue  theieon. 

^he  action  was  brought  by  the  plaintiff,  a  builder  and  car-  pgitD 
penter  working  on  his  own  account,  against  the  defendants  for  ^ 
taking  him  into  custody  ttnd  before  a  magistrate  on  a  charge  of 
attempting  to  defraud  4hem. 

•  The*  cause  was  tried  before  Blackburn,  J^  at  the  Surrey  Summer 
Assisses,  1860,  when  a-  verdict  was  found  for  the  plaintifl^  with  607. 
dama^ ;  leave  beinff  reserved  to  the  defendants  to  move  to  enter  a 
BMsutt  if  ihe  Oowl  diould  be  d  opinifm  thai  there  was  not  iuffloieut 
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evidenoe  upon  which  the  jury  could  properly  find  that  the  defendants 
were  liable  for  the  imprisonment  of  the  plaintiff. 

Hawkins  had  obtained  a  rule  calling  upon  the  plaintiff  to  show 
cause  why  a  nonsuit  should  not  be  entered,  or  why  there  should  not 
be  a  new  trial  on  the  ground  that  the  damages  were  excessive. 

Montagu  Chambers  and  Watkin  Williams  showed  causej(a) 

Hawkins  and  J.  G.  McUhew  supported  the  rule. 

The  facts  and  the  arguments  are  sufficiently  disclosed  in  the  judg- 
ment of  the  Court.  The  following  cases,  however,  in  addition  to 
those  mentioned  in  the  judgment,  were  cited  in  argument:  Great 
Northern  Bailway  Company  v,  Harrison,  10  Exch.  876,  Maund  v. 
Monmouthshire  Canal  Company,  4  M.  &  G.  462  (E.  C.  L.  B.  vol.  43). 

Our.  adv.  vuU. 
«fi741  ^Blackbubn,  J.,  now  delivered  the  judgment  of  the  Court. 
-'  This  was  an  action  against  The  Great  Northern  Bailway 
Company,  for  giving  the  plaintiff  into  custody  and  causing  him  to  od 
taken  before  a  magistrate  on  an  unfounded  charge  of  travelling  in  a 
carriage  of  the  Company  without  having  previously  paid  his  £&re, 
with  intent  to  avoid  payment  thereof.  Plea,  Not  guilty.  On  the  trial, 
before  me,  at  the  last  Guildford  Assizes,  there  was  no  doubt  that  the 
plaintiff  was  in  fact  imprisoned  and  taken  before  the  magistrate  on 
the  charge,  but  the  counsel  for  the  defendants  objected,  at  the  close 
of  the  plaintiff's  case,  that  there  was  no  evidence  on  which  the  jnry 
could  properly  find  that  the  defendants,  the  railway  Company,  were 
liable  for  this  imprisonment.  I  was  of  opinion  that  it  was  a  question 
for  the  jury,  but  reserved  leave  to  enter  a  nonsuit  in  case  the  Court 
should  be  of  opinion  that  there  was  not  sufficient  evidence.  No  evi- 
dence was  called  for  the  defendants.  The  question  was  left  to  the 
jury,  who  found  for  the  plaintiff.  No  complaint  has  been  made  of 
the  manner  in  which  the  question  was  submitted  to  the  jury,  if  there 
was  evidence ;  but  a  rule  was  obtained  by  Mr.  Hawkins  to  enter  a 
nonsuit,  which  has  been  argued  before  my  Brothers  Wightman, 
Crompton,  and  Hill,  and  myself. 

From  the  nature  of  the  question  it  becomes  important  to  state  pre- 
cisely what  the  evidence  at  the  trial  was.  The  plaintiff  was  called  as 
a  witness  on  his  own  behalf.  He  gave  evidence  that,  on  Saturday, 
the  10th  of  March,  he,  being  in  London,  took  a  second  class  retnra 
ticket  by  the  Great  Northern  Bailway  to  Wood  Green  and  back  to 
London.  This  ticket  being  issued  on  a  Saturday  was  available  as  a 
*B751  ^^^^^  ticket  on  the  Monday  ^following.  On  arriving  at  home, 
-I  at  Wood  Green,  he  placed  on  the  chimney  piece  the  half 
ticket,  which  would  have  been  available  on  Mondav  for  his  return. 
It  happened  that  his  wife's  sister  had,  on  Thursday,  the  8th  of  March, 
come  to  visit  her  sister  with  a  return  ticket  available  that  day,  and 
had  placed  the  half  of  her  ticket  on  the  same  chimney  piece.  She 
had  been  persuaded  to  stay  over  the  night,  and,  her  half  ticket  not 
being  available  after  Thursday,  she  went  away  leaving  it  there;  and 
the  plaintiff  on  the  Monday  took  by  mistake  his  sister-in-law's  half 
ticket,  which  would  have  been  available  for  her  on  Thursday,  the  Sth 
of  March  onl  v,  supposing  it  to  be  his  own  half  ticket  available  for 
him  on  Monday  the  12th  of  March.    On  his  arrival  at  King's  Cross 

.     (a)  SatordAy,  Febnuur/  9th,  beforo  Wlglitiiuuiy  Croinptoii»  HUl  and  Blackbnm,  J>- 
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be  gare  up  this,  the  wrong  ticket,  sapposing  it  to  he  his  own,  the 
right  one.  He  then  proceeded  in  his  evidence  to  give  the  following 
account  of  what  took  place.  "  On  arriving  at  King's  Cross  the  col- 
lector of  tickets  took  the  ticket.  He  left,  and  returned  with  another 
collector.  One  of  them  said,  '  Tou  have  got  a  wrong  ticket.'  I  said 
'  I  am  not  aware  of  it.'  I  told  him  I  had  got  it  at  ten  minutes  past  6 
(t.  e.  on  Saturday).  He  said  '  You  will  take  the  consequences.'  Then 
the  train  went  on  to  the  platform :  there  the  collector  who  first  came 
to  me  accompanied  me  to  the  ticket  office,  where  the  clerk  who  issues 
the  tickets  sits.  The  ticket  clerk  referred  to  a  book,  and  said  '  This 
ticket  was  issued  on  the  8th."  Then  it  struck  me  how  the  mistake 
had  occurred,  and  I  said  '  I  can  account  for  it :  one  of  my  wife's  sisters 
had  paid  her  a  visit,  and  had  no  doubt  left  this  half  ticket,  which  I 
mast  have  taken  in  mistake.'  I  then  went  with  the  collector  to  the 
inspector  of  police  in  the  station.  They  called  him  Mr.  Williams. 
I  have  repeatedly  seen  him  on  the  *platform  giving  directions  r^ona 
to  the  police  and  the  other  servants  of  the  Company.  He  >- 
immediately  said  ^  I  saw  this  man  at  the  half-past  five  train  on  Satur- 
day.' I  said  *  Yes ;  you  were  settling  a  disputed  cab  fare.'  We  then 
went  to  an  office.  I  think  '  Superintendent  of  the  Line'  was  on  the 
door.  I  had  before  given  my  address,  and  told  him  what  I  supposed 
was  the  explanation.  The  superintendent  of  the  police  explained  it 
to  the  superintendent  of  the  line.  I  asked  them  to  send  to  the  station- 
master  at  Wood  Green,  Mr.  Pickett,  who  knew  me  and  my  house. 
They  said  Wood  Green  was  the  worst  station  on  the  line  for  trans- 
ferring tickets,  and  treated  it  as  if  I  was  telling  an  untruth.  The 
superintendent  of  the  line  said  '  I  think  you  had  better  take  him,  but 
first  you  had  better  obtain  the  concurrence  of  the  secretary.'  First, 
he  said,  '  Will  he  pay  the  fare  ?'  I  said  *  I  can't,  for  I  have  only  six- 
pence.' "  (The  fare,  it  appeared  from  the  other  evidence,  was  seven- 
pence).  "I  had  a  few  tools,  which  I  offered  to  leave.  Then  the 
superintendent  of  the  line  said,  ^You  had  better  obtain  the  concur- 
rence of  the  secretary.'  The  police  inspector  then  left  me.  In  a  few 
minutes  he  returned.  He  saia  to  a  man  in  plain  clothes,  '  Take  this 
man  to  Piatt  Street  station,  and  charge  him  with  having  travelled  in 
a  second  class  carriage  without  having  paid  his  fare.'  "  The  plaintiff 
was  accordingly  taken  to  the  station,  and  before  a  magistrate ;  the 
charge  was  made,  and  the  different  railway  servants  gave  evidence. 
On  the  investi^tion  it  appeared  that  his  story  was  true,  and  he  was 
in  the  result  aischarged.(a)  When  the  plaintiff's  ♦attorney  r^a^jn 
i^pplied  for  compensation,  a  letter  was  written  in  answer  by  ^ 
the  secretary,  in  which  he  did  not  state  that  the  persons  apprehending 
the  plaintiff  acted  on  their  own  responsibility  (6)    The  only  other 

(a)  The  plaintiflT  wu  detained  from  10  a.  x.  till  4  f.  m.  on  the  Monday,  and  was 
Kmanded  bj  the  magistrate  on  his  own  recognisance  till  the  next  day,  when,  on  prodacing 
the  right  half-ticket,  he  was  discharged. 
(6)  The  letter  of  the  plaintiff's  attorney  and  the  secretary's  answer  were  as  follows  :^- 
"Sir,  "30th  March,  1860. 

**  I  have  been  consulted  by  Mr.  Henry  GofT,  of  Wood  Green,  Tottenham,  with  refer- 
^"^  to  the  rery  nnjostifiabte  conduct  of  yourself  and  the  superintendent  of  the  line  on  the 
ISth  instant,  in  baring  him  given  in  charge  and  Uken  to  the  Clerkenwell  Police  Court' 
Qpon  an  unfounded  accusation  of  trayelling  in  a  second  class  carriage  without  haying  pre- 
^tuly  paid  his  fare.  It  appears  that  in  the  hurry  of  leaving  his  home  he  had  uncon- 
*c>OQsly  taken  a  return  ticket  issued  to  another  member  of  his  family  on  the  Sth  of  March 
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*6781  ®^^^^  ^bearing  om  die  fttesfcioa  tsefinnB  w  im  Ail  cf 
^  William  Bamflden,  who  gave  evi&noe  that  he  was  a  poUea 
ooQstable  employed  by  The  Groafe  Northern  Bailway  Cob^midt.  The 
Great  Northern  Bail  way  Company's  polioer  iaapeotor  directed  him  to 
take  the  plaintiff  and  damrge  him  witb  IraTeUiag  wiihout  h«:ring 
paid  his  fare^  with  intent  to  avoid  pirfing  his  feace.  This  witness  said 
^at  he  was  paid  by  the  Gompaiiy,>  and  so^  he  believed,  was  the 
inn)ector. 

In  determining  whether  there  shoald  hanm  been  a  nonsuit  or  nol^ 
we  must  say  whether,  assumiiig  all  tihat  was*  stated  to  be  aoearate,  it 
aflbrded  evidence  on  whicb  the  jnry  m^t  properly  find  that  the 
imprisonment  was  the  act  of  some  person  acting  within  the  soope  of 
an  authority  conferred  on  him  by  the  defendants,  they  being  a  rail- 
way Company.  Up  to  a  certain  point  there  is  no  cfoubt  dbont  the 
law.  A  railway  Company,  thcnigh  it  be  &  corporation,  is  liable  in  an 
action  for  false  imprisonment,  if  that  imprisonment  be  committed  by 
the  authority  of  the  Company;,  and  it  is  not  necessary  that  the 
authority  should  be  under  seaL  Both  tbese  points  were  decided  by 
the  Court  of  Exchequer  Chamber  in  Bastem  Counties  Bailway  Com- 
pany V.  Broom,  6  Exch.  S14.  But  it  lies  upon  the  plaintiff  to  give 
evidence  justifying  the  jury  in  finding  that  the  persons  actually  im- 

Srisoning  him,  or  some  of  them,  had  authority  from  the  Company  to 
o  so.  In  Eastern  Counties  Bailway  Company  v.  Broom  the  Court 
of  Exchequer  Chamber  were  of  opinion  that  what  was  stated  in 
the  bill  of  exceptions  in  that  ease  was  not  sufficient  evidence  for 
that  purpose ;  and  it  has  bem  ai^ued  before  us  that  the  evidence  in 
^6791  *^^^  present  case  goes  no  fiuther.  It  has  also  been  argued  that, 
^  in  BcM9  V.  Birkenhead,  Lancashire  and  Cheshire  Junction  Bail- 
way  Company,  7  Exch.  86,  the  Court  e£  Exchequer  entered  a  non- 
suit in  a  case  in  which  the  evtdenoe^  it  is*  said,  was  similar  to  that  in 
the  present  case ;  and  thatthese  decisions,  one  in  a  Court  of  error  and 
the  other  in  a  Court  of  co-ordinate  jurisdiction,  are  binding  upon  ua 
But  both  of  these  decisions  took  place  in'  1851 ;  and  in  185S  the 

instead  of  the  one  issued  to  himself  on  the  1 0th.  On  finding  out  his  mistAke  he  exfiltined 
it  to  the  authorities,  and  requested  them  to  telegraph  to  the  station  master  at  Wood  Grea, 
to  whom  he  was  known  and  who  alao  oould  haw  asotitasned  the  truth  of  his  awcrtiwi ; 
but  instead  of  this  course  being  adofiled  he  was  taken  into  oastod|r  and  detained  nearly  six 
hours,  when  he  was  released  on  his  recognisances  to  i4>pear  the  next  day  with  the  missing 
ticket,  which  he  accordingly  did,  and  was  discharged: 

<<  My  client  has  waited  some  di^  to  see  if  the  Company  woald  Toliaxtarily*  make  ay 
acknowledgment  of  their  error,  and  compensation  for  the  iignry  inflicted ;  hot  as  he  hia 
not  receiyed  any  communication  from  them  he  has  instructed  me  to  draw  your  attention  to 
the  matter,  and  to  request  an  answer  as  to  the  ibatention  of  the  Ckimpany  on  the  subject 

<«Iam,8irv 

<*  Tonr  obedi«Bt  Serraot, 

«  To  the  Secretary  of  The  Great  *<  Jab.  M.  WKiOBnuv.'' 

Northern  Bailway  Company,  King's  Croia." 


*<  The  Great  Northern  «ww.j, 
Secretary's  Office^  King*a  Graety JiSBAoik 
"  Sir,  «  31st  Nardi,  IMOu 

« I  haTe  your  letter  of  the  aeth-inslMil.  JkxPf  iDeoBvenieaee  Mtv  Qoff  B»y  hare 
wifered on  the  occasioa.in qnertjon^ieiidted.entigrfy  ftoa  his  own  aol»  and^thaOMspay 
oannot  tbenlbie  eatenaintha  claim . yum  unfiur  on  hie  behalf.       "  I  cb»  Sir, 

*'Yow  ftHthfal  Serraat, 
>  X  JL  WnosBiiai^  SiK|^>  **  HmmrOAKurr, 


(« 
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Covt  of  Exchfiqofir  Cbamber,  in  Giles,  v.  Taff  Vale  Bailway  Com- 
pany,  2  £.  &  B.  82SI  (S.  G.  L.  B.  voL  75),  stated  principles  which  are 
also  bindiog  upoa  us ;  and  which^  it  was  said  for  the  plaintiff,  and  wa 
think  oom^y,  are  applicable  to  the  present  case.  The  question 
there  was^  whether  there  was  eiddencQ  sufficient  to  prove  a  conversion 
9i  certain  quicks  belonging  to  the  plaintiff  by  the  Taff  Yale  Bailway 
Company^  tne  defendants  in  that  action.  The  evidence  stated  in  the 
bill  of  exceptions  showed  that  the  quicks  had  been  brought  in  two 
parcels  to  two  difbrent  stations  belonging  to  the  defendants,  and  that, 
when  demanded  from  the  clerks  there,  reference  was  made  to  one 
Fisher,  who  was  called  "  The  Generid  Superintendent  of  the  Line,'* 
and  he  refused  to  deliver  them  up.  Nothing  was  stated  in  the  bill 
of  exceptions  to  show  what  the  authority  of  a  '*  general  superintend- 
«it''  was.  There  being  no  doubt  that  Fisher  was  guilty  of  a  conver* 
aion,  the  questioa  was,  whether  there  was  sufficient  evidence  of  his 
authority  horn  the  Company  to  make  them  liable.  Jervis,  C»  J.,  Pol- 
lock, C.  B.,  Alderson,  B,,  Maule,  J.,  Piatt,  B.,  Williams,  J.,  and  Tal- 
fourd,  J.,  iJl  agreed  that  there  was  sufficient  evidence.  Jervis,  C.  J., 
put  it  on  a  broad  and  intelligiUe  principle.  He  said  (a)  "I  am  of 
'opinion  that  it  is  the  duty  of  the  Comj^ny,  carrying  on  a  rma^Q 
business,  to  leave  upon  the  spot  some  one  with  authority  to  deal  ^ 
on  behidf  of  the  Company  with  all  cases  arising  in  the  course  of  their 
traffic  as  the  exigency  of  the  case  may  demand ;  and  I  think  that  it 
was  a  question  for  the  jury,  whether  Fisher  in  this  case  was  a  person 
having  such  authority.**  Maule,  J.,  puts  it  on  the  same  ground  :  {b) 
**  There  ought  to  be  some  one  with  authority  from  the  Company  to 
deliver  up  or  refuse  to  deliver  up  goods.  To  whom  was  the  plaintiff 
to  apply,  except  to  the  station  masters  and  superintendent  7  And 
wbo  else  was  to  have  that  authority  7"  Piatt,  B.,  uses  language  still 
QBore  closely  in  point  on  the  present  case  :(c)  "It  is  objected  that  we 
do  not  know  what  a  general  superintendent  is.  But  might  not  the 
jury  know  7  Might  not  they  rightly  infer  that  he  was  a  person  hav- 
ing authority  generally  to  superintend  the  affairs  of  the  Company  on 
the  spot,  and,  in  the  course  of  such  superintending,  to  deliver  or 
refuse  to  deliver  goods  left  with  him  as  carriers  7  And  then  we  have 
the.  conduct  of  the  parties ;  the  plaintiff,  when  he  wants  his  goods, 
goes  to  the  persons  acting  for  the  Company ;  and  the^  all  refer  him 
to  Fisher  as  the  superior  authority.  I  think  that  is  sufficient  evidence 
to  go  to  the  jury."  Parke,  B.,  and  Martin,  B.,  who,  though  not  dis- 
aenting,  expressed  some  doubt,  did  not  at  all  dissent  from  the  doctrine 
of  the  rest  of  the  Court  that  there  was  ample  evidence  that  Fisher 
bad  authority  to  bind  the  Company  in  all  matters  requiring  a  prompt 
decision,  if  those  matters  arose  in  the  course  of  the  ordinary  business 
of  the  Company.  They  doubted  whether  the  facts  stated  on  the  bill 
of  exceptions  showed  that  *^e  quicks  had  so  come  on  the  r«gg]^ 
Company's  station  as  to  make  it  an  exigency,  in  the  course  of 
the  ordinary  business  of  the  Company,  to  deliver  them  up  or  refkise 
Ibem. 

The  question  in  that  case  arose  as  to  the  evidence  of  authority  to 
deal  with  goods,  and,  the  language  of  the  different  Judges  being  with 

(a)  SB*  4B4  Sit  (B.  G:  L.  B»  ^.  7S). 

W  aB.  a.9u.8aa(«».&  UA  v«tf.  7&),  (p)  s  s.^  b.  ss4. 
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reference  to  that  subject,  they  speak  only  of  the  exigencies  of  traffic, 
or  of  the  business  of  a  carrier  of  goods :  but  the  same  principle  is, 
we  think,  applicable  to  all  exigencies  that  may  be  naturally  expected 
to  arise  in  the  ordinary  course  of  any  of  the  business  of  the  Company. 
If  these  are  of  such  a  nature  that  a  decision  must  be  come  to  on 
behalf  of  the  Company  promptly,  the  Company  may  reasonably  be 
expected  to  authorize  some  one  on  the  spot  to  decide  for  them  in  such 
cases.  Now,  in  the  present  case,  the  railway  Company  carry  on  a 
business  a  great  part  of  which  consists  in  carrying  passengers  for 
money.  By  stat.  8  Vict.  c.  20,  sects.  103,  104,  a  penalty  is  imposed 
on  any  person  travelling  on  a  railway  without  having  paid  his  fare, 
with  intent  to  avoid  payment  thereof;  and  power  is  given  to  all  offi- 
cers and  servants  on  behalf  of  the  Company  to  apprehend  such  person 
until  he  can  conveniently  be  taken  before  a  justice.  In  the  ordinary 
course  of  affairs,  the  Company  must  decide  whether  they  will  submit 
to  what  they  believe  to  be  an  imposition,  or  use  this  summary  power 
for  their  protection ;  and  as,  from  the  nature  of  the  case,  the  decision 
whether  a  particular  passenger  shall  be  arrested  or  not  must  be  made 
without  delay,  and  as  the  case  may  be  not  of  infrequent  occurrence, 
we  think  it  a  reasonable  inference  that,  in  the  conduct  of  their  busi 
ness,  the  Company  have  on  the  spot  officers  with  authority  to  deter- 
•6821   ™^^®»  without  the  *delay  attending  on  convening  the  directors, 

*'  whether  the  servants  o^  the  Company  shall,  or  shaU  not,  on 
the  Company's  behalf,  apprehend  a  person  accused  of  this  offence. 
We  think:  that  the  Company  would  have  a  right  to  blame  those  offi- 
cers if  they  did  not,  on  their  behalf,  apprehend  the  person,  if  it  seemed 
a  fit  case ;  and,  if  so,  the  Company  must  be  answerable  if,  in  the  exer- 
cise of  their  discretion,  these  officers,  on  their  behalf,  apprehend  an 
innocent  person.  Then,  was  there  evidence  that  the  parties  con- 
cerned in  apprehending  the  plaintiff,  or  some  one  of  them,  was  an 
officer  having  such  authority  from  the  Company  ?  It  is  difficult  to 
see  why  the  Company  pav  the  police,  if  the  inspector  of  their  police 
is  not  to  act  for  them  to  this  extent :  but  there  is  more  in  this  case. 
We  find  that  the  ticket  collectors,  and  the  ticket  clerk,  and  the 
police,  and  all  the  persons  acting  for  the  Company,  go  to  the  office 
of  the  superintendent  of  the  line,  and  refer  to  him  as  the  superior 
authority.  We  agree  with  Piatt,  B.,  in  Giles  v.  Taff  Vale  Kailway 
Company,  2  E.  &  B.  822,  884  (E.  C.  L.  B.  vol.  76),  that  such  conduct 
is  sufficient  evidence  to  go  to  the  jury  that  the  superintendent  of  the 
line  was  ithe  person  in  authority.  The  evidence  does  not  show  that 
the  concurrence  of  the  secretary  was  actually  obtained ;  but,  if  it  were, 
he  is  but  an  officer  of  the  same  sort  of  authority  as  the  superintendent 
of  the  line.  It  remains  then  to  see  if  the  two  cases  relied  on  by  the 
defendants  are  so  decidedly  in  point  as  to  prevent  our  acting  upon 
this  evidence.  In  Eastern  Counties  Bailway  Company  t^.  Broom,  6 
Exch.  814,  the  question  arose  on  a  bill  of  exceptions.  All  that  is 
stated  on  the  bill  of  exceptions  is,  that  the  plaintiff  was  taken  oat  of 
*6881  ^  I'&^I^AJ  carriage  and  *impri8oned  by  the  defendant  Bichard- 

•I  son,  ''  then  an  inspector  in  the  service  of  the  Company,  pro- 
fessing to  act  in  so  doing  as  the  servant  of  the  Company,  and  under 
the  assertion  by  the  defendant  Bichardson  of  the  cause  of  justification 
set  forth  in  the  defendants'  several  pleas  of  justification,  but  which 
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several  pleas,  except  the  several  by-laws  therein  mentioned,  were  dis* 
proved  by  the  eviaence."  The  pleas  set  forth  as  a  justification  that 
the  plaintiff  had  infringed  various  by-laws ;  that  Bichardson  inter- 
fered to  enforce  them ;  that  in  revenge  the  plaintiff  assaulted  Bichard- 
son, and  for  that  assault  was  given  into  custody.  It  is  not  at  all  clear 
on  this  statement  what  the  evidence  really  was,  nor  whether  it  brought 
the  case  within  the  principle  afterwards  laid  down  in  Giles  v.  Taff 
Yale  Railway  Company.  It  is  observable  that  both  the  argument 
and  the  judgment  are  almost  exclusively  directed  to  the  question 
whether  there  was  a  justification  or  not  But,  if  the  decision  in 
Eastern  Counties  Bailway  Company  v.  Broom  is  on  a  principle  incon- 
sistent with  that  subsequently  laid  down  by  the  Court  of  Exchequer 
Chamber  in  Giles  v.  Taff  Vale  Bailway  Company,  we  consider  our- 
selves free  to  choose  which  of  the  two  authorities  we  shall  follow,  and 
we  prefer  the  latest  in  date,  which  we  think  also  the  soundest  in 
principle.  In  Boe  t^.  Birkenhead,  Lancashire  and  Cheshire  Junction 
Railway  Company,  7  Exch.  86,  the  facts  stated  in  the  report  were 
these.  The  plaintiff  had  taken  his  ticket  at  a  station  of  the  defend* 
ants  for  Bangor  and  back.  The  dispute  as  to  his  fare  arose  on  the, 
other  side  of  Chester,  and  off  the  defendants'  line  altogether.  The 
plaintiff  was  taken  at  the  Chester  station  to  a  'superintendent,  r^^o^ 
But  three  Companies  occupy  the  station  at  Chester,  and  there  '- 
was  no  evidence  to  show  to  which  Company  the  superintendent 
belonged.  It  seems  probable  that  he  would  be  the  superintendent 
of  the  line  on  which  the  dispute  arose,  which  was  not  the  defendants* 
line.  That  superintendent  gave  the  plaintiff  in  custody  to  a  man 
called  Phillips,  and  one  of  the  witnesses  stated  that  be  believed 
Phillips  to  be  one  of  the  servants  of  the  defendants'  Company.  On 
this  state  of  facts  the  Court  of  Exchequer  thought  there  was  no  evi- 
dence that  any  person  concerned  in  the  arrest  was  a  servant  of  the 
defendants,  except  Phillips ;  and  that  there  was  no  evidence  that  he 
had  any  authority  on  their  behalf  to  give  passengers  into  custody. 
And  we  agree  with  them ;  but  the  facts  are  evidently  very  different 
from  those  in  the  present  case.  We  think,  therefore,  that  there  is  no 
ground  on  which  to  enter  a  nonsuit. 

The  rule  was  also  moved  on  the  ground  that  the  damages,  60h, 
were  excessive.  They  were  liberal,  certainly,  and  we  should  have 
been  better  pleased  if  they  had  been  smaller ;  but  we  do  not  think 
the  excess  so  great  as  to  induce  us,  in  our  discretion,  to  order  a  new 
trial  on  that  ground.    The  rule  must  therefore  be  discharged. 

Bule  discharged. 


I.  *  B.y  VOL.  m.— 26 


Mft  STBTBNS  «.  AtSTflN.    &.  V.  1861. 


MM— »ili   fif 


♦686]  STEVENS  V.  AU8TBN.(a)    .?»•  7. 

S.,  being  seised  in  fee  of  a  ttessuage,  and  haring  other  real  and  penonal  esttfe,  dU, 
hating  derised  all  his  real  and  tiie  residne  of  his  personal  estate  to  W.  8.  and  H.  8.,  **ikat 
heirs,  ezecotora  and  administrators,"  upon  trust  that  W.  8.  and  H.  8.,  or  the  snrriror  «f 
them,  or  the  heirs,  executors,  or  administrators  of  such  snrTiror,  should  sell.  Hie  teiti* 
tor  fhrther  declared  that  W.  8.  and  H.  8.,  or  the  snrriror  of  them,  or  the  ezecoton  or 
administrators  of  sneh  surritor,  should  hold  the  fyrooeeds  of  the  sale  m  trust  to  paj  dtlm 
and  inrest  all  the  residue  of  the  trust  moneys  in  goTnmment  or  reid  semi  hist,  mmI  pif 
the  diridends  equally  between  the  testator's  wife  and  daughter  during  their  fives,  sal 
wholly  to  the  snnriTor  after  the  decease  of  one  of  them ;  and,  after  the  decease  of  that  nr- 
▼iror,  to  diride  the  whole  equally  amongst  all  the  then  liring  children  of  the  testator,  or, 
failing  tfaem,  aooording  to  the  8tatute  of  Distributions.  The  testator  also  afipointed  W. 
8.  and  H.  S.  his  executors.  They  acted  in  the  trust,  add  H.  8.,  the  surtrror,  derised  all  his 
real  and  personal  trust  estates  to  A.  and  B.  (whom  he  also  appointed  his  execotDrs),  to 
hold  to  them,  their  heirs,  executors,  administrators  and  assigns,  upon  the  same  trasts  m 
Um  testator  H.  8.  held  them.  After  the  death  of  H.  8.,  A.  and  B.  sold  the  HMssasge  itt 
question  to  C.,  who  subsequently  contracted  with  plamtiff  to  sell  it  to  him  in  fcto. 

In  an  action  by  plaintiff  to  recorer  the  deposit  money  paid  under  this  contract,  eo  As 
ground  that  C.  had  failed  to  make  out  a  good  title,  held  (dubitante  Blackbom,  J.)i  ^^ 
plaintiff  iTas  entitled  to  reoorer ;  inasmuch  as,  by  reason  of  the  omission  of  *'  assigot"  is 
the  description  of  the  donees  of  the  power  of  sale  in  the  devise  by  8.  creating  the  trust,  tiw 
title  of  the  devisees  of  H.  8.  to  convey  to  C.  was  too  donbtfol  for  a  Court  of  equity  to  ooo- 
pel  specific  performance  of  the  contract. 

QiMBrgf  per  Blackburn,  J.,  whether  this  Court,  as  a  Court  of  law,  Iras  not  boaad  is 
decide  absolutely  whether  the  rendor's  title  was  gobd  or  bad. 

8.  in  1810  bought  the  messuage  in  fee  for  46a/<  The  price  paid  to  A.  and  B.  by  C, 
upon  the  sale  of  it  to  him  in  1855,  was  only  73/.  4j.,  and  the  contract  price  betweea  C. 
and  plaintiff,  in  1859,  was  SSOT. 

Meld,  per  totam  Curiam,  that  the  inadequacy  of  the  prire  at  wMdi  A.  and  B.  sold  eon- 
stitttted  a  breach  of  trust :  and  that,  as  plaintiff,  having  notice,  was  alfootcd  thereby,  plsiB- 
tiff  was  entitled  on  that  ground  to  refuse  to  complete  the  contracts 

Declaration  for  money  bad  and  received* 

Plea.    Never  indebted.    Issue  thereon. 

At  the  trial  before  Blaokbnm,  J.,  at  the  Sassex  Sammer  Amms, 
1860,  it  appeared  that  the  actioti  was  broti^fafc  to  fecover  the  som  of 
502.,  being  the  deposit  made  by  the  plaintiff  wttb  the  defendant^  an 
auctioneer  and  estate  agent,  upon  a  contract  bj  the  plaintiff  with  ooe 
Samuel  Swift^  the  defendant's  employer^  to  purchase  inkb  of  Swift  i 
*6801  ^'^^^^  freehold  messuage  atid  premised  *aittfate  in  the  jmA 
^  of  Wadhurst,  in  the  county  of  Snsseit.  The  eontract,  which 
consisted  of  a  written  offer  by  the  plaintiff,  accepted  by  Swift,  of 
8502b ''  for  the  property,  seven  acres  more  or  less,  at  or  near  Sparrow 
Green,  Wadhurst,''  was  entered  into,  and  the  deposit  was  thereapoo 
made  by  the  plaintiff,  in  August,  1869.  Before  action,  the  plaintiff 
had  repudiated  the  contract^  on  the  ground  of  a  cMbct  in  Swift'd 
title. 

The  title  in  question,  so  far  as  is  material,  was  as  follows.  In  1810, 
another  Samuel  Swift  purchased  the  premises  in  fee  for  462/.  By  his 
will,  dated  19th  June,  1828,  after  bequeathing  some  small  I^cies, 
he  devised  the  said  premises  and  all  other  his  real  estate,  and  the 
residue  of  his  personal  estate,  to  his  two  sons,  William  Swift  sod 
H^nry  Swift,  to  hold  the  same  unto  the  said  W.  Swift  and  H.  Swift> 
"their  heirs,  executors  and  administrators,"  upon  trtiat  that  they,  Ae 
said  W.  Swift  and  H.  Swift,  or  the  survivor  of  them,  or  the  heiis, 
executors  or  administrators  of  such  survivor,  should,  at  such  time  or 
times  as  might  be  considered  prudent  after  the  testator's  decease,  sell 

(a)  This  eaae  has  heen  unaToidably  inserted  out  of  its  turn. 
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and  dispose  of  hift  daid  real  estate,  and  also  such  part  of  the  residue 
of  his  said  personal  estate  as  should  be  6f  a  saleable  nature^  either  by 
public  auction  or  private  contract^  to  such  person  or  persons  and  for 
such  price  or  prices  as  the  teid  W.  Swift  and  H.  Swift,  or  the  survivot 
of  them,  his  heirs,  executors  or  administrators,  should  in  their  or  bii 
discretion  think  proper.  And  should,  dpon  payment  of  the  pur^ 
chase  money  oi  purchase  moneys  for  which  the  said  hereditaments 
and  real  estate^  or  any  psH  thereof,  should  be  so  sold,  conrev,  sur< 
render  and  assure  the  same  to  the  purchaser  or  purchasers  therecrff 
his,  her  or  their  heirs  or  assigns,  or  as  he,  she  or  they  should 
*direct ;  and  should  give  one  or  more  receipt  or  receipts  for  the  f^ao^f 
said  purchase  money  or  purchase  moneys;  which  receipt  or  L  ^^' 
receipts  should  effectually  discharge  the  purchaser  or  purchasers 
from  payment  of  such  and  so  much  money  as  in  such  receipt 
or-  receipts  should  be  expressed  or  acknowledged  to  have  been 
received.  And  the  testator  ordered,  directed  and  declared  thdt  the 
said  W.  Swift  and  H.  Swift»  or  the  survivor  of  them  or  the  executors 
or  administrators  of  such  survivor,  should  stand  possessed  of  the 
money  to  arise  by  the  sale  and  conversion  of  his  said  real  and  per- 
sonal estate,  upon  trust  to  pay  the  testator's  debts  and  to  invest  all 
the  residue  of  the  trust  moneys  in  government  or  real  securities,  AdA 
to  pay  the  dividends,  equally,  to  the  testator's  wife  and  daughter  dur- 
ing their  joint  lives ;  and  after  the  decease  of  either  of  them  to  pay 
the  whole  of  such  dividends  to  the  survivor ;  and  after  the  decease  of 
such  survivor  to  call  in  and  divide  the  principal  moneys  equally 
amongst  all  and  every  the  testator's  child  or  children  then  living ; 
and,  if  all  such  children  were  then  dead,  to  divide  the  siiid  principal 
moneys  amongst  the  testator's  next  of  kin  according  to  the  Statute  of 
Distributions.  The  testator  appointed  his  said  trustees  his  execatoriL 
He  died  in  1824,  leaving  both  real  and  personal  estate.  His  will  Was 
duly  proved  by  the  said  aecutors,  of  whom  Henry  Swift  beeame 
acting  trustee,  always  receiving  the  rents  of  the  real  property  htd 
dealing  with  the  trust  fands.  Henry  Swift  survived  his  co-executor, 
William  Swift,  and,  by  his  last  will^  dated  16th  Februarv^  1858,  he 
devised  to  James  Harmer  and  John  Swift  all  and  singular  the  real 
and  personal  estate  whatsoever  whereof  he  should  be  seised  or  pos- 
sessed at  the  time  of  his  death  as  a  trustee  for  any  person  or  *per-  r^goo 
sons  whatsoever ;  to  hold  the  same  unto  the  said  J.  Harmer  ■- 
and  J.  Swift,  their  heirs,  executors,  administrators  and  assigns,  accord- 
ing to  the  nature  of  the  several  estates  respectively,  upon  the  same 
trusts  as  the  testator  held  the  same  respectively.  He  also  appointed 
them  his  executors.  He  died  in  1864,  and  his  executors,  J.  Harmer 
and  J.  Swift,  in  March,  1856,  conveyed  the  messuage  and  premises  in 
question  to  Samuel  Swift,  the  plaintiff's  vendor,  in  fee.  The  par- 
diase  money  paid  by  Swift  was  only  78Z.  4$. ;  but  he  in  the  same 
month  of  March,  1855,  raised  a  sum  of  SOL  on  a  mortgage  of  the 
premises,  and  a  further  sum  of  601.  in  February,  1867. 

The  following  are  extracts  £rom  the  eorrespondenoe  Which  took 
place  between  Mr.  Patten,  the  plaintiff's  solicitor,  «id  Messrs.  Oripps 
and  Clarkson,  the  vendor's  solicitor^  with  rafarraoe  to  the  ezoeptioiis 
taken  by  the  former  to  the  titl^ 
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«4th  April,  1860. 
"  Dear  Sirs,  *'  Swift  and  Stevens. 

"From  the  perusal  of  the  abstract  and  inspection  of  the  deeds 
comprised  in  it,  it  is  impossible  not  to  form  an  opinion  that  Mr. 
Samuel  Swift,  the  vendor,  gave  a  very  inadequate  price  for  the 
property  he  has  contracted  to  sell  Mr.  Stevens.  The  sale  to  him  is 
80  recent,  and  the  property  is  shown  to  have  been,  both  before  and 
after  the  sale,  of  so  much  greater  value  than  the  price  given  for  it, 
that  the  purchaser  is  necessarily  put  upon  inquiry.  I  beg  therdbre 
to  know  whether  you  can  give  any  explanation  of  the  circumstances 
under  which  the  sale  to  Mr.  Smith  was  made.  Irrespective  of  this 
objection,  it  does  not  appear  that  the  devisees  of  Henry  Swift  were 
duly  appointed  trustees  of  the  will  of  Samuel  Swift ;  and  even  if  thej 
^oQM  were,  his  devisees  and  executors  had  no  'authority  to  execute 
-'  the  trust  for  sale,  not  having  the  legal  estate. 

"  Messrs.  Cripps  and  Clarkson."  "  Jamks  Pattbn." 

'*  7th  April,  1860. 
''  Dear  Sir,  •*  Swift  to  Stevens. 

"  Your  first  objection  appears  to  us  unnecessary  to  answer.  The 
trustees,  Messrs.  Harmer  ana  Swift,  no  doubt  obtained  the  best  price 
they  could  for  the  property.  Our  client  had  been  in  possession  for 
many  years.  Messrs.  Harmer  k  Swift  will  no  doubt  be  happy  to 
answer  any  inquiries  you  may  address  to  them.  As  to  the  other  ob- 
jection, we  can  only  rely  ^on  Mr.  Francis  Turner's  opinion,  which 
is  set  out  in  the  abstract.    This  opinion  appears  clear  and  positive. 

"James  Patten,  Esq.  *' Cmpps  and  Clabkson." 

"9th  April,  1860. 
"  Dear  Sirs,  "  Swift  to  Stevens. 

"  Notwithstanding  vour  letter,  received  this  morning,  treats  my  first 
objection  so  lightly,  there  can  be  no  doubt  that  it  is  a  valid  one  unless 
Messrs.  Harmer  and  Swift  can  satisfactorily  explain  why,  so  recently 
as  five  years  since,  they  sold  the  property  in  question  for  so  small  a 
sum  as  782.  4«.,  when  it  was  manifestly  worth  much  more.  Witboat 
such  satisfactory  explanation,  their  having  done  so  must  be  looked 
upon  as  such  a  palpable  breach  of  duty  as  affects  your  client's  title. 
My  client  has  nothing  to  do  with  Messrs.  Harmer  and  Swift^  and  will 
look  to  your  client  alone  for  the  required  explanation.  As  to  the 
other  objection,  although  I  have  a  great  respect  for  Mr.  Turner's 
opinion,  yet,  as  I  consider  the  case  submitted  to  him  omitted  to  call 
*8901  ^attention  to  what  ought  to  have  been  stated  in  it,  I  canDot 
•'  consider  his  opinion  satisfactory,  much  less  conclusive. 

''  Messrs.  Cripps  k  Clarkson."  ''  James  Pattek." 

There  was  some  further  correspondence ;  in  which  Messrs.  Cripps 
and  Clarkson  stated,  as  explaining  the  inadequacy  of  the  price  paid 
by  Samuel  Swift  for  the  property,  that  he  was  really  the  person  bene- 
ficially entitled  to  it.  They,  however,  offered  no  proof  that  such  was 
the  fact.  Ultimately  the  plaintiff,  through  his  solicitor,  refused  to  com- 
plete the  purchase,  and,  after  demanding  back  bis  deposit,  brought 
this  action.  The  plaintiff  obtained  a  verdict^  leave  being  reserved  to 
the  defendant  to  move  to  enter  it  for  Jiim. 

Ha%okin$,  in  last  Michaelmas  Term,  obtained  a  rule  calling  on  the 
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Slaintiff  to  show  cause  wliy  the  verdict  should  not  be  entered  for  the 
efendant,  on  the  ground  that  there  were  no  such  defects  in  the  vendor's 
title  as  entitled  the  plaintiff  to  rescind  the  contract  and  recover  back 
the  deposit. 

Tompson  ChiUy  now  showed  cause. — The  plaintiff  was  entitled  to 
rescind  the  contract,  the  vendor's  title  being  defective  in  two  respects. 
First;  the  original  devise  having  been  to  two  named  trustees,  their 
heirs,  executors  and  administrators,  upon  trust  that  they,  or  the  sur- 
vivor of  them,  or  the  heirs,  executors,  or  administrators  of  such  sur* 
vivor,  should  sell  the  property,  the  survivor  of  these  trustees  was 
unable,  by  reason  of  the  omission  of  the  word  "assigns"  in  the  words 
creating  the  trust,  to  give  his  devisees  the  power  of  sale  which  he 
might  have  exercised  himself.  Henry  Swift's  devisees  and  executors, 
^therefore,  could  not  make  a  good  title  to  Samuel  Swift,  their  r«/iot 
vendee  and  the  plaintiff's  vendor.  In  Cooke  v.  Crawford,  ^ 
13  Sim.  91,  where  an  original  devise  to  trustees  was  in  similar  terms, 
omitting  the  word  "  assigns,"  Shadwell,  Y.  C,  following  his  previous 
decision  in  Bradford  v.  Belfield,  2  Sim.  264,  held  that  the  persons  to 
whom  the  surviving  trustees  devised  could  not  execute  the  trust  for 
sale.  In  the  course  of  his  judgment  he  says,(a) ''  My  opinion  is  that 
it  is  not  beneficial  to  the  testator's  estate  that  he"  (the  surviving  trus- 
tee) "  should  be  allowed  to  dispose  of  it  to  whomsoever  he  may  think, 
proper;  nor  is  it  lawful  for  nim  to  make  any  disposition  of  it.  He 
ought  to  permit  it  to  descend ;  for,  Jh  so  doing,  he  acts  in  accordance 
with  the  aevise  made  to  him,"  In  Ashton  t;.  Wood,  8  Sm.  k  G.  486, 
the  first  devise  was  to  trustees  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor;  yet  Stuart,  Y.  C,  held  that  there 
was  sufficient  doubt  upon  the  point  whether  the  trust  to  sell  passed  by, 
the  devise  of  the  survivor,  to  prevent  the  Court  from  forcing  the  title 
on  a  purchaser.  In  Sugden  on  Powers,  ch.  4,  s.  1,  p.  188  (ed.  8),  it  is 
laid  down  that  "A  mere  power  cannot  be  transferred  by  the  donee  by 
act  inter  vivos  or  by  will.  Where  trustees  take  the  legal  estate  sim- 
ply upon  trust,  e,  g,  to  sell,  the  case  admits  of  a  different  view ; 
although  the  testator  speaks  of  his  trustees,  yet,  as  the  legal  estate 
survives,  and  the  trusts  bind  it,  the  survivor  can  execute  the  trust. 
But  where  the  trust  is  limited  to  the  trustee  and  his  heirs,  he,  of  course, 
cannot  constitute  another  a  trustee  by  conveyance."  "Where  the 
trust  is  reposed  in  assigns,  it  has  been  held  and  appears  now  to  be 
settled  that  the  devisees  *of  the  surviving  trustee  are  capable  ^^Qfyn 
of  executing  the  trusts.  Where  the  trust  was  not  extended  to  ^ 
assigns,  the  title  under  a  devisee  of  the  trustee  has  in  several  in- 
stances been  decided  not  to  be  a  marketable  one."  [Hill,  J. — Wilson 
V.  Bennett,  5  De  G.  &  Sm.  476,  is  much  in  point.  There,  copyhold  here- 
ditaments  were  devised  to  three  trustees,  and  their  heirs,  executors  and 
administrators  in  trust  for  two  tenants  for  life  successively,  with  a  power 
to  the  trustees,  and  the  survivors  and  survivor  of  them,  his  heirs,  ex- 
ecutors or  administrators,  to  sell  the  same.  The  survivor  of  the  three 
trustees  devised  all  estates  vested  in  him  as  trustee  to  two  trustees^ 
whom  he  also  appointed  his  executors,  of  whom  one  was  his  customary 
heir ;  the  two  contracted  to  sell,  and  the  purchaser  declined  to  com- 
plete.    Parker,  Y.  C,  held  that  the  title  was  too  doubtful  for  the 

(a)  13  Sim.  97,  98. 


6W  STBYBNfl  v.  AUSTHN.    a  V.  1861. 

Coart  to  ecMnpel  the  purohaaer  lo  take  it.  Blaosbubit,  J. — A  Oonrl 
•f  equity  will  not  compel  a  pnrobaaer  to  take  a  doubtfal  title ;  bvl 
must  not  we,  in  a  court  of  law,  determine  whether  the  title  is  legally 

food  or  bad?  Hill,  J.— In  Boyman  v.  Gutoh,  7  Bing.  879  (K  G.  L 
L  yol.  20^  which  was  an  action  to  recover  the  deposit  on  a  purchase, 
Tindal,  0.  J.,  in  delivering  the  judgment  of  the  Oourt  of  Common 
Pleas,  held  that  the  only  question  for  the  Ck>nrt  to  consider  wa% 
whether  the  defendant  haa  or  had  not  a  legal  title  to  convey  to  a  pur- 
ehaser.  But  in  Jeakes  v.  White,  6  Exch.  87S,  which  was  followed  in 
Simmons  v.  Heseltine,  6  C.  B.  N.  S.  664  (£.  C.  L.  B.  vol.  94),  it  wu 
said  by  the  majority  of  the  Conrt  of  Excheauer  that,  where  a  ques- 
tion arises  at  law  as  to  the  meaning  of  a  good  title,  such  a  title  musl 
be  understood  as  a  Oourt  of  equity  would  adopt  as  a  sufficient  ground  for 
f  8981  ^^P^'^^S  specific  performance  by  a  ^purchaser.]  Secondly, 
^  the  inadequacy  of  the  purchase  money  given  by  the  plaintiff's 
irendor  was  primi  &cie  a  breach  of  trust;  by  wbicik  the  plaintiff, 
having  notice  of  it,  would  be  affiocted. 

Bonyman  and  J*  0.  Mathew,  in  support  of  the  ruIe.rT*Fir8t :  in  tbe 
eases  cited  on  the  other  side  it  was  not  decided  that  such  a  title  ts 
that  in  the  present  case  was  absolutely  bad  by  reason  of  the  devisee, 
and  not  the  heir,  of  the  surviving  trustee  having  conveyed ;  but  only 
that  a  Oourt  of  equity  would  not,  in  such  a  state  of  title,  deoree  spe- 
cific performance.  Cooke  v.  Orawford,  18  Sim.  91,  has  been  maeh 
questioned;  and  the  doctrine  there  laid  down  ought  not  to  be  ex- 
trended.  In  Bradford  v.  Belfield,  2  Sim.  264,  the  original  trust  was 
not  created  by  a  devise,  but  by  indentures  of  lease  and  release,  inter 
vivos.  In  Ashton  v.  Wood,  8  Sn^.  k  Q.  486,  in  which  Stuart^  Y.  G, 
eensures  Oooke  v.  Orawford,  the  title  was  in  other  respects  too  doubt- 
ful to  be  forced  upon  the  purchaser.  The  same  may  be  said  of  Wil- 
son V.  Bennett,  6  De  6.  ^  Sm.  476.  [Wiohtvan,  J.— In  that  csm 
Parker,  V.  0.,  says,  (a)  **  There  is  no  doubt  that  a  trustee  can  deviae  a 
trust  estate ;  but  the  question  in  every  case  is,  whether  the  deyise  is 
in  accordance  with  the  title  under  which  the  trustee  holds."]  Upon 
|he  creation  of  a  trust  in  A.  B.  and  0.  D.,  and  the  heirs  of  the  sur- 
vivor, there  can  be  no  personal  confidence  in  the  heirs  of  the  survivor; 
^r  it  is  uncertain  who  will  be  the  survivor,  and  who  the  heirs  of  the 
survivor.  In  Titley  v.  Wolstenholme,  7  Beav.  426,  434,  Lord  Lasg- 
dale,  M.  B.,  makes  the  following  observations,  which  are  extremely 

*B941  ^  ^^^  P^^^^  ^^  ^^^  ^present  case :  "  When  a  trust  estate  u 
J  limited  to  several  trustees,  and  the  survivors  and  survivor  of 
them,  and  the  heirs  of  the  survivor  of  them,  and  no  power  of  appoint- 
ing new  trustees  is  given,  we  observe  a  personal  confidence  given,  or 
at  least  probably  given,  to  every  one  of  the  several  trustees.  As  anj 
one  may  be  the  survivor,  the  whole  power  will  eventually  come  to 
that  one,  and  he  is  intrusted  with  it,  and  being  so,  he  is  not^  without 
a  special  power,  to  assign  it  to  any  other ;  he  cannot,  of  his  own 
autnority,  during  his  own  li£9,  relieve  himself  from  the  duties  and 
l«sponsibilities  which  he  has  undertaken.  But  we  cannot  assuoM^ 
that  the  author  of  the  trust  placed  any  personal  confidence  in  the 
heir  of  the  survivor ;  it  cannot  be  known,  b^forehaud,  which  one  of 
the  several  trustees  may  be  the  survivor ;  it  cannol  bcj  kpowm  befoie^ 

(a)  a  ]>•  G.  a  Bm.  479. 
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band,  wheiber  he  may  have  an  keir  or  not,  or  wbetfiar  ibe  heir  may 
be  one,  or  may  oonsist  of  many  persoaa,  trustworthy  or  not,'  married 
women,  tn&nts,  or  bankrapta,  within  or  without  the  jurisdiotion. 
The  reaaonfl^  therefore,  whicn  forbid  the  surviving  trustee  from  mak- 
ing an  assignment  inter  vivos,  in  such  a  ease,  do  not  seem  to  apply  to 
nn  aasignment  by  devise  or  bequest,  which,  being  made  to  take  effect 
only  after  the  death  of  the  last  surviving  trustee,  and  consequently 
after  the  eipiration  of  all  personal  oonfldence,  may,  perhaps  not 
imi»operly,  be  considered  as  made  without  any  violation  or  breach 
nf  trust  It  is  to  take  effect  only  at  a  time  when  there  must  be  a  sub- 
etitiition  or  ehange  of  trustees  :*<-«4hem  must  be  a  devolution  or  trans- 
mission of  the  estate,  to  some  one  or  more  persons  not  immediately  or 
direoily  trusted  by  the  author  of  the  trust  :-*^he  estate  subject  to  the 
groats  must  pass  either  to  the  fa»res  natus  or  the  h»ros  factus  of  the 
aurviivinff  trustee;  and  if  the  heir  or  heirs  at  law,  *  whatever  ritggg 
may  be  their  situation,  condition,  or  niunber,  must  be  the  substi«  ^ 
tntoi  trustee  or  trustees,  the  greatest  inconveniences  may  arise,  and 
thnre  are  no  means  of  obviating  tbem  other  than  by  application  to 
thia  Court    With  great  respect  for  those  who  think  otherwise,  and 

anite  aware  that  some  inconveniences,  which  can  only  be  obviated  in 
lis  Court,  may  arise,  from  devising  trust  estates  to  improper  persons, 
for  improper  purposes,  I  cannot,  at  present,  see  ray  way  to  the  con- 
elosion,  that  in  the  case  contemplated,  the  surviving  trustee  commits 
a  breach  of  triist  by  not  permitting  the  trust  estate  to  descend,  or  by 
devising  it  to  proper  persons,  on  the  trusts  to  which  it  was  subject  in 
the  hands  of  the  surviving  trustee.'*  [Hill,  J.^r^ln  that  case  the  word 
''assigns"  was  in  the  devise  creating  the  trust;  and  Lord  Langdale, 
M.  Bfi  goes  no  further  in  overruling  Cooke  v.  Crawford,  18  Sim.  91, 
than  does  Parker,  Y.  C,  in  Wilson  v.  Bennett,  6  De  O.  &  Sm.  476. 
if  an  estste  is  con^^ed  to  A.,  his  heirs  and  assigns,  in  trust  that  he, 
hie  heirs  or  assigns,  shall  sell,  the  words  '^  heirs  and  assigns"  are 
indefinite  words.  But  in  Cooke  v.  Crawford,  Shadwell,  V.  C,  said, 
**  There  is  no  case  in  which  a  person  not  mentioned  by  the  party 
creating  the  trust  has  been  held  entitled  to  execute  it.'*  And  Parker, 
V,  C,  in  Wilson  e.  Bennett,  upholds  Cooke  v.  Crawford  upon  that 
narrow  ground.]  In  Maedonald  v.  Walker,  14  Beav.  56d,  where  the 
word  **  assigns'^  was  not  in  the  power  of  sale,  Bomilly,  M.  B.,  con- 
sidered Cooke  V.  Crawford,  and  Titley  e.  Wolstenbolmci  7  Beav.  426, 
oonflinttng  authorities ;  but,  ss  the  word  assigns  was  not  in  the  power, 
he  acted  on  the  principle  that  the  title  was  too  doubtful  to  induce  the 
*Conrt  to  compel  a  purchaser  to  take  it  In  Hall  v.  May,  8  K.  r^ggg 
k  J.  686,  where  the  word  '^  assigns"  was  in  the  devise  creating  *- 
the  trust.  Wood,  Y.  C,  declined  to  extend  the  doctrine  of  Cooke  v. 
Crawford,  and  recognised  Titley  v.  Wolstenholme.  In  the  present 
eas9  the  davisees  were  also  executors,  and  the  terms  of  the  devise 
ahow  the  testator's  intention  to  have  been  that  the  executors  should 
Bell  the  property  and  apply  the  proceeds  in  execution  of  the  trusts. 
[WiaHVXAir,  J.-.^Tbe  testator  had  personal  as  well  as  real  estate,  and 
the  devise  must  be  construed  reddendo  singula  singulis.]  Secondly ; 
as  to  the  alleged  inadequacy  of  the  consideration  given  by  the  plain- 
tilTs  vendor  for  the  proparty,  it  is  not  shown  that  he  did  not  give  a 
tm  p'iee  for  it 
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WtOHTMAN,  J. — In  this  case  I  am  of  opinion  thai  there  are  siicli 
defects  in  the  title  of  the  vendor  as  to  entitle  the  plaintift'  to  rescind 
the  contract  and  recover  back  his  deposit.  Sanrnel  Swift  by  his  will 
devised  his  real  and  personal  estate  to  his  two  sons/  William  Swift 
and  Henry  Swift,  their  heirs,  executors  and  administrators,  in  trust 
that  they,  or  the  survivor  of  them,  or  the  heirs,  executors,  or  admin- 
istrators of  such  survivor,  should  sell,  and  apply  the  proceeds  of  the 
sale  according  to  the  directions  contained  in  the  will.  William  Swift 
died,  and  Henry  Swift  was  the  survivor :  and  Henry  Swift  by  his 
will  devised  his  trust  estates  to  two  persons,  neither  of  whom  was  hb 
heir,  whom  he  also  appointed  executors  of  bis  will.  The  question  is, 
whether  the  persons  whom  he  named  devisees  of  the  real  estate  aod 
*8971  *^^^^^^  ^^  ^^®  personal  estate  of  which  he  was  seised  or 

-I  possessed  in  trust  at  the  time  of  his  death,  can  make  a  good 
title  to  a  purchaser.  The  word  '^  assigns'^  being  wholly  omitted  ia 
the  will  of  the  first  testator,  the  question  is,  can  the  assignee  of  the 
surviving  trustee  under  that  will  make  a  good  title?  The  case  of 
Cooke  V.  Crawford,  18  Sim.  91,  is  a  direct  authority  that  the  devisee 
of  a  trustee  appointed  under  such  a  will  as  that  of  Samuel  Swift  is  noi 
a  person  who  can  give  a  good  title  to  a  purchaser.  That  decision  has 
been  commented  on  in  many,  and  questioned  in  several,  subseouent 
cases.  In  Wilson  v.  Bepnett,  5  De  G.  &  Sm.  476,  479,  Parker,  Y.  C^ 
states,  as  the  ground  upon  which  it  proceeded,  "  that  a  trust  cannot  be 
delegated  to  persons  not  contemplated  in  its  original  creation.^' 
Though  the  legal  estate  passes  by  the  devise  of  the  trustee,  his  devisee 
has  no  such  power  to  sell  as  entitles  him  to  convey.  Wilson  v.  Ben- 
nett stood  upon  a  diiferent  ground,  namely,  that  "the  testator  did  not 
contemplate  such  an  event  as  that  the  estate  should  vest  in  one  persoo 
and  the  power  go  to  another.''  But,  thoush  the  Vice  Chancellor  said 
that  the  decision  in  Cooke  v,  Crawford  had  been  understood  as  going 
beyond  what  it  really  imported,  he  did  not  affect  to  determine  that  it 
was  not  law.  In  Ashton  p.  Wood,  8  Sm.  k  G.  486,  446,  Stuart,  Y.  C, 
makes  some  strong  comments  on  the  doctrine  of  Cooke  i^.  Crawford. 
He  says  "  It  was  decided  upon  a  very  narrow  ground^-as  narrow  a 
ground  as  could  well  be  taken.  It  was  held  that,  because  the  word 
'assigns'  was  not  used,  the  trustee  for  sale,  on  a  devolution  of  tbe 
legal  estate,  had  put  it  in  such  a  state  as  that  not  only  the  person  who 
*6981   ^^^  ^^®  ^^g^^  estate  could  *not  execute  the  trust,  but  that 

-'  he  could  devise  the  trust  estate  without  the  power  that  was 
annexed  to  it.  Lord  St.  Leonards,  with  his  great  knowledge  of  tbe 
law  in  such  cases,  has  said  that  that  was  an  extremely  strict  oonstrac- 
tiou  ;  and  he  seems  to  regret,  as  I  do,  that  it  ever  should  have  been 
held  that  a  mere  legal  estate  should  pass  by  devise  to  a  man  who  mast 
hold  it  in  trust  for  somebody,  and  yet  that  the  power  annexed  to  the 
legal  estate  was  one  which  he  could  not  exercise."  Stuart,  V.  C.,  goes 
on  to  say  that  **  A  different  view  might  have  been  taken  bv  the  Court 
.if  the  matter  had  been  fully  considered  upon  the  principle  stated  in 
the  case  of  Whitfield  v.  How,  2  Show.  57."  And  after  stating  the 
decision  in  that  case,  he  says  ^'  That  seems  to  show  that  where  there  is 
a  legal  estate  with  a  power  annexed  to  it,  and  the  legal  estate  is 
devised,  the  power  should  pass  with  the  legal  estate  to  which  it  is  an- 
nexed, unless  there  be  something  peculiar  to  evince  an  intention  that 
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the  power  was  not  to  be  transmissible  witb  the  legal  estate.  But  it 
seems  that  a  contrary  doctrine  has  been  established  in  this  Court,  on 
what  Lord  St  Leonards  calls  a  stream  of  anthoritj,  much  too  strong 
for  me  to  resist."  I  feel  myself  in  the  same  position  as  the  Vice 
Chancellor.  Wilson  v.  Bennett,  5  De  G.  &  Sm.  476,  in  which  the 
original  devise  contained  the  same  limitation  as  in  the  will  before  os, 
and  the  devisecfi  in  the  snryiving  trustee  were  also  appointed  his 
executors,  is  also  a  decisive  authority  that  the  executors  would  not  be 
the  proper  persons  to  execute  the  power  of  sale.  The  plaintiff's  vendor, 
therefore,  who  was  the  vendee  of  the  two  devisees  under  the  will  of 
the  survivor  of  the  original  trustees  appointed  by  the  will  *of  r^gog 
Samuel  Swift,  did  not  establish  such  a  title  as  the  plaintiff  was  ^ 
bound  to  accept.  I  also  think  that^  on  the  ground  of  the  total  in- 
adec[uacy  of  the  consideration  paid  for  the  estate  by  the  vendor,  with 
notice  of  which  the  plaintiff  was  affected,  it  would  not  be  safe  for  the 
plaintiff  to  accept  the  title. 

(Cbokfton,  J.,  was  absent.) 

Hill,  J. — I  am  of  the  same  opinion.  I  think  that  the  vendor  has 
not  made  out  such  a  title  as  the  vendee  is  bound  to  accept,  and  that 
the  latter  is  therefore  entitled  to  rescind  the  contract  and  demand  back 
the  purchase  money.  The  vendor  has  failed  in  two  respects.  First : 
he  traces  his  title  through  the  trustees  of  Samuel  Swift's  will.  Sam- 
uel Swift  devised  to  two  persons,  their  heirs,  executors  and  adminis- 
trators, in  trust  that  they,  or  the  survivor,  or  the  heirs,  executors  and 
administrators  of  the  survivor,  should  sell ;  the  word  '*  assigns"  being 
omitted.  The  surviving  trustee  devised  this  trust  estate,  and  his 
devisees  sold  to  the  plaintiff^s  vendor.  According  to  the  authorities 
a  trust  cannot  be  exercised  by  a  person  not  contemplated  in  the 
original  creation  of  the  trust ;  therefore,  the  word  ''  assigns"  not  being 
in  the  original  devise,  the  devisee  of  the  surviving  trustee  has  no 
power  to  convey  the  estate.  Whether  those  authorities  would  be 
upheld  in  a  Court  of  error  I  do  not  presume  to  say :  it  is  sufficient  for 
us  that  the  law  has  been  so  laid  down  in  a  Court  of  co-ordinate  juris- 
diction. A  second  objection  to  the  title  of  the  vendor  is,  that  the 
devisees  under  the  will  of  the  surviving  trustee  sold  to  the  vendor  for 
a  very  inadequate  price ;  and  that  a  purchaser  with  notice  of  that  fact 
takes  the  estate  subject  to  *the  trust  for  the  persons  beneficially  r^yAA 
interested.  The  law  with  regard  to  trustees  is  very  strict.  *- 
Lord  St.  Leonards  says,  in  his  book  on  Vendors  and  Purchasers,  ch. 
1,  sect.  6,  p.  60  (18th  ed.),  *'  Every  trust  deed  for  sale  is  upon  the  im- 
plied condition  that  the  trustees  will  use  all  reasonable  diligence  to 
obtain  the  best  price;  and  that  in  the  execution  of  the  trust  they  will 
pay  equal  and  fair  attention  to  the  interest  of  all  persons  concerned." 
Either  the  trustees  have  not  done  that  in  the  present  case,  or,  if  they 
have,  they  have  allowed  the  contrary  to  appear. 

Blackburn,  J.^I  am  of  opinion  that  the  rule  should  be  dis- 
charged. But  I  wish  to  say  that  I  am  not  prepared  to  agree  with 
my  learned  Brothers  in  all  respects  as  to  the  first  ground.  The  first 
question  appears  to  me  to  be  whether  we  are  not  bound  to  decide 
absolutely  chat  the  vendor's  title  is  either  good  or  bad ;  or  whether  it 
is  enough  to  say  that  the  title  is  so  doubtful  that  a  Court  of  equity. 
would  not  decree  specific  performance.    I  used  to  think  that  a  Court 
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pf  law  was  bound  to  decide  abedntely  tUat  Ae  title  wae  good  or  bed; 
but  in  Jeakes  ii.  White,  6  Exch.  878,  and  Simnions  v.  Hesdtine,  5  0. 
B.  N.  S.  654  (E.  C.  L.  B.  vol.  84),  though  the  contranr  was  not  deoided, 
doubt  was  thrown  upon  that  view.  If,  therefore,  I  had  only  oome  to 
the  conclusion  that  the  title  iu  the  present  ease  was  doubtful,  I  should 
frish  for  time  to  consider  whether  those  two  authorities  are  so  skroBg 
9a  to  bind  us.  So,  again,  if  the  only  objection  to  the  title  wm 
grounded  on  the  decision  of  Shadwell,  v .  0.,  in  Cooke  v.  CrawfcMd,  IS 
pim.  91, 1  should  also  wish  for  time  to  ooastder  whether  we  oi^ht  to 
be  bound  by  that  case;  for  although  all  the  subsequent  deeisioos 
*7011  ^®^^^^^°8  ^  ^that  case  sey  that  it  is  not  overruled,  they  do  not 
^  altogether  confirm  it.  I  do  not  wish  to  be  considered  as  ex- 
pressing an  opinion  that  that  decision  was  wrong:  I  ouly  desire  to 
pause  before  acting  on  it 

The  other  ground  of  otgeotioa  to  the  title  of  the  yendor  is  the  ia- 
adequacy  of  the  consideration  given  by  him  cm  his  purohase  from 
the  devisees  of  the  surviving  trustee,  of  which  the  plaintiff  bad  notice. 
09  that  ground  (he  title  of  the  vemifft  is  as  bad  as  it  well  could  be. 

jllule  discharged. 

IBISH  PEAT  COMPANY  »•  PHIIO^ipg,    Feb.  18, 

[Reported  in  the  Queen's  Bench  and  in  the  Exchequer  Chamber  on 
error  from  that  Court,  1  B.  &  S.  598  (E.  0.  L.  B.  vol  101.)] 


ASHWOBT?  V,  STANWIZ  and  WALKEB.   Jum  IS,  1890; 

FA.  9A. 

The  principle  that «  Mrrent  Bnateining  en  iajviy  hem  tlie  negHgenoe  oT  «  fellow  mt- 
vant  while  engaged  in  the  conunon  emiSpymepI  camisl  laeofer  in  an  action  againft  A^ 
pommon  maiter,  does  no(  exempt  from  liabilitj  to  Mtipn  ^  miiater  who  himaeK  ttM*  9Wt 
in  the  servant's  work,  and  whilst  so  doing  injures  the  servient  throngfa  negligence. 

If  the  master  is  a  member  of  a  partnership  bj  whom  the  serrynt  is  employed,  and  die 
work  in  which  he  sp  takes  part  IM  within  the  scope  of  the  comoion  nndertaking  of  the  fisft- 
pership,  his  9opartners  are  joinUj  liable  witk  Ufp  for  t])^  |igw7  (Iqu  99moA  |»thes«- 
rant  bj  his  negligence. 

PsGLABi.TiQV :  That  dcfendanta  wena  possessed  of  a  certain  eotl 
^7021  ^^^'  wherein  there  was  a  shaft ;  fad  *lbat  pkdntiff  was  biwfiiUj 
^  employed  in  the  said  pit  at  the  bottom  of  the  said  shaft ;  and 
in  which  said  pit  a  certain  corf  was  used  by  defendanta  for  the  purpoM 
of  raising  coal  from  (he  said  pit  to  the  mouth  of  the  said  shaft;  yet 
'^Afendants  so  negligently  guarded  the  month  of  the  said  ahaft»  and  so 
carelessly  used  and  managed  the  said  o^,  and  took  so  little  care  of  a 
certain  plate  or  rail  of  defendants  at  the  mouth  of  the  said  shaft,  that| 
by  reason  of  the  carelessness,  &a.,  of  defendants  the  said  plate  or  nil 
fell  down  the  said  sbaft»  and  struck  plaintiff  on  the  head  with  great 
force  and  violence,  and  fractured  his  skull ;  whereby  plaintiff  bemoe^ 
fras  and  is  permanently  injured,  &a 

{^leas.    1.  Npt  guilty.    2,  Not  possessed.    Issue  thereon. 

At  the  trial  before  Blackburn,  J.,  at  the  Durham  Spring  Asaiias^ 
I860,  it  ai>peared  that  the  twQ  defendauls  were  lessees  of  a  oeal  pi^ 
f^  w^re^  ip  tbatf  reape^ti  in  pi^rtuersbip  logetber.    The  plaintiff 
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ft  pifcmfto  emfimed  ia  the  pit  by  thmi.  Ob  ike  day  wlien  the  aeoi- 
dent  happened  he  waa  ao  amploved,  and  the  defiandaiit  Walker  was 
aoting  as  banksman  at  the  mouth  of  the  shaft.  For  the  purpose  ct 
emptying  the  corves  as  they  c^me  up  fall  of  coal  finom  the  pit,  there 
vas  a  short  tramway  made  of  the  usaal  rails  or  plates.  The  bank^- 
znaa's  duty  was  to  receive  the  full  oorf  as  it  came  up,  to  place  it  (Hi  a 
team  which  travelled  upon  the  tramway,  aad  to  book  on  the  corf 
which  wa^  to  go  down  empty.  There  was  evideqce  that  one  of  the 
tramplatss  was  loose,  and  it  appeared  that  while  the  defendant  Walker 
was  acting  as  banksman,  ana  after  he  had  been  told  of  the  insecure 
state  of  this  tramplate,  it  fell  down  the  pit  and  caused  severe  injury 
to  the  plaintiff,  who  was  standing  at  the  ^bottom  of  the  shaft,  pihtaq 
The  ddendant  Walker  was  clearly  guilty  of  negligence;  but  ^ 
it  was  not  shown  that  Stanwiz,  who  was  absent  at  the  time  of  the 
aocident,  knew  that  the  tramplate  was  loose. 

The  jury  found  a  verdict  for  the  plaintiff  as  against  Walker,  and 
by  the  direction  of  the  learned  Judge  a  verdict  for  the  defendant 
Stanwix ;  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a 
TCjrdict  against  both  defendaats. 

ManUiy  had  obtained  a  rule  eallingf  on  the  defendant  Stanwix  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  plaintiff 
against  both  the  defendants,  on  the  ground  that  there  was  evidence 
to  go  to  the  jurv  upon  which  they  might  reasonably  have  found  a 
verdict  for  the  plaintiff  against  Stanwix,  as  well  as  against  Walker. 

Overend  showed  cause.^a)-^This  is  quite  a  new  case;  that  of  a 
servant  suing  his  masters  in  respect  of  an  injury  caused  by  the  negli* 
geaoe  of  onh  of  the  masters  while  aoting  as  a  servant  in  working  with 
the  plaintiff  In  principle,  however,  the  well-settled  rule  applies  that 
a  master  is  not  responsible  to  a  servant  for  injury  caused  to  him  by 
the  negligence  of  a  fellow  servant  in  the  course  of  the  common 
employment.  For  the  purposes  of  the  case  the  defendant  Walker, 
throagh  whose  neffligence  whilst  acting  in  the  capacity  of  banksman 
jit  the  pit  the  accident  happened,  may  be  regardea  as  a  fellow  servant 
of  the  plaintiff;  and  the  other  defendant,  Stanwix,  as  the  r^ir/u 
^master  of  them  both.  The  plaintiff  must  be  taken  to  have  ^  ' 
run  the  risk,  in  entering  the  service,  of  injury  happening  to  him  from 
the  negligence  of  Walker,  whom  he  must  have  known  to  be  a  person 
with  whom  he  would  have  to  work.  [Cogkbubn,  0.  J. — Can  a  servant 
be  supposed  to  contemplate  the  peculiar  risk  d  an  iqjary  caused  by 
the  negligence  of  his  master  while  acting  as  a  fellow  servant?] 
Boberts  v.  Smith,  2  H.  &  N.  218,  shows  that  personal  interference 
and  negligence  on  the  part  of  a  master  gives  a  servant,  injured  in 
consequence,  a  right  of  action ;  and  in  that  view  Walker  may  be  per- 
sonally liable  as  master.  His  negligence,  however,  was  not  such 
negligence,  qui  master,  as  to  affect  his  copartner  Stanwix  with  lia- 
bility. A  master  who  does  not  personally  interfere  is  not  liable,  if 
he  employs  competent  servants  and  provides  competent  machinery 
for  the  work :  BartonshiU  Opal  Company  v.  Reid,  8  McQ.  Sc.  App. 
Ca.  260.  [Blaokburk,  J. — ^Tfaat  was  a  Scotch  appeal ;  aud  in  Scot- 
land there  has  been  great  resistance  to  the  establishment  of  the  rule 

(a)  Friday,  Juim  15th,  I860,    Bffore  Coekbum,  C.  J.,  Wightnuun,  J,  (who  WM  m- 
tenl  dnriBg  ptrk  onlj  of  th«  argimieiit),  Gromptoa  ud  Blmsklmni,  Jt* 
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on  this  sabjeot,  as  now  settled  in  England.]  In  Southcote  v.  Stanley, 
1  H.  &  N.  247,  it  was  held  that  the  defendant,  an  hotel  keeper,  was 
not  liable  to  the  plaintiff,  who  was  visiting  him,  by  his  request,  at  the 
hotel,  for  an  injury  sustained  by  the  plaintiff  through  the  falling  of  a 
piece  of  glass  upon  him  from  a  door  which  it  was  necessary  to  open 
tor  the  purpose  of  leaving  the  hotel,  and  which  was  in  an  insecore 
condition.  The  principle  of  that  case  is  in  favour  of  the  defendant 
Stanwix ;  and  Skipp  v.  Eastern  Counties  Railway  (Company,  9  Ezch. 
228,  and  Wiggett  v.  Fox,  11  Exoh.  882,  are  further  authorities  in 
point. 
•7051      •(WiaHTMAN,  J.,  here  lefk  the  CJourt.) 

J  Manisty  and  Davison,  contri.— Even  if  Walker  is  to  be  re- 
garded as  the  servant  of  Stanvrix,  he  was  not  the  less,  in  conjunction 
with  Stanwix,  the  plaintiff's  master ;  and  the  cases  show  that,  althoagh 
a  roaster  is  not  liable  to  a  servant  for  an  injury  caused  to  him  by  me 
negligence  of  a  fellow  servant,  he  is  liable  if  he  himself  interferes 
personally,  and  is  guilty  of  negligence  conducing  to  the  injury.  In 
the  present  case.  Walker,  by  his  personal  negligence,  caused  the 
injury  to  the  plaintiff;  and  Walker's  negligence  is  in  law  the  negli- 
gence of  Stanwix  also.  But,  further,  in  Paterson  v.  Wallace  and 
Company,  1  McQ.  Sc.  App.  Ca.  748,  751,  Lord  Cran worth,  C^  says: 
''When  a  master  employs  a  servant  in  a  work  of  a  dangerous  charac* 
ter,  he  is  bound  to  take  all  reasonable  precautions  for  the  safety  of 
that  workman.  This  is  the  law  of  England  no  less  than  the  law  of 
Scotland.  It  is  the  master's  duty  to  be  careful  that  his  servant  is  not 
induced  to  work  under  a  notion  that  tackle  or  machinery  is  staunch 
and  secure  when  in  fact  the  master  knows,  or  ought  to  know^  that  it 
is  not  so.  And  if  from  any  negligence  in  this  respect  damage  arisen 
the  master  is  responsible."  Brydon  v.  Stewart,  2  McQ.  Sc.  App.  Ca. 
80,  is  to  the  same  effect,  and  shows  that  a  master  who  lets  a  workman 
down  his  mine  is  bound  to  bring  him  up  safely,  even  though  he  come 
up  on  his  own  business,  and  not  on  that  of  his  master.  In  Bartons- 
hill  Coal  Company  v.  Beid,  8  Mc^.  Sa  App.  Ca.  266,  288,  Loid 
Cran  worth,  C,  laid  down  the  same  principle,  as  follows :  ''  When  a  mas- 
ter employs  a  servant  in  a  work  of  danger  he  is  bound  to  exercise  due 
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care  in  order  to  have  his  tackle  *and  machinery  in  a  safe  and 
proper  condition,  so  as  to  protect  the  servant  against  unneces- 
sary  risks."  And  in  Bartonshill  Coal  Company  v.  McGuire,  8  McQ. 
Sc.  App.  Ca.  800,  808,  Lord  Chelmsford  expressed  his  entire  concn^ 
rence  in  Lord  Granworth's  opinion.  Both  Walker  and  Stanwix, 
therefore,  were  bound  to  protect  the  plaintiff  from  unneoessary  risks, 
the  service  being  dangerous.  Stanwix  delegated  this  duty  to  Walker, 
and  Walker,  as  the  evidence  shows,  grossly  neglected  it  in  not  taking 
measures  to  secure  the  tramplate  which  injured  the  plaintiff,  thoagh 
Walker  knew  that  it  was  loose.  That  the  negligence  of  one  oif  several 
partners  while  acting  for  the  rest  in  the  partnership  business  is  in  law 
the  negligence  of  al^  is  shown  by  Moreton  v.  Hordern,  4  B.  &  C.  228 
(E.  C.  L.  B.  vol.  10),  where  all  the  proprietors  of  a  stage  coach  were 
held  responsible  for  an  injury  caused  to  the  plaintiff  by  the  negligencd 
of  one  of  them  while  driving  the  coach.  In  the  last  place,  there  was 
no  evidence  whatever  to  support  the  contention  on  the  other  side,  that 
Walker  was  a  fellow  servant  with  the  plaintiffl  Our.  adv.  vuU. 
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Cboxftok,  J.,  now  delivered  the  judgment  of  the  Court. — The 
question  to  be  determined  in  this  case  is,  whether  the  defendant 
Stanwix,  being  co-proprietor  with  the  other  defendant,  Walker,  of  a 
mine,  is  jointly  liable  with  him  for  an  injury  sustained  by  the  plain- 
tifi^  a  workman  in  their  common  employ,  through  the  negligence  of 
the  defendant  Walker.  The  facts  are  such  that,  if  the  defendant 
Walker  had  been  simply  the  fellow-workman  of  the  plaintiff,  the  case 
would  have  come  witnin  the  ^principle  that  a  servant  sustain-  ry^A^ 
ing  injury  from  the  negligence  of  a  fellow  servant  engaged  in  '* 
the  same  employment,  cannot  recover  against  the  common  master. 
The  present  case  would  then  have  been  quite  analogous  to  that  of 
Bartonshill  Coal  Company  v.  Beid,  S  McQ.  Sc.  App.  Ca.  266.  But 
the  present  case  is  distinguishable  from  the  class  of  cases  which  have 
been  referred  to,  in  the  important  particular  that  the  defendant 
Walker,  although  in  fact  engaged  jointly  with  the  plaintiff  in  the 
work  of  the  mine,  was  also  a  co-proprietor,  and,  as  such,  one  of  the 
plaintiff's  masters;  and  the  question  is,  whether  this  circumstance 
takes  the  case  out  of  the  before-mentioned  rule,  and  calls  for  the 
application  of  a  different  principle.  We  are  of  opinion  that  it  does, 
ana  that  the  plaintiff  is  entitled  to  hold  the  defendant  Stanwix  respon- 
sible for  the  negligence  of  his  co-proprietor  and  partner.  The  doc- 
trine that  a  servant,  on  entering  the  service  of  an  employer,  takes  on 
himself,  as  a  risk  incidental  to  the  service,  the  chance  of  injury  aris- 
ing from  the  negligence  of  fellow  servants  engaged  in  the  common 
employment,  has  no  application  in  the  case  of  the  negligence  of  an 
employer.  Though  the  chance  of  injury  from  the  negligence  of  fel- 
low servants  may  be  supposed  to  enter  into  the  calculation  of  a  ser- 
vant in  undertaking  the  service,  it  would  be  too  much  to  say  that  the 
risk  of  danger  from  the  negligence  of  a  master,  when  engaged  with 
him  in  their  common  work,  enters  in  like  manner  into  his  speculation. 
From  a  master  he  is  entitled  to  expect  the  care  and  attention  which 
the  superior  position  and  presumable  sense  of  duty  of  the  latter  ought 
to  command.  The  relation  of  master  and  servant  does  not  the  less 
^subsist  because,  by  some  arrangement  between  the  joint  mas-  r^^Qg 
ters,  one  of  them  takes  on  himself  the  functions  of  a  workman.  '- 
It  is  a  fallacy  to  suppose  that  on  that  account  the  character  of  master 
is  converted  into  that  of  a  fellow  labourer.  Though  engaged  with  the 
plaintiff  in  a  common  employment,  Walker  did  not  the  less  remain 
the  master  of  the  plaintiff,  and  the  partner  of  the  defendant  Stanwix. 
This  being  so,  it  follows  that  Stanwix  must  be  liable  in  respect  of  the 
negligence  through  which  injury  has  arisen  to  the  plaintiff,  as  the 
relation  of  partner  subsisted  between  Walker  and  Stanwix ;  and  as 
the  negligence  was  a  matter  within  the  scope  of  a  common  undertak- 
ing we  think  that  Stanwix  is  equally  liable  with  Walker.  That  a 
partner  is  liable  for  the  negligence  of  bis  copartner  when  engaged  in 
the  business  of  the  partnership  is  not  only  clear  in  principle,  but  is 
established  by  the  case  of  Moreton  v.  Hordern,  4  B.  &  C.  228  (E.  C. 
L.  B.  vol.  10),  in  this  Court,  where  two  proprietors  of  a  stage  coach 
were  held  liable  with  a  third  for  the  negligence  of  the  latter,  by 
whom  the  coach  had  been  driven.  Now  it  has  never  been  doubted 
that  for  personal  negligence  of  the  master,  whereby  injury  is  ocoa* 
sioned  to  the  servant,  the  master  will  be  liable-    Personal  n^ligenoe 
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18  dearlj  eBtablish^  agftttnl  Walker ;  and^  it  being  admitted  Aat  tbe 
defendant  Sfeanwix  was  his  oopronrietor  and  partner,  the  latter  most 
be  held  to  be  jointly  responeible  m  tespect  of  aneh  negligence,  and  is 
therefore  liable  in  this  aetion.  The  rale  xnnst  be  made  absolate  to 
enter  the  verdiet  against  him^  is  well  as  tiie  other  defendant 

Bnle  absolute. 


•TAQi  ♦CASTBtQlJ^  V.  BEfiRMS  and  Others. 

^"^J  June  5,  7, 1860;  FA.  23,  1861. 

The  principle  that  in  an  action  for  maliefionsly  and  witiiont  reaaonaUe  and  profaaMe 
Betting  the  law  of  this  conntry  in  motion  to  the  damaoe  of  plaintiff,  it  is  essential  to  ihow 
that  the  proceeding  alleged  to  be  instituted  maliciotisfj  and  without  reasonable  and  proba- 
ble cause  has  terminated  in  farottr  of  plaintiff,  if  frmk  its  nature  it  be  capable  of  such  a 
termination,  applies  where  an  action  is  brought  for  fidsely  and  fhiudnlentlj  caiising  a  pro- 
oeeding  to  be  taken  in  a  foreign  Court  tb  the  damage  of  plaihtiff.  A  declaration  therefore 
in  such  an  action,  on  the  face  of  which  it  appears  that  the  foreign  Court  was  one  of  compe- 
tent jurisdiction  in  the  proceeding,  and  gave  therein  a  judgment  in  rem  to  die  damage  of 
the  now  plaintiff,  Which  judgment  fefhaiiis  ntir^^rted ;  and  it  does  not  appear  that  the 
now  plaintiff,  Uiongh  he  was  not  an  original  party  to  flie  proceeding,  might  not  hare  inter- 
vened, or  did  not  in  fact  intervene,  ana  obtain  a  hearing  therein ;  is  bad  on  demurrer. 

DsGLARATiOK.  For  that^  be^e  the  committing  bj  defendants  of 
the  grievance  hereinafter  mentitmed^  one  John  George  Olans,  of  Lirer- 
pool,  a  British  subject,  was  the  sole  registered  owner  of  a  certain  ship 
called  The  Ann  Martin,  and  her  iq)pQrtenance8,  which  ship  was,  at 
the  time  Clans  was  her  owfter,  and  tip  to  the  time  of  the  sale  of  the 
said  ship  hereinafter  mentioned^  a  British  ship,  aftd  dnly  registered 
as  such  pnrsuant  to  the  statutes  for  the  time  oeing  in  force  relating 
to  the  registering  of  British  vessels ;  BtAf  on  80th  November,  1854, 
whilst  Clans  was  such  owner  ilnd  09  registered,  he,  by  bill  of  sale 
duly  made  and  registered  piirsnant  to  the  said  statutes,  assigned  and 
transferred  by  way  of  mortgage  all  his  estate  and  interest  in  the  said 
ship  and  her  appurtenances  to  one  Thomas  Harrison,  and  Harrisos 
became  and  was  registered  as  the  mortgagee  of  the  said  ship  and  her 
appurtenances,  according  to  the  provisions  of  the  said  statutes.  And 
on  2d  February,  1855,  and  whilst  Harrison  was  such  registered  mort- 
gagee, he,  by  bill  of  sale  duly  made  and  registered  pursuant  to  the 
*7101  ^^^  statutes,  assigned  and  transferred  *all  his  interest  in  the 
^  said  ship  and  her  appurtenances  to  one  Bichard  Emley,  and 
Emley  became  and  was  registered  as  the  mortgagee  of  the  said  ship 
and  her  appurtenaiices,  according  to  the  provisions  of  the  said  statutes. 
And  on  9th  April,  1854,  and  whilst  Emley  was  such  registered  mort- 
gagee, he,  by  bill  of  sale  duly  made  pursuant  to  the  said  statutes, 
assigned  and  transferred  all  his  interest  in  the  said  ship  and  her 
appurtenances  to  plaintiff.  And  in  December,  1868,  the  said  ship 
sailed  from  Liverpool  on  a  voyage  to  Melbourne^  in  Australia,  and 
from  thence  back  to  England,  calling  at  the  port  of  Havre  de  Orloe^ 
in  the  French  Empire ;  and  one  William  Benson  was,  during  the  said 
voyage,  the  master  of  the  said  ship ;  and  in  the  course  of  the  said 
Voyage,  at  Melbourne  aforesaid,  Benson  drew  a  certain  bill  of  ex- 
change, dated  8th  June,  1864^  on  Glaus,  the  then  owner  of  the  ssid 
ahip^  by  tk4  naaao  ttid  designiitioii  of  Geoige  Clans  k  Ga,  Liveirpooly 
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i^uiriiig  Qterge  Chm  ft  CSo.,  efght  days  after  sight,  to  pay  to  th^ 
oraef  of  eertain  pefsons  by  the  name  and  designation  of  Measrda 
Lerien  k  Steinitz  the  snm  of  601 Z.  19s.  QtLf  for  and  on  aoconnt  of 
tertain  neoessary  disbnrsements  for  the  ship  called  the  Ann  Martin. 
And  Messrs.  Levien  &  Steinitz,  without  any  value  or  consideration  for 
such  endorsement,  or  for  defendants  becoming  the  holders  of  the  said 
bill,  endorsed  the  said  bill  to  defendants,  then  being  British  subjects 
residing  at  Liverpool,  in  Enffland.  And  defendants,  then  being  British 
subjects  residing  in  England,  being  the  holders  of  the  said  bill,  the  said 
bill  was  duly  presented  for  acceptance  to  G.  Clans  k  Co.,  and  was  disho- 
noured. Ana  defendants,  well  knowing  the  premises,  and  that  the  said 
ship  was  about  to  call,  on  her  said  voyage  from  Melbourne  to  England,  at 
the  port  of  *Havre  de  Grice,  in  the  empire  of  France ;  and  well  (••'ti  i 
knowing,  as  the  fact  is,  that  by  the  law  of  France  when,  during  a  ^ 
voyage,  a  bill  of  exchange  is  drawn  by  the  master  of  a  ship  upon  the 
owner  of  such  ship  for  and  on  account  of  necessary  disbursements  for 
the  ship,  a  French  subject,  if  he  be  the  bon&  fide  holder  for  value  of 
Such  bill,  but  not  otherwise,  may,  if  the  ship  be  in  any  port  of  the 
empire  of  France,  take  proceedings  in  rem  in  the  Courts  of  the  said 
empire  to  attach  the  ship  in  such  port,  and  to  sell  and  dispose  of  such 
ship  for  the  purpose  of  paying  such  bill  and  the  costs  of  such  pro* 
eeedings ;  afterwards  and  after  Claus  had  ceased  to  be  the  owner  of 
and  plaintiff  had  become  and  was  interested  in,  the  said  ship  as  afore* 
said,  and  after  the  said  bill  had  been  dishonoured,  falsely,  fraudulently 
and  unlawfully  contriving  and  intending  to  deprive  plaintiff  of  his 
property  and. interest  in  ihe  said  ship,  and  to  cause  the  said  ship  to  be 
sold,  for  payment  of  the  said  bill  of  exchange,  fraudulently  and  unlaw* 
fully  conspired  with  one  Etienne  Troteaux,  then  being  a  French  sub- 
ject residing  in  France,  that  defendants  should  endorse  the  said  bill 
to  Troteaux  without  any  value  or  consideration  for  such  endorsement, 
and  that  Troteaux  should  take  proceedings  in  the  Tribunal  of  Com- 
roeroe  at  Havre,  and  also  in  the  Civil  Tribunal  at  Havre,  to  attach 
the  said  ship  and  her  appurtenances  at  the  said  port,  and  to  obtain 
a  sale  of  the  same  for  the  purpose  of  paying  the  said  bill  out 
of  the  proceeds  of  such  attachment  and  sale ;  and  that  for  that  pur- 
pose Troteaux  should  falsely  and  fraudulently  represent  to  the 
said  Tribunal  of  Commerce  and  to  the  said  Civil  Tribunal  at  Havre, 
that  he,  Troteaux,  then  was  the  bon&  fide  holder  of  the  said  bill 
for  good  and  valuable  consideration,  in  order  thereby  ^falsely  rfrxo 
and  fraudulently  to  obtain  an  order  of  the  said  Tribunals  for  *- 
the  attachment  and  sale  of  the  said  ship  for  the  purpose  of  paying 
the  said  bill  of  exchange.  And  afterwards,  and  after  the  said  bill 
had  become  due  and  had  been  dishonoured,  defendants,  in  pursu- 
ance of  the  said  conspiraoy,  did  endorse  the  said  bill  to  Troteaux,  with- 
out any  value  or  consideration  for  such  endorsement.  And  thereupon 
Troteaux,  upon  the  arrival  of  the  said  ship  at  the  port  of  Havre, 
took  proceedings  in  the  said  Tribunal  of  Commerx^e  and  also  in  the 
said  Civil  Tribunal  at  Havre,  to  attach  the  said  ship  and  to  obtain  a 
sale  of  the  same  for  the  purpose  of  paying  the  said  bill  out  of  the  pro- 
oeeds  of  such  sale;  and  did  falselv  and  fraudulently  represent  to  the 
said  Tribunals  respectively  that  he  was 'the  bonftfide  holder  of  the! 
said  bill  for  good  and  valuable  consideration ;  and  thereby  obtai&eA 
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from  the  said  Tribunals  orders  for  the  attachment  and  sale  of  the  said 
ship,  for  the  purpose  of  paying  the  amount  of  the  said  bill  and  the 
costs  of  such  proceedings.  And  thereby  plaintiff  wholly  lost  and 
has  been  deprived  of  his  property  and  interest  in  the  said  ship  and 
her  appurtenances. 

Demurrer.    Joinder  in  demarrer.(a) 

Holly  for  the  plainti(r.(5) — The  declaration  discloses  a  good  cause  of 
action.  The  gist  of  it  is  that  it  charges  the  defendants  with  a  oonspiraoy 
to  deprive  the  plaintiff  of  his  property  in  the  ship  Ann  Martin  by  a  fraud- 
^^7131  ^^^"^  ^endorsement  of  the  bill  of  exchan^  to  Troteaux,  with 
-'  intent  that  he  should  falsely  represent  himself  as  a  bonfi  fide 
holder  for  value,  and  so  attach  the  ship  under  the  French  law.  Goxe  v. 
Smithe,  1  Lev.  119,  is  a  case  in  point.  There  it  was  held  that  an 
action  lay  for  causing  the  plaintiff  to  be  deprived  of  his  office  by  means 
of  a  false  affidavit  of  malfeasance  by  him  therein.  In  Fitzherbert 
De  Nat.  Brev.  116  D.,  it  is  laid  down  that  "  Conspiracy  shall  be 
maintainable  a^inst  those  who  conspire  to  forge  false  deeds  which 
are  given  in  evidence,  by  which  any  person's  land  is  lost."  Gerhard 
V.  Bates,  2  E.  &  B.  476  (E.  G.  L.  B,  vol.  76),  shows  that  there  is  no 
necessity  for  any  privity  between  the  parties  to  support  an  action  of 
tort  for  a  false  representation.  In  principle,  therefore,  it  is  immate- 
rial, with  regard  to  such  an  action  as  the  present^  whether  the  false 
representation  was  made  to  the  plaintiff  himself,  or  to  some  other  per 
son  who  had  power  to  deprive  him  of  his  property.  Gregory  v.  Duke 
of  Brunswick,  6  M.  &  G.  205  (E.  0.  L.  B.  vol.  46),  shows  that  an 
action  lies  for  a  conspiracy  to  hiss  an  actor  off  the  stage ;  so  that  acts, 
innocent  in  themselves,  if  done  for  a  wrongful  purpose,  are  actionable. 

Hence,  in  the  present  case,  the  defendants'  miudulent  intent  in  en- 
dorsing the  bill  to  Troteaux,  makes  them  liable  to  the  plaintiff  It 
will  be  said,  on  the  other  side,  that  the  action  is,  in  effect,  for  the 
abuse  of  the  process  of  a  foreign  Court.  But  first,  the  gist  of  the 
action  is  the  conspiracy  in  this  country  to  deprive  the  plaintiff  of  his 
property  by  means  of  the  overt  acts  of  endorsing  the  bill  to  a  French 
subject  and  of  the  false  representation  by  that  person  to  the  French 
Court  that  he  was  an  endorsee  for  value.  Ana,  secondly,  an  action 
*7ia.i  ^^^^  ^^^  falsely  and  maliciously  abusing  the  process  of  *any 
'  ^*J  Court.  Grainger  v.  Hill,  4  B.  N.  C.  212  (E.  C.  L.  B.  voL  83); 
Heywood  v.  Collinge,  9  A.  &  E.  268  (E.  C.  L.  B.  vol.  86) ;  Whitel^ 
V.  Bichards,  2  B.  &  C.  45  (E.  C.  L.  B.  vol.  9);  Daniels  v.  Fielding,  16 
M.  &  W.  200;  Farley  v.  Danks,  4  E.  &  B.  498  (E.  C.  L.  B.  vol.  82); 
are  instances  of  actions  for  such  an  abuse  of  the  process  of  Courts  in 
this  country.  A  fortiori  ought  such  actions  to.  lie,  in  our  Courts,  for 
an  abuse  of  the  process  of  a  foreign  Courts  lest  the  person  injured 
thereby  should  be  without  redress  in  the  country  where  the  wrong  is 
committed.  The  other  side  may  rely  upon  a  class  of  cases  which 
decide  that  a  false  statement  made  in  the  course  of  a  trial  is  not  the 
subject  of  an  action;  but  the  present  case  differs  from  them  in  this: 
that  here  the  process  of  the  Court  was  set  in  motion  by  the  false  state* 

(a)  There  were  also  demurrers  by  the  plaintiff  to  two  of  the  pleas,  and  a  demoirer  by 
the  defendants  to  the  replication ;  bat  these  pleadings  and  the  arfpunents  upon  them  sie 
omitted,  as  it  became  onnecessarj  for  the  (yonrt  to  gire  an  opinion  upon  their  ralidity. 

(6^  Tnesday,  June  Sth,  1860.  Btfore  Cockbom,  C  J.,  Wightman,  Crompton  vad 
Blackbnm,  Jt. 
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ment  and  conspinMsy.  In  12  Bep.  128,  tit.  Fahe  Affidaviia,  it  is  laid 
down  that  one  may  have  an  action  against  another  to  recover  damages 
for  perjury  by  which  damages  accrue :  and  in  Beyis  v.  Smith,  18  C.  B. 
126,  142  (E.  C.  L.  JEL  vol.  86),  Willes,  J.,  seems  to  have  been  of  opinion 
that  an  action  may  be  brought  in  respect  of  any  damage  which  the 
plaintiff  has  sustained,  or  which  has  been  brought  about,  by  means  of 
an  affidavit  made  by  the  defendant,  causing  the  plaintiff  to  be  har- 
assed by  illegal  proceedings.  [Cbompton,  J. — It  appears  from  the 
declaration  that  the  French  Courts  gave  judgment  in  favour  of  the 
Troteaux.  Was  not  that  a  judgment  in  rem,  and,  as  such,  binding, 
till  rerersed,  on  all  the  world,  and,  therefore,  on  the  plaintiff?]  The 
Court  of  Common  Pleas  has  held  that  this  very  judgment  was  not  a 
judgment  in  rem.(a)  But  even  if  they  were  wrong  in  so  holding,  a 
judgment  *in  rem  may  be  avoided,  if  fraudulently  obtained,  r^i-is 
De  Grey,  C.  J.,  in  ddivering  the  opinion  of  the  Judges  in  '-  * 
Duchess  of  Kingston's  Case,  2  Sm.  L.  C.  650  (ed.  5),  says  "  Like  all 
other  acts  of  the  highest  judicial  authority,  it "  (the  sentence  of  the 
Spiritual  Court)  "is  impeachable  from  without:  although  it  is  not 
permitted  to  show  that  the  Court  was  mistaken,  it  may  be  shown  that 
they  were  misled.  Fraud  is  an  extrinsic,  collateral  act,  which  vitiates 
the  most  solemn  proceedings  of  Courts  of  justice.  Lord  Coke  says, 
it  avoids  all  jadicial  acts,  ecclesiastical  or  temporal."  Mr.  Smith,  in 
his  notes  to  that  case,  commenting  upon  the  extent  to  which  a  foreign 
judgment  is  to  be  held  binding  here,  observes :(i)  ''It  is"  ''not  too 
much  to  say,  that  our  Courts  would,  allow"  it  ''to  be  impeached  by 
extrinsic  evidence,  showing  distinctly  that  the  Court  which  pronoanced 
it  had  no  jurisdiction,"  "  or  that  it  was  obtained  by  fraud,  for  that,  to 
use  the  language  of  the  Lord  Chief  Justice,  is  an  extrinsic  collateral 
act,  which  vitiates  the  most  solemn  proceedings  even  of  our  own 
Courts."  The  plaintiff  having  been  no  party  to  the  proceedings  in 
the  French  Courts^  and  having  had  no  opportunity  of  intervening,  the 
judgment,  even  if  it  be  in  rem,  is  not  bmding  on  him,  having  been 
obtained  by  fraud.  Even  in  an  action  for  a  malicious  prosecution, 
the  rule  that  the  plaintiff  is  bound  to  sho.w  a  termination  in  his  favour 
of  the  proceeding  of  which  he  complains,  does  not  apply  where  those 
proceeaings  are  ex  parte,  and  must  of  necessity  terminate  unfavour- 
ably to  him :  Steward  v.  Gromett,  7  C.  B.  N.  S.  191  (E.  C.  L.  K.  vol 
97).  In  Story's  Conflict  of  Laws,  sect.  692,  cap.  16,  p.  986  (ed.  8),  it 
is  laid  down  that  a  judgment  in  rem  against  ^movable  property  r»i7i  g 
within  the  jurisdiction  of  the  Court  pronouncing  the  judgment,  ^ 
and  exercising  a  jurisdiction  in  rem,  is  conclusive.  But  the  author 
adds  that  *'  The  doctrine"  "  is  always  to  be  understood  with  this  limi* 
tation,  that  the  judgment  has  been  obtained  bonft  fide  and  without 
fraud ;  for  if  fraud  has  intervened,  it  will  doubtless  avoid  the  force 
and  validity  of  the  sentence."  [WiaHTKAK,  J. — ^In  Smith  v.  Tonstall, 
Carth.  8,  an  action  was  held  to  lie  against  the  defendant  for  conspiring 
with  one  W.  S.  to  procure  the  latter  to  confess  a  judgment  to  a  per- 
son to  whom  he  owed  nothing,  in  order  to  defeat  an  execution  by  the 

(a)  In  CMtriqiie  v.  Irarie,  S  a  B.  N.  8. 1  (K.  C.  L.  B.  roL  98).  That  deoBion  hM, 
howeTer,  been  reToned  on  appeal  hj  the  Bzdieqner  CliMnber.  Inirie  v.  Caitriqne,  8  C* 
B.  N.  8.  405. 

(»)  a  8b.  L.  C.  884  (ed.  S)* 

B.  A  Bm  vol.  ni.— 26 
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plaintiff  against  W.  S.  for  rent  arrear :  and  the  decision  was  affirmed 
on  error  to  Parliament.  Cbompton,  J. — There  the  judgment  confessed 
was  not  a  judgment  in  rem.  Wiohtman,  J,,  referred  to  Savill  9. 
Boberts,  Salk.  13.]  The  rule  that  the  proceedings  complained  of  must 
be  shown  to  have  terminated  favourably  to  the  party  complaining  of 
them,  if  it  is  to  be  extended  beyond  the  case  of  an  action  for  malicioag 
prosecution,  can  apply  only  where  the  parties  are  the  sam^  and  the 
proceedings  are  not  ex  parte ;  its  only  object  being  to  avoid  the  ex- 
istence at  the  same  time  of  incongruous  judgments  between  the  same 
parties  in  a  matter  twice  litigated  between  them. 

Montague  Smithy  for  the  defendants. — It  appears  from  the  declara- 
tion that  the  proceedings  in  the  French  Court  were  in  rem ;  and  it 
must  be  assumed,  until  the  contrary  is  shown,  that  all  the  proper  par- 
ties had  notice  of  them ;  for  it  cannot  be  supposed  that  the  Court 
would  act  in  a  manner  contrary  to  natural  justice.    The  presumption 

*7171  ^^'"^^^  ^^^  ^^^  ^^^  applies ;  if  there  was  any  irregularity,  it 
-I  lies  upon  the  plaintiff  to  aver  it,  and  to  show  some  ground  for 
impeaching  the  judgment  [Blackburn,  J. — ^It  may  not  be  neces- 
sary for  the  plaintiff  to  impeach  the  judgment  He  may  say  that  be 
has  a  good  cause  of  action  against  the  defendants  for  wrongfully  and 
improperly  doing  that  which  has  resulted  in  a  valid  judgment  in  rem 
to  his  detriment.]  If  the  judgment  is  valid,  the  plaintiff  can  have  no 
cause  of  action  until  it  is  reversed ;  his  proper  course  was  to  appeal 
against  it  in  the  regular  course  of  procedure  of  the  Courts  in  which 
the  proceedings  were  brought.  The  leading  authority  that  a  jndg- 
ment  in  rem  is,  while  it  stands,  conclusive  on  all  the  world,  is  Hashes 
V.  Cornelius,  2  Show.  282,  in  which  the  judgment  of  a  foreign  Admi- 
ralty  Court  adjudging  a  ship  lawful  prize  was  held  conclusive ;  and, 
though  erroneous  in  fact,  binding  on  the  owner,  so  as  to  prevent  him, 
while  it  remained  unreversed,  from  recovering  the  ship  in  this  goqd- 
try.  In  Yanderbergh  v.  Blake,  Hardr.  194, 195,  which  was  an  action 
for  falsely  and  maliciously  procuring  a  sentence  of  forfeiture  of  the 
plaintifiSi'  goods  as  being  the  goods  of  aliens,  whereas  the  defendant 
knew  the  plaintiffs  to  be  the  owners  of  the  goods  and  to  be  denizens. 
Lord  Hale,  C.  B.,  made  some  observations  very  much  in  point  in  the 

f>resent  case.  He  said :  '*  It  deserves  consideration  whether  an  action 
ies  at  all,  as  this  case  is,  or  not :  for  here  the  goods  are  condemned 
as  forfeited  by  judgment  of  the  Court:  and  the  party  might  have  pre- 
vented that  by  coming  in  before  judgment  upon  proclamation  and 
claiming  property ;  and  if  such  an  action  should  be  allowed,  the  jadg- 
*7181  ^^^^  would  *be  blowed  off  by  a  side  wind :  and  so  in  other 
^  actions;  as  if  a  man  be  convicted  of  perjury,  an  action  upon 
the  case  lies  not,  though  the  prosecution  were  malicious.  It  has  been 
a  great  doubt  in  this  Court  whether  an  action  of  trover  lies  after  sach 
a  condemnation,  and  adjudged  at  last  that  it  does  not  But  if  a  par- 
ticular person  had  come  in,  and  claimed  property,  and  lost  them,  yet 
the  true  proprietor  might  have  an  action  of  trover,  because  he  was 
no  party  to  the  former  suit ;  but  here  upon  a  condemnation  after  pro- 
clamation, it  is  otherwise."  In  Whitworth  v.  Hall,  2  B.  &  Ad.  d95 
(E.  C.  L.  B.  vol.  22),  it  was  held  that,  in  an  action  for  malioiouslr 
suing  out  a  commission  of  bankruptcy  against  the  plaintiff,  it  must 
he  averred  and  proved  that  the  commission  was  superaeded  before  the 
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oommencement  of  the  action  :  and  that,  if  this  fact  be  not  proved,  the 
pUintiiT  ought  to  be  nonsuited,  though  the  fact  be  not  averred  in  the 
declaration,  and  though  the  defendant,  who  might  have  demurred  for 
the  omission,  has  not  done  so;  Lord  Tenterden,  C.  J.,  in  giving  judg- 
ment^ saying;  "If  a  commission  of  bankrupt  be  sued  out  without 
any  reasonable  or  probable  cause,  we  must  assume  that  the  Lord 
Chancellor  would  supersede  it."  In  Steward  v,  Gromett,  7  C.  B.  N. 
S.  191  (E.  G.  L.  B.  vol.  97),  the  Court  af&rmed  the  general  rule  that 
the  plaintiff  must  show  a  termination  in  his  favour  of  the  proceedings 
the  institution  of  which  is  his  ground  of  complaint;  but  considered 
the  particular  instance  an  exception.  In  Farley  v.  Danks,  4  E.  &  B. 
493  (E.  G.  L.  B.  vol.  82),  which  was  an  action  for  falsely  and  mali- 
ciously procuring  the  plaintiff  to  be  adjudged  a  bankrupt,  the  adjudi* 
cation  was  annulled  before  action  brought.  Be  vis  v.  Smith,  18  C.  B. 
126  (£.  G.  L.  B.  vol.  86),  in  uo  way  supports  the  plaintiff's  conten- 
tion. *Collins  V.  Cave,  4  H.  &  N.  226,  shows  that  it  is  not  r«7ia 
actionable  to  have  fraudulently  induced  a  third  person  to  bring  '- 
a  wrongful  action  against  the  plaintiff;  at  all  events,  if  it  appears  that 
that  action  terminated  unfavourably  to  him.  So,  Cotterel  v.  Jones, 
11  G.  B.  718  (E.  G.  L.  B.  vol.  73),  decides  that  no  action  lies  for  a 
conspiracy  falsely  and  maliciously  and  without  any  reasonable  or 
probable  cause  to  commence  and  prosecute  an  action,  in  the  name  of 
a  third  person,  against  the  plaintiff,  without  an  allegation  showing 
that  legal  damage  has  been  sustained  thereby.  Haddan  v,  Lott,  15 
C.  B.  411  (B.  0.  L.  B.  vol.  80X  is  a  flirther  authority  that  special 
damage,  the  immediate  result  of  the  wrong  complained  of,  must  be 
averred  in  a  declaration  for  falsely,  maliciously  and  without  reasona* 
ble  and  probable  cause,  procuring  a  third  person  to  do  the  plaintiff 
an  injury.  The  instances  given  in  Com.  Dig.  Action  upon  the  Case 
far  Conspiracy  (A);  Action  upon  the  Case  for  a  Deceit  (A  4);  Fitz- 
herbert  De  Nat.  Brev.  tit.  Writ  of  Conspiracy,  116  E. ;  show  that  a 
plaintiff  who  complains  that  he  has  been  injured  by  a  conspiracy  to 
set  the  law  in  motion  against  him  must  show  either  that  the  proceed- 
ings of  which  he  complains  were  set  aside  before  writ  brought,  or  that 
they  terminated  in  his  favour.  In  the  last  case  bearing  on  the  sub- 
ject, Barber  v.  Lesiter,  7  G.  B.  N.  S.  175,  187  (E.  G.  L,  B.  vol.  97), 
Erie,  G.  J.,  says :  '*  The  declaration  is  partly  for  conspiracy  and  partly 
for  overt  acts,  amongst  which  there  might  possibly  be  some  which 
might  indirectly  have  led  to  the  charge  against  the  plaintiff  If  the 
declaration  did  amount  to  a  charge  that  tho  defendant  did  some  act 
which  directly  caused  the  plaintiff  to  be  prosecuted  for  illicit  distilla- 
tion, *it  would  fall  within  the  rule  applicable  to  malicious  r^^on 
prosecutions,  as  charging  that  the  defen^nt  and  Savage  used  ^ 
th'j  excise  officer  as  an  instrument  in  their  hands  for  the  prosecution 
they  planned ;  and  then,  the  plaintiff  having  been  convicted,  he  could 
not  maintain  the  action." 

Hall,  in  reply. — A  judgment  in  rem  is  conclusive  as  an  estoppel 
only  on  the  point  adjudicated  upon.  In  the  present  case,  therefore, 
the  Judgment  of  the  French  Court  is  conclusive  onlv  as  to  the  status 
of  the  ship,  but  is  no  bar  to  this  action.  In  2  Taylor  on  Evidence, 
§  1490,  the  author  says :  ''Though  a  judgment  in  rem  is"  ''binding 
upon  all  the  world  as  to  the  precise  point  directly  decided,  and  con- 
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sequently  the  decision  cannot  be  impeached  in  the  same  or  another 
C!ourt,  by  showing  that  the  &ct8  on  which  it  immediately  reate  are 
false ; — ^yet,  when  these  facts  are  themselves  pat  directly  in  issne  in  a 
subsequent  suit,  the  judgment  does  not"  '' furnish  oonclusire  evidence 
of  their  truth,  however  necessary  it  may  have  been  for  the  Cknirt 
proceeding  in  rem,  to  have  determined  that  question  before  it  adjudi- 
cated upon  the  principal  pK>int."  Dalgleish  v.  Hodgson,  7  Bing.  495 
(E.  C.  L.  B.  vol.  20),  and  Fisher  v.  Ogle,  1  Campb.  418,  show  that  the 
ground  upon  which  a  foreign  judgment  in  rem  proceeded  may  be 
contested  m  an  English  Court  of  law,  if  that  grouna  does  not  appear 
clearly  on  the  face  of  the  judgment  The  authorities  already  cited 
show,  further,  that  a  judgment  in  rem  may  be  impeached,  if  it  be 
obtained  by  fraud.  In  Cotterell  v.  Jones,  11  C.  B.  713  (E.  G.  K  K 
vol.  78),  and  Haddon  v.  Lott,  15  0.  B.  411  (E.  C.  L.  B.  vol  80),  the 
actions  failed,  ^because  it  was  not  sufficiently  alleged  that  the 
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plainti£b  had  sustained  legal  damage ;  and  Collins  v.  Gave,  4 


H.  &  N.  226,  was  decided  mainly  on  the  ground  that  the  damage 
sustained  was  too  remote  a  consequence  of  the  defendant's  wrongful 
act.  Cur,  ado,  vuU, 

Gbohpton,  J.,  now  delivered  the  judgment  of  the  Court. — ^In  this 
case  the  demurrer  to  the  declaration  raises  a  question  of  some  diffi- 
culty. There  is  no  doubt,  on  principle  and  on  the  authorities,  that  an 
action  lies  for  maliciously  and  without  reasonable  and  probable  cause 
setting  the  law  of  this  country  in  motion  to  the  damage  of  the  plain- 
tiff, though  not  for  a  mere  conspiracy  to  do  so  without  actual  l^al 
damage;  Cotterell  v.  Jones,  11  G.  B.  718  (E.  C.  L.  B.  vol.  73);  Bar- 
ber  V.  Lesiter,  7  C.  B.  N.  S.  175  (E.  C.  L.  B.  vol.  97).  But  in  such 
an  action  it  is  essential  to  show  that  the  proceeding  alleged  to  be 
instituted  maliciously  and  without  probable  cause  has  terminated  in 
favour  of  the  plaintiff,  if,  from  its  nature,  it  be  capable  of  such  a  ter 
mination.  The  reason  seems  to  be  that  if,  in  the  proceeding  com- 
plained of,  the  decision  was  against  the  plaintiff  and  was  stiU  unre- 
versed, it  would  not  be  consistent  with  the  principle  on  which  law  is 
administered  for  another  Court,  not  being  a  Court  of  appeal,  to  hold 
that  the  decision  was  come  to  without  reasonable  and  probable  cause. 
In  the  present  case  the  proceedings  were  not  instituted  in  the  Courts 
of  this  country,  but  they  are  stated  to  be  proceedings  in  rem  in  the 
Courts  of  France.  There  is  no  direct  authority  on  the  point ;  but  it 
*7221  ^^^^  ^  ^^  ^^^^  ^^®  same  principle  *which  makes  it  objeo- 
^  tionable  to  entertain  a  suit  grounded  on  the  assumption  that 
the  unreversed  decision  of  a  Court  in  this  country  was  come  to  with- 
out reasonable  and  probable  cause,  applies  where  the  judgment,  though 
in  a  foreign  country,  is  one  of  a  Court  of  competent  jurisdiction,  and 
come  to  under  such  circumstances  as  to  be  binding  in  this  country. 
A  judgment  in  rem  is,  as  a  general  rule^  conclusive  everywhere,  and 
on  every  one ;  and  we  do  not  think  that  the  averments  in  the  deda- 
ration  show  that  this  judgment  in  rem  was  obtained  nnder  such  cir- 
cumstances as  to  be  impeachable  by  the  present  plaintiff.  It  is 
averred,  and  we  must  on  tne  demurrer  assume  that  it  is  truly  averred 
that  by  the  law  of  France  the  judgment  in  rem  can  only  be  obtained 
if  the  holder  of  the  bill  of  exchange  be  a  French  subject^  and  bonl 
fide  holds  for  value;   and  we  most  take  it  as  mdautted  on  this 
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demurrer  that  Troteaox,  the  French  holder  of  the  bill  of  exchange, 
by  the  frattdalent  procurement  of  the  defendants  falsely  represented 
to  the  French  Court  that  he  was  holder  for  value,  when  he  was  not. 
It  k  not  necessary  to  say  what  would  be  the  effect  if  it  were  stated 
that^  by  the  contrivance  of  the  defendants,  the  proceeding  were  such 
that  the  plaintiff  had  no  opportunity  to  appear  in  the  French  Court 
and  dispute  the  allegations.  In  the  present  case  it  is  quite  consistent 
with  the  averments  in  the  declaration  that  the  plaintiff  had  notice  of 
the  proceedings  in  France  and  purposely  allowed  judgment  to  go  bv 
default,  or  even  that  he  appeared  in  the  French  Court,  interveneidf 
and  was  heard,  and  that  the  very  question  whether  Troteaux  was  a 
holder  for  valae  was  there  decided  against  him.    We  think,  on  the 

Principle  laid  down  in  *Bank  of  Australasia  v.  Nias,  16  Q.  B.  r«70Q 
17  (E.  C.  L.  B.  vol.  71),  that  the  plaintiff  cannot  impeach  the  ^  ' 
judgment  here  on  such  grounds,  and  that  whilst  it  stands  unreversed 
this  action  cannot  be  maintained.  The  declaration  being  thus,  in  our 
opinion,  bad,  and  the  defendants  therefore  entitled  to  our  judgment, 
it  18  unnecessary  to  consider  the  sufficiency  of  the  pleas. 

Judgment  for  the  defendants. 
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MEMOBANDA. 

In  this  Yaoation  a  patent  of  precedenoe  was  granted  to  George 
Hayes,  Serjeant  at  law,  to  have  place  and  precedenoe  at  the  Bar,  next 
after  Archibald  John  Stephens,  Esq.,  one  of  her  Majesty's  Goansel. 

In  the  same  Yacation  the  following  gentlemen  were  appointed 
Queen's  Counsel. 

William  Dugmore,  Esq.,  of  Lincoln's  Inn. 

William  Anthony  Collins,  Esq.,  of  Lincoln's  Inn. 

Anthony  Cleasby,  Esq.,  of  the  Inner  Temple. 

Henry  Warwick  Cole,  Esq.,  of  the  Inner  Temple. 

John  Fraser  Macqueen,  Esq.,  of  Lincoln's  Inn. 

Thomas  Chambers,  Esq.,  of  the  Middle  Temple. 

Edwin  Plumer  Price,  Esq.,  of  the  Inner  Temple. 

Josiah  William  Smith,  Esq.,  of  Lincoln's  Inn. 

Bichard  Baggallay,  Esq.,  of  Lincoln's  Inn. 

Henry  Mills,  Esq.,  of  the  Middle  Temple. 

The  Hon.  Adolphus  Frederick  Octavius  Liddell,  of  the  Inner  Tempk 
^^7241       *  William  Baliol  Brett^  Esq.,  of  Lincoln's  Inn.' 

^      John  Burgess  Karslake,  Esq.,  of  the  Middle  Temple. 

William  Higby  Armour,  Esq.,  of  the  Middle  Temple. 

John  Duke  Coleridge,  Esq.,  of  the  Middle  Temple. 

The  Hon.  George  Denman,  of  Lincoln's  Inn. 

Oeorge  Mellish,  Esq.,  of  the  Inner  Temple. 

And  Thomas  Wheeler,  Esq.,  of  the  Middle  Temple,  was  called  to 
the  degree  of  the  coif.  He  gaye  rings  with  the  motto  ^^Non  sine 
labore." 
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CONTEMPOEANEOUS   REPORTS. 


IN  THE  HOUSE  OP  LORDS- (a) 

WILLIAM  SEED,  Appellant    JOHN  HIQGINS  and  Others, 

Bespondents.    May  4,  6,  July  19,  1860. 

Where  the  question  of  noTelty  or  infringement  depends  merely  on  the  oonstmction  of 
the  specification,  it  is  one  entirely  for  the  Judge,  but  where  it  also  depends  on  other  cir> 
ciuQstances,  such  as  the  degree  of  difference,  or  of  similitude  between  two  machines,  it 
is  a  mixed  question  of  law  and  fact :  what  the  jurymen  find  to  have  been  done  is  the  matter 
of  fact ;  but  the  Judge  must  apply  that  fact  according  to  the  rules  of  law,  and  is  entitled 
and  bound  to  say  whether  what  has  been  done  amounts  to  an  infringement. 

The  plaintiff  took  out  a  patent  for  an  improvement  in  machinery  used  for  roring  cotton* 
His  specification  appeared  to  claim  the  discovery  of  the  application  of  the  principle  of  cen- 
trifuge force  for  such  a  purpose,  but  he  filed  a  disclaimer,  declaring  that  he  intended  to 
slaim  only  the  application  of  centrifugal  force  in  the  particular  manner  described  in  tiie  specir 
fication : 

Held,  that  taking  these  two  instruments  together  (</tt6.  Lord  Wensleydale),  they  sustained 
jm  patent* 

The  particular  manner  described  was  by  the  use  of  "  a  weight."  The  defendants  employed 
a  machine  similar  in  many  respects,  but,  though  using  weight,  or  pressure  occasioned  by 
weight,  as  a  force,  not  using  '*a  weight" : 

Held,  that  this  did  not  amount  to  an  infringement  of  the  plaintiff  *s  patent ;  and  that  the 
Judge,  on  seeing  this  distinction,  ou^t  (<2k6.  Lord  Campbell,  C.)  so  to  have  directed  tiie 
jwy.. 

On  a  trial  for  the  infringement  of  a  patent,  the  Judge  declared  his  opinion  that  the  sped- 
Scation  and  disclaimer  were  sufficient  to -sustain  the  patent,  but  he  reserved  that  question 
for  the  Court.  A  verdict  was  given  for  the  plaintiff.  A  rule  to  enter  the  verdict  for  the 
lefendants  was  obtained,  but  was  discharged.  Leave  to  appeal  was  granted  under  the  17 
%  18  Vict.  c.  125,  and  the  Court  added  to  the  leave,  "  and  also  on  the  ground  that  taking 
the  specification  and  disclaimer  to  be  good,  there  was  no  evidence  to  go  to  the  jury  of  fai- 
fringement."  This  second  point  bad  not  been  discussed  in  the  Court  below.  The  Court 
of  Exchequer  Chamber  affirmed  the  judgment  of  the  Court  below  on  the  Question  of  the 
uificiency  of  the  specification  and  disclaimer,  but  directed  a  new  trial,  on  the  ground  that 
»here  was  no  evidence  of  infringement  to  go  to  the  jury : 

Held,  that  the  Court  of  Exdiequer  Chamber  had  auUiority  to  grant  a  new  trial. 

The  opinion  of  scientific  witnesses  as  to  whether  there  has  or  not  been  an  infringement 
iQght  not  to  be  received  (per  Lord  Wensleydale). 

This  was  an  action  brought  by  Seed  to  recover  damages  for  the 
nfringement  of  a  patent,  granted  to  him  on  the  14th  July,  1846,  for 

(a)  8  H.  L.  0.  5S0. 

(726) 
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the  inyention  of  "  certain  improvements  in  maohineiy,  or  apparatus 
for  preparing,  slabbing,  and  roving  ootton,  and  other  fibrous  sub- 
stances," which  machinery  he  charged  the  defendant  with  having 
imitated.  On  the  28d  August,  1854,  the  plaintiff  filed  a  disclaimer, 
and  the  declaration  allcRed  a  breach  of  the  patent  right  after  that  time. 

The  defendants  pleaofed,  first,  not  gnilty ;  secondly,  that  the  plain- 
tiff was  not  the  inventor;  thirdly,  that  the  invention  was  not  new; 
fourthly,  that  the  invention  was  not  a  manufacture ;  fifthly,  that  the 
specification  was  insufficient;  sixthly,  that  the  disclaimer  extended 
the  right  originally  claimed ;  seventhly,  that  the  invention  described 
in  the  altered  specification  was  a  different  invention  from  that  for 
which  the  patent  was  granted. 

Issue  was  taken  on  all  these  pleas. 

The  important  words  in  the  first  specification  filed  by  the  plaintiff 
were  ihese :  *'  My  improvements  in  machinery  or  apparatus  for  pre- 
paring, slubbinff,  and  roving  cotton,  and  other  fiorous  substances^ 
apply  solely  to  that  part  of  such  machinery  called  the  fiyer,  which  is 
employed,  in  connection  with  the  spindle,  for  the  purpose  of  winding 
the  sliver  or  roving  upon  the  bobbin.  My  invention  consists  in  the 
application  of  the  principle  of  centrifugal  force  to  the  flyers  employed 
in  the  above-mentioned  machinery,  for  the  purpose  of  producing  the 
required  elasticity  or  pressure  upon  the  bobbin,  by  causing  the  small 
spur  or  lever,  which  conducts  the  sliver  of  cotton  or  other  fibroos 
material  on  to  the  bobbin,  to  press  or  bear  against  the  same  simply 
by  the  action  of  such  force,  instead  of  beins  aflected  by  springs  or 
such  other  mechanical  pressure.  By  the  apmication  of  this  invention 
the  bobbins  of  rovings  will  not  only  be  maoe  hard,  but  equally  com- 

Sressed  throughout,  as  the  pressure  upon  the  same  will  be  found  to 
ecreaae  slightly  as  the  diameter  of  the  bobbin  increases,  and  thus 
ec[uali2e  the  formation  thereof,  instead  of  having  the  outer  or  finished 
diameter  made  harder  than  the  interior,  which  has  hitherto  been  the 
case."  The  specification  went  on  to  describe  the  apparatus,  and  said 
that  the  upper  end  of  the  hollow  flyer  leg  ''has  a  small  weight,  A, 
attached  thereto.  As  the  flyer,  e  e,  revolves  at  a  high  velocity,  the 
weight  A,  at  the  upper  end  of  the  wire,  will  be  thrown  froni  the  centre, 
and  cause  the  spur  or  lever,  e,  at  the  lower  end  o£  the  wire^  to  bear  or 
press  against  the  bobbin,  b  b,  the  pressure  slightly  deereasing  as  the 
increasing  diameter  of  the  bobbins  causes  the  weight,  A,  to  approach 
the  centre  of  rotation."  A  drawing  was  attached  to  this  desoription. 
l?he  specification  concluded  thus :  **  The  above  apparatus  represents 
one  particular  and  practicable  mode  of  applying  my  invention ;  but 
I  would  here  remark,  that  I  do  not  intend  to  confine  myself  to  this 
particular  method ;  but  I  claim  as  my  invention  the  application  <tf  the 
law  or  principle  of  centrifugal  force  to  the  particular  or  special  par- 
pose  above  set  forth,  that  is,  to  flyers  used,"  &c.,  as  before  aescriMd. 
The  plaintiff  afterwards,  under  the  6  &  6  Will.  4,  c.  88,  and  16  & 
16  Vict.  0.  88,  put  in  a  disclaimer,  which  thus  recites  the  reason  for 
making  it :  "  Whereas  I  have  been  advised  that  the  claim  of  my  in- 
vention, contained  in  the  said  specification,  may  be  construed  in  such 
9  manner  as  to  be  more  extensive  than  I  intended,  and  by  reason 
thereof  I  am  desirous  of  making  and  extending  the  disclaimer  herein- 
after expressed,"  &c.    It  then  proceeded :  "  I  disclaim  all  application 
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of  tbe  Ww  or  principle  of  centrifugal  foroe  as  being  part  of  my  said 
inrention.  or  as  being  comprised  in  my  claim  of  invention  contained 
in  the  said  specification,  except  only  the  application  of  centrifn^ 
foroe  by  mean$  of  a  weight  acting  upon  a  preaser,  so  as  to  cause  it  to 
press  against  a  bobbin,  as  described  in  the  said  specification ;  and  I 
declare  that  the  abore-written  disclaimer  is  not  intended  to  extend  the 
exdosire  right  granted  by  the  said  letters  patent^  and  shall  not  extend 
the  said  right  in  any  way  whatever." 

The  cause  was  tried  before  Lord  Campbell,  at  the  sittings  after 
Trinity  Term,  1867,  when  evidence  was  given  to  show  that  the  object 
of  the  plaintiff's  invention  was  to  produce  a  dose  and  even  winding 
of  cotton  on  a  bobbin,  and  that  this  was  effected  by  a  continuing 
pressure  on  the  whole  side  of  the  bobbin,  while  the  winding  was 
going  on.  Among  the  witnesses  called  ibr  the  plaintiff  were  the  fol* 
lowing  :^ACr.  Carpmael,  after  describing  the  two  machines,  said,  "  The 
similarity  between  that  and  Mr.  Seed's  is,  that  the  weight  is  carried 
up  the  leg  of  the  fiyer ;  but  the  defendants  do  not  carry  the  mean  of 
the  weight  at  the  top ;  they  make  theirs  weighty  all  the  way  up.  Mr. 
Seed  does  not  distribute  his  weight,  but  carries  it  to  the  top ;  the  de* 
lendants  carry  it  only  part  to  the  top,  and  distribute  it  all  the  way.  I 
think  that  is  not  any  substantial  difference.  It  has  the  essential  fea« 
tore  of  Mr.  Seed's,  in  carrying  the  weight  from  the  bottom  of  the 
leg  up  the  leg,  and  preventing  the  large  excess  of  weight  at  the  end 
of  the  leg  which  previously  existed." 

Mr.  Charles  May  said :  *'  The  distinctive  property  of  the  plaintiff's 
pressor  consists  in  the  application  of  the  centrifugal  tendencv  of  the 
weight,  that  weight  being  supported  at  a  higher  point  than  the  plane 
of  rotation  of  the  pressing  finger.  The  defendants'  pressor  so  far 
resembles  the  plaintiff's  in  the  peculiar  distinctive  quality  of  bring* 
ing  the  weight  nearer  to  the  source  of  motion ;  by  bringing  it  higher 
op  the  leg  there  is  less  tendency  to  create  that  vibration  which  I 
believe  was  fatal  to  Dyer's  pressor.  It  gives  the  peculiar  advantages 
of  the  plaintiff's  in  a  great  measure."  In  cross-examination  he  said 
that  the  weight  in  the  aefendants'  machine  was  on  the  leg  of  the  flyer ; 
in  the  plaintiff's  it  was  upon  a  separate  piece  of  maohinery — upon  a 
separate  axis. 

At  the  close  of  the  plaintiff's  case  it  was  objected,  first,  that  the 
disclaimer  did,  in  fiict,  extend  the  claim,  and  described  and  claimed 
an  invention  different  from  that  for  which  the  patent  had  been  granted ; 
secondly,  that  if  the  invention  described  in  the  specification,  as  altered 
hj  the  disclaimer,  was  limited  to  the  particular  mode  of  applying  cen- 
trifugal force  described  in  the  disclaimer,  specification,  and  drawings^ 
there  was  no  evidence  of  any  infringement  These  objections  were 
overruled ;  but  the  point  raised  by  the  first  was  reserved.  The  second 
was  not  reserved,  and  the  question  of  infringement  was  left  to  the  jury. 
A  verdict  was  found  for  the  plaintiff. 

In  Michaelmas  Term,  1867,  a  rule  was  obtained  to  enter  judgment 
for  the  defendants,  on  the  ground  that  the  disclaimer  described  a 
^flbrent  invention  than  that  for  which  the  patent  was  granted,  and 
that  if  the  invention  was  oonflned  to  the  particular  mode  of  i4>{>IyiDg 
oentrifugpsl  foroe  described  in  the  speoifioation,  there  was  no  evidenoo 
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of  iDfringement  In  Hilary  Term,  1868,  this  rule  was  di8cIiaTged.(a) 
The  case  was  takea  by  appeal  to  the  Ezcheqaer  Chamber,  upon  leare 
granted  by  the  Court  of  Queen's  Bench,  under  the  17  &  18  Yicta 
126.  The  rule  granted  the  leave,  not  only  on  the  ground  resenred  at 
the  trial,  as  to  the  construction  of  the  specification  and  disclaimer,  bat 
"  also  on  the  ground  that,  taking  the  specification  and  disclaimer  to 
be  good,  for  the  reasons  mentioned  in  the  judgment  of  the  Court, 
there  was  no  evidence  to  go  to  the  jury  of  infringement."  The  patent 
was  there  held  valid,  but  the  migority  of  the  judges  thinking  thst 
there  was  no  evidence  of  infringement,  a  new  tri^  was  ordered.(i) 
Both  parties  appealed ;  the  plaintifi^  because  he  contended  that  the 
Exchequer  Chamber  had  no  authority  to  order  a  new  trial  on  this 
new  ground  of  misdirection ;  the  defendants,  because  they  inosted 
that  the  patent  was  not  valid. 

The  SoUcitor- General  (Sir  W.  AtherUm)  and  Mr.  K  Smith  (Mr.  Hind- 
march  was  with  them)^  for  the  appellant^  Seed. — ^There  was  no  jura- 
diction  in  the  Court  of  Exchequer  Chamber  to  direct  a  new  trial  in 
this  case.  The  leave  granted  under  the  17  &  18  Yiot  c.  126,  ss.  88, 
84,  35,  could  give  no  such  authority.  There  can  only  be  an  appeal 
against  what  was  decided  in  the  Court  below.  The  first  rule  was  to 
enter  a  verdict  for  the  defendants.  That  rule  was  discharged.  The 
Exchequer  Chamber,  on  appeal,  confirmed  that  discharge,  but  dis- 
cussed a  new  matter,  and  oraered  a  new  trial  upon  it.  This  was  not 
exercising  an  appellate,  but  an  original  jurisdiction;  and  there  is 
nothing  to  warrant  such  a  proceeding;  and  the  power  of  appealing 
being  a  statutory  power,  it  must  be  strictly  followed. 

The  original  specification  and  the  patent  must  be  taken  together, 
and  they  sufficiently  set  forth  the  nature  of  the  invention,  and  the 
mode  to  carry  it  into  e£foct,  and  constitute  a  good  ground  for  a  patent 
The  disclaimer  does  not  claim  anything  not  claimed  in  the  specifica- 
tion, but,  on  the  contrarjr,  limits  what  miffht  have  appeared  to  be  a 
claim  for  every  application  of  centrifugal  force  to  a  claim  for  the 
application  of  it  in  the  manner,  and  for  the  purpose,  described  in  the 
specification. 

Assuming  that  the  direction  as  to  infringement  may  now  be  dis- 
cussed, it  is  submitted  that  the  question  of  infringement  was  properly 
left  to  the  jury.  That  question  depends  on  the  testimony  of  wit- 
nesses, and  not  on  the  construction  of  instruments,  and  is  a  question 
for  the  jury,  and  not  for  the  Judge :  Jupe  v.  Pratt,  Webst  Pat.  G8& 
144;  De  k  Bue  v.  Dickenson,  7  E.  &  B.  788  (E.  C.  L.  B.  vol.  90):  so 
it  was  treated  in  Bovill  v.  Keyworth,  Id.  726,  and  in  Lister  v.  Leader, 
8  E.  &  B.  1004  (E.  C.  L.  B.  vol.  92).  A  patent  for  a  combination  does 
not  import  that  each  of  the  parts  is  new,  nay,  it  is  sufficient  if  the  com- 
bination is  new,  though  eaon  of  the  parts  may  be  old.  Whether  the 
combination  is  new  is  a  question  for  the  jury.  In  Steiner  v.  Heald, 
6  Exch.  607,  though  the  obtaining  of  a  colouring  matter  from  madder 
was  known  almost  as  widely,  perhaps,  as  the  principle  of  centrifugal 
force,  still  the  first  application  of  a  known  process,  the  use  of  hot 
water  with  an  acid,  to  a  known  material,  spent  madder,  to  prodnoe 
what  had  never  before  been  obtained  in  the  same  way,  was  left  to  the 

(a)  8  B.  4  B.  755  (B.  C.  L.  B.  Tol.  92). 
(5)  S  B.  4  B.  771. 
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jury  as  sufficient  to  saatain  a  patent.    Hills  v.  The  London  Gas  Com- 
pany,  6  H.  &  N.  812,  is  an  authority  as  to  both  these  propositions. 

The  Lord  Chancellor  intimated  that  the  respondents'  counsel  need 
not  trouble  themselves  on  the  question  respecting  the  jurisdiction  of 
the  Court  in  this  case  to  direct  the  new  trial. 

Mr.  Knawlei  and  Mr.  Orove  (Mr.  Webster  was  witb  them),  for  the 
respondents. — ^The  specification  and  disclaimer  will  not  support  this 
patent.  The  specification  was  too  wide.  When  the  plaintiff  framed 
it,  be  was  plainly  not  aware  that  the  principle  of  centrifugal  force  had 
ever  before  been  applied  to  such  a  purpose.  Yet  it  had  been  applied 
in  Dyer's  patent,  A  patentee  must  sum  up  in  bis  specification  the 
principle  of  his  invention ;  if  that  principle  is  not  new.  the  patent 
caunot  be  supported,  although  it  appears  that  the  application  of  the 
principle  as  described  in  the  specification  is  new :  The  King  v.  Cutler, 
.  1  Stark.  854  (E.  C.  L.  B.  vol.  2);  for  he  must  accurately  describe  bis 
invention,  so  that  men  may  know  both  what  to  do  and  what  to  avoid. 

[The  Lord  Changsllob.— If  there  was  a  proper  disclaimer  of  what 
he  had  no  right  to,  would  not  the  rest  be  valid  7J 

It  might  not,  if  the  original  specification  bad  claimed  as  an  inven- 
tion a  principle  perfectly  well  known  to  every  one;  for  then,  the 
original  being  wholly  void,  no  mere  amendment,  which  a  disclaimer 
is,  could  cure  its  defects. 

Then,  was  the  Court  of  Exchequer  Chamber  right  in  saying  that 
there  was  evidence  to  go  to  the  jury  ?  To  be  able  properly  to  answer 
that  question,  Dyer^s  patent  ought  to  be  here. 

[The  Load  Changbllos.-— £  that  part  of  the  materials  laid  before 
the  Court  of  Appeal  ?    K  not,  it  cannot  be  referred  to.] 

It  is  not  part  of  the  printed  case,  but  it  formed  part  of  the  evidenoci 
for  the  witnesses  referred  to  it^  and  made  comparison  with  it,  and  that 
evidence  is  before  the  House. 

[The  LoBD  Changbllob.— "Dyer's  patent  was  only  referred  to  with 
regard  to  novelty,  but  not  with  regard  to  infringement.] 

jBui  the  two  things  are  so  blended  together  that  it  is  impossible  to 
separate  them.  Dyer's  patent  was  gone,  but  if  that  patent  contained 
what  the  plaintiff  claimed  as  his  invention,  the  use  of  the  machinery 
in  Dyer's  patent  could  not  be  an  infringement  of  the  plaintiff's  patent, 
for  he  could  have  no  exclusive  right  in  what  was  previously  well 
known.  A  similar  process  applied  to  a  purpose  different  from  that 
which  is  the  object  of  the  patent  will  not  constitute  an  infringement. 
In  Higgs  V.  Goodwin,  E.  B.  &  E.  629  (E.  C.  L.  B.  vol.  96),  there  was  a 
jmtent  for  treating  chemically  the  sewage  of  towns,  by  which  a  pre« 
cipitate  was  obtained  that  was  useful  for  agricultural  purposes.  The 
patentee  used  the  h  vdrate  of  lime.  The  defendant,  who  represented 
the  Board  of  Health  for  Hitchin,  in  Hertfordshire,  had  separated  a 
great  part  of  the  sewage  matter  from  the  water  by  filtration,  and  then 
applied  hydrate  of  mercury,  but  did  so  not  with  the  intention  of  turn- 
ing the  precipitate  to  value,  but  of  getting  rid  of  it.  The  jury  thought 
that  the  defendant  had  infringed  the  plaintiff's  patent,  but  the  Court 
held  that  the  intention  was  important,  and,  as  the  plaintiff  had  the 
intention  to  produce  something  which  was  oommerciail  v  valuable,  and 
the  defendant  did  not  interfere  with  that  purpose,  but  avoided  it 
altogetheri  what  he  did  was  no  infringement.    In  that  case  there  was 
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no  doubt  some  qaestion  of  &ct  for  the  jaiy,  bat  that  qaestion  of  fiiet 
being  asoertained,  the  qaestion  of  infringement  became  one  for  the 
Coart  So  in  Barber  v.  Graoe,  1  Exch.  889,  the  patent  was  for  press- 
ing woollen  hosiery  between  heated  boxes.  The  aefendant  introdncei 
Heated  rollers  instead  of  boxes,  and  it  was  held  by  the  Ooart  not  to 
be  an  infringement.  The  new  form  was  a  new  invention.  So  hero 
anybody  was  at  liberty  to  apply  centrifugal  force  for  the  purpose  of 
winding  ootton,  provided  only  that  he  did  not  apply  it  in  the  exact 
way  described  in  the  patent  In  his  disclaimer  the  plaintiff  has  not 
disclaimed  the  title  or  the  means,  but  only  the  supposition  that  he 
claimed  the  application  of  oentrifugal  force  to  this  purpose  as  his 
invention. 

[Lord  Ohklmbfobd. — ^He  disclaims  all  applications  of  that  prin- 
ciple, except  the  application  of  it  as  particularly  described  in  his 
specification.] 

But  his  disclaimer  is  not  there  exact  as  it  should  be. 

[The  LoBD  Chanosllor.— Suppose  there  to  be  six  modes  of  apply- 
ing centrifugal  force :  he  first  claims  all  six,  then  finding  that  five  of 
the  six  are  in  use,  he  disclaims  all  but  one ;  may  he  not  do  so  and 
have  a  valid  patent  7] 

Saunders  v.  Aston,  Webs.  Pat.  Oa&  75  n. ;  (a)  Morgan  v.  Seawaid, 
Id.  178,  2  M.  &  W.  544,  Murph.  k  Hurl.  55 ;  Neilson  v.  Harford, 
Webs.  Pat  Caa  820,  8  M.  &  W.  806,  show  that  a  misleading  specifi- 
eation  cannot  sustain  a  patent  And  such  a  doubtful  disclaimer  as 
the  present  will  not  cure  it  The  plaintiffs  patent  now  depends  on 
his  aisclaimer,  and  that  does  not  fulfil  the  condition  of  showing  mea 
both  what  they  are  to  do  and  what  they  are  to  avoid.  A  man  cannot 
Umit  the  disclaimer  for  the  purpose  of  saving  the  novelty,  and  enlarge 
it  for  the  purpose  of  saving  the  infringement  That  has  been  done 
here.  The  evidence  here  shows  that  the  defendants'  machine  was 
much  more  like  Dyer's  than  the  plaintiff's,  and  in  fiict  disproves  the 
pretence  of  infringement,  and  so  tne  Judge  ought  to  have  decided  on 
the  construction  of  the  patent,  which  is  a  matter  only  for  the  Ooort: 
Neilson  v.  Harford,  Webs.  Pat  Gas.  820,  8  M.  &  W.  806.  The  jury 
ought  to  have  been  distinctlv  told  that  there  was  no  evidenoe  of  in- 
flringement,  and  that  the  verdict  must  be  for  the  defendants. 

Julv  19.  The  LoBB  Gkakcxllob  (Lobd  Cakpbsll).— -On  the 
appeal  by  the  defendants  below  against  the  plaintiff  below,  I  am 
Clearly  of  opinion  that  the  judgment  of  the  Court  of  Excheqoer 
Chamber  ought  to  be  affirmed,  for  the  reasons  assigned  in  delivering 
the  judgment  of  the  Court  of  Queen's  Bench,  which  was  affirmed  by 
the  Court  of  Exchequer  Chamber. 

f  he  other  appeal,  that  of  the  plaintiff  below  against  the  defbndants 
below,  raises  the  question,  whether  at  the  conclusion  of  the  plaintiff's 
case,  the  presiding  Judge  ought  to  have  directed  a  nonsuit,  on  the 
ground  that  although  tne  noveltv  of  the  plaintiff^s  invention  might 
be  established,  there  was  no  evidence  of  inflraction.  This  dep^ded 
upon  the  examination  of  two  scientific  vritnesses  of  great  expeneoee 
and  respectability,  who  are  much  more  familiar  with  such  machinery 
than  anv  Judse  on  the  bench.  They,  after  having  described  the 
plaintiff's  machine  and  a  machine  ct  the  defendants,  manu&etured 
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and  sold  by  them  (which  was  the  alleged  piracy),  swore  as  follows  :— 
"  That  there  was  not  any  substantial  difference  between  them ;  that 
the  defendants'  pressor  so  far  resembled  the  plaintiff's  in  the  peculiar 
distinctive  quality  of  bringing  the  weight  nearer  to  the  source  of 
motion,  by  bringing  it  higher  up  the  leg,  and  by  so  bringing  it  higher 
up  the  leg,  there  was  less  tendency  to  create  that  vibration  which  was 
&tal  to  Dyer's  pressor,  and  that  this  was  the  distinctive  property  and 
advantage  of  the  plaintiff's  pressor,  and  that  the  defendants'  gives  the 
peculiar  advantages  of  the  plaintiff's  in  a  great  measure."  Those 
witnesses  may  be  considered  as  saying,  that  the  defendants'  machine 
sought  to  attain  the  same  object  as  the  plaintiff's,  and  substantially 
by  the  same  process. 

I  must  confess  that  I  have  still  great  difficulty  in  seeing,  how,  while 
these  witnesses  stood  uncontradicted,  the  Judge  could  have  at  once 
withrawn  the  case  from  the  jury.  Contradictorv  evidence  was  after* 
wards  adduced  by  the  defendants,  but  this  could  not  strengthen  the 
renewed  application  for  a  nonsuit.  Where  novelty  or  infringement 
depends  merely  on  the  construction  of  the  specification,  it  is  a  pure 
question  of  law  for  the  Judge;  but  where  the  consideration  arises 
now  &T  one  machine,  or  a  material  part  of  one  machine,  imitates  or 
resembles  another  in  that  which  is  the  alleged  invention,  it  generally 
becomes  a  mixed  question  of  law  and  fact  which  must  be  left  to  the 
jury. 

In  the  present  case,  the  plaintiff  certainly  was  not  entitled  to  a 
▼eidict  without  proving  that  the  defendants  had  substantially  used 
that  particular  mode  of  roving  cotton  to  which  his  disclaimer  confined 
him.  No  exception  was  taken  to  the  manner  in  which  the  question 
was  left  to  the  jury.  There  might  be  a  wrongful  and  actionable  imi- 
tation of  the  plaintiff's  machine,  although  it  was  not  closely  copied  in 
all  respects ;  and  the  degree  of  similitude  or  difference  which  is  or  is 
not  to  constitute  piracy,  seems,  generally  speaking,  to  savour  more 
of  fiict  than  of  law.  In  the  present  case,  the  difference  chiefly  relied 
upon  was  that  the  centrifugal  force  acts  on  a  higher  plane  in  the 
plaintiff's  machine  than  in  the  defendants'.  This  was  a  very  fit  topic 
to  be  addressed  to  the  jury,  but  I  must  very  seriously  doubt  whether 
the  Judge  would  have  been  justified  in  stopping  the  trial,  by  saying 
that  there  could  be  no  infraction  unless  in  both  machines  the  centri- 
funl  force  acted  exactly  in  the  same  plane. 

However,  notwithstanding  these  doubts,  as  I  understand  that  mv 
noble  and  learned  friends,  ^o  heard  this  appeal  argued  at  your  Lord- 
ships' bar,  agree  in  thinking  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  on  this  point  was  right,  I  have  not  so  strong  an 
opinion  in  the  contrary  direction  as  to  force  me  to  dissent,  and  I  shall 
concur  with  them  in  advising  your  Lordships  that  upon  both  appeals 
the  judgment  be  affirmed. 

Lord  Craihivorth. — ^In  this  case,  the  Judges  in  the  Exchequer 
Chamber  directed  a  new  trial,  because,  in  their  opinion,  there  was  no 
evidence  of  infringement.  The  plaintiff  has  appealed,  because  he 
says  there  wa^  evidence^  and  tbat^  therefore,  he  ought  to  be  allowed 
to  maintain  his  action.  The  defendants  have  apjpealed,  because  they 
say  the  invention  now  relied  on  is  not  that  for  wnich  the  patent  was 
granted.    The  Court  of  Queen's  Bench,  on  the  latter  pointy  was  unani* 
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moTis  in  favour  of  the  plaintiff,  and  a  majority  of  the  Judges  io  the 
Court  of  Exchequer  Chambei  concurred. 

I  adopt  the  same  opinion.  I  think,  reading  the  specification  in  a 
fair  spirit,  we  must  understand  the  patentee  to  have  said,  that  he 
claimed  as  his  invention  the  application  of  centrifugal  force  to  the 
flyers  in  the  mode  elaborately  explained  in  his  diagrams.  Bat  then 
he  did  not  confine  himself  to  tnat  mode;  he  claimed,  farther,  the 
application  of  the  principle  of  centrifugal  force  to  flyers  used  in 
machinery  for  preparing  and  roving  cotton,  in  whatever  way  it  might 
be  applied.  The  effect  of  the  disclaimer  was  to  strike  out  of  the 
specification  this  latter  general  claim,  leaving  only  the  claim  for  the 
articular  mode  of  application  specially  described.  I  think  it  woald 
e  unreasonable  and  hypercritical  to  say  that  on  a  specification  so 
framed  the  patentee  had  not  claimed  as  his  invention,  or  as  part  of 
his  invention,  what  he  had  described.  And  when,  therefore,  by  the 
disclaimer  the  general  claim  is  abandoned,  the  particular  claim  remains 
good.    This  disposes,  therefore,  of  the  cross-appeal. 

On  the  original  appeal  I  think  that  the  Court  of  Exchequer  Cham- 
ber was  right  in  holding  that  there  was  no  evidence  of  infringement, 
and  so  that  there  must  be  a  new  trial. 

By^  the  disclaimer  the  right  of  the  plaintiff  was  confined  to  the 
application  of  centrifugal  force,  by  means  of  a  weight  acting  on  a 
pressor,  so  as  to  cause  it  to  press  against  a  bobbin,  a  weight  working 
m  a  plane  above  the  rest  of  the  machinery,  as  described  in  the  speci- 
fication. There  was  no  evidence  of  the  defendants  having  so  applied 
centrifugal  force.  Their  machine  had  no  weight.  The  weight  refer- 
red to  in  the  specification  is  a  distinct  part  of  the  machinery.  The 
claim  is  not  for  the  application  of  centrifugal  force  by  means  of  vxighi 
acting  on  a  pressor,  but  by  means  of  a  weighty  and  of  a  weight  acting 
in  the  manner  minutely  described  in  the  specification.  This  is  not  the 
case  of  an  equivalent.  What  the  defenaants  did,  was  to  obtain  the 
advantage  of  pressure,  by  means  of  centrifugal  force,  obtained  withont 
a  weight  acting  in  the  manner  described  by  the  plaintiff,  and  forming 
an  essential  part  of  his  claim.  If  the  machine  of  the  defendants  is  an 
infringement  of  the  plaintiff's  patent,  then  he,  in  truth,  retains  the 
benefit  of  all  which  he  has  disclaimed.  I  am,  therefore,  of  opinion 
that  the  judgment  of  the  Exchequer  Chamber  was  right,  and,  so  that 
both  appeals  ought  to  be  dismiss^. 

Lord  Wbnsleydalb. — My  Lords,  there  are  two  questions  for  your 
Lordships'  decision  in  this  case.  The  first,  whether  the  defenaants 
are  entitled  to  have  a  rule  to  enter  judgment  for  them  on  the  point 
reserved.  The  second,  whether,  upon  the  evidence  stated  in  the  case 
agreed  upon  between  the  parties,  there  was  any  evidence  to  go  to  the 
jury  of  an  infringement  of  the  patent  as  limited  by  the  disclaimer. 

Upon  the  first  question,  which  is,  whether,  after  the  disclaimer 
entered  pursuant  to  the  statute  5  &  6  Will.  4,  c.  83,  the  patent  was 
good  for  the  particular  machine  described  in  the  specification,  I  cer- 
tainly have  doubted.  I  have  had  a  doubt  whether  the  judgment  of  the 
Court  below  was  right  on  this  point,  and  that  doubt  is  not  altogether 
removed.  I  do  not  think  this  is  the  sort  of  case  to  which  the  statute 
was  meant  to  apply.  The  patent  is  for  every  sort  of  application  of  the 
law  or  principle  of  centrifugal  force  to  flyers  used  in  machinery,  or 
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apparatus  for  slubbinff  and  roving  cotton,  &o.,  and  not  for  a  particular 
machine  or  form  of  doing  this,  and  the  disclaimer  is  founded  on  a 
false  suggestion  (for  false  it  certainly  was)  that  the  patentee's  claim 
might  be  construed  to  be  more  extensive  than  he  intended.  That 
appears  to  me  to  be  (yoAte  a  fiction.  It  is  now  converted  into  a  patent 
for  a  particular  machine.  But  my  doubt  is  by  no  means  such  as  to 
induce  me  to  dissent  from  the  united  opinions  of  the  Judges  of  the 
Court  of  Queen's  Bench,  and  the  opinions  of  the  majority  of  the  Judges 
of  the  Court  of  Error,  and,  therefore,  I  agree  that  the  judgment  must 
be  affirmed  on  the  point  reserved  by  Lord  Campbell  on  the  trial. 

The  other  question  is  then  to  be  considered,  whether  there  was  any 
evidence  to  go  to  the  jurjr  of  the  infringement  of  this  patent  right  by 
the  defendants.  That  this  question  is  open  upon  the  rule  pronounced 
by  the  Court  of  Queen's  Bench,  has  been  already  decided  by  your 
Lordships.  We  may  now  assume  that  the  patent  was  for  the  machine 
described  in  the  specification  and  drawings  annexed  for  the  application 
of  centrifugal  force  to  the  flyers  employed  in  roving,  ana  for  that 
machine  only ;  and  the  question  is,  whether  it  has  been  infringed  by 
the  defendants. 

The  question  of  infringement  is  one  of  mixed  law  and  fact.  The 
construction  of  the  specification  is  for  the  Court,  with  the  aid  of  such 
facts  as  are  admissible,  to  explain  written  documents.  In  deciding 
whether  there  has  been  an  infringement,  there  is  a  question  of  fact 
wholly  for  the  jury,  viz.,  what  the  defendants  have  done;  and  if 
scientific  evidence  is  necessary  fully  to  elucidate  the  case  on  either 
side,  it  is  no  doubt  admissible,  and  in  determining  the  question  of 
infringement,  the  Judge  must  apply  what  the  jurymen  find  to  be 
true.  This  is  generally  done  in  summing  up  the  case  by  the  Judge, 
he  leaving  the  necessary  facts  to  the  jury,  and  giving  conditionally 
the  necessary  directions  in  point  of  law.  The  opinion  of  scientific 
witnesses  is  only  admissible  as  proof  of  facts.  Their  opinion  as  to 
whether  there  has  been  an  infringement  or  not,  though  sometimes 
received,  in  order  to  save  time  and  trouble,  is,  strictly  speaking,  in- 
admissible, and  if  objected  to,  ought  to  be  rejected.  The  Court  alone 
is  to  decide  (][uestions  of  law. 

The  question  for  your  Lordships  in  this  case  is,  simply,  whether 
the  facts  proved  by  the  witnesses^  and  set  out  in  the  case,  were  suffi- 
cient evidence  which  ought  to  have  been  left  to  the  jury  as  proof  of 
infringement  by  the  defendants;  that  is,  where  they  are  such  as, 
if  the  jury  believed  them  to  be  true,  would  warrant  the  finding  that 
there  had  been  an  infringement  of  this  patent  for  the  particular 
machine  described  in  the  specification. 

I  have  come  to  the  conclusion  that  the  unanimous  opinion  of  the 
Judges  of  the  £xche(}uer  Chamber  on  this  question  is  correct,  and 
that  when  all  the  evidence  stated  is  considered,  there  was  not  suffi- 
cient to  warrant  the  jury  in  finding  that  verdict,  and  that  the  plain- 
tiff ought  to  have  been  nonsuited.  The  Court  of  Queen's  Bench 
seems  to  have  given  too  much  effect  to  the  opinions  of  Messrs.  Carp- 
mael  and  May.  In  this  case,  the  models  of  both  machines  are  brought 
before  us,  and  would  be  before  the  jury ;  and  judging  from  them,  we 
see  for  ourselves,  that  though  they  both  an83Yer  the  object  of  &PP}j* 
ing  centrifugal  force  to  the  flyers,  they  do  it  in  a  different  way.    The 
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plaintiff's  wire  is  distinot  from  the  flyers ;  he  uses  what  is  in  oommoiB 
parlance  a  weight,  and  that  weight  is  at  ^e  end  of  the  perpendicular 
wire,  at  the  top  of  it,  and  conld  not  be  pat  lower  without  interfering 
with  the  bobbin ;  the  defendants  do  not  use  sach  a  weight,  they  dis- 
tribute  weight  bj  a  sort  of  case  round  the  bottom  part  of  the  fljer, 
the  centre  of  gravity  being  lower  than  the  middle  of  the  flyer.  The 
evidence  of  the  scientific  witnesses  cannot  alter  these  facts,  and  their 
opinion  that  one  machine  is  a  piracy  of  the  other  is  of  no  consequ^oe 
whatever,  for  that  is  a  question  not  in  their  province  to  decide.  They 
{>rove,  and  indeed  that  is  evident  from  the  models,  that  in  the  plain* 
tiff's  the  centrifugal  force  operates  on  a  higher  plane  than  in  the 
defendants',  and  that  in  that  respect  the  plaintiff's  is  a  better  inven 
tion  than  the  defendants'.  But  that  shows  that  the  machines  operate 
differently,  though  they  both  operate  on  the  fineer  or  pressor  by  oen- 
Irifugal  force.  If  the  claim  in  the  patent  had  continued  to  be  for 
any  mode  of  applying  centrifugal  force  to  the  finger  or  presser,  un- 
doubtedly the  defendants'  machine  would  have  been  an  infringement 
But  the  disclaimer  puts  an  end  to  that  argument,  and  the  patent  being 
for  a  particular  machine  only,  which  clearly  operates  differently  from 
that  of  the  defendants,  it  seems,  I  own,  to  1>e  rery  clear  that  one  is  not 
a  piracy  of  the  other.  It  is  only  by  confounding  the  patent  as  it  was, 
with  the  patent  as  it  is,  that  an  infringement  of  the  patent  can  be 
made  out. 

Therefore,  I  think  that  your  Lordships  ought  to  affirm  the  judg- 
ment, and  that  there  should  be  a  new  trial. 

Lord  Ghslhsfobd. — My  Lords,  there  are  two  questions  in  these 
cases,  first,  as  to  the  validity  of  the  disclaimer ;  second,  as  to  the  evi- 
dence  of  infringement. 

Upon  the  first  point,  I  am  of  opinion  that  the  disclaimer  did  not 
extend  the  right  granted  by  the  letters  patent,  nor  did  the  speciiica- 
tion,  as  altered  by  the  disclaimer,  describe  another  and  a  different 
invention  from  that  for  which  the  patent  was  ^ranted. 

The  plaintiff  by  his  original  specification,  shows  that  he  considered 
himself  to  be  first  discoverer  of  the  application  of  centrifugal  force  to 
that  part  of  the  machinery  for  roving  cotton  by  which  the  sliver  or 
roving  is  wound  upon  the  bobbin.  But  it  is  evident  that  the  idea 
which  led  to  his  taking  out  his  letters  patent,  was  the  application  of 
the  principle  of  centrifugal  force  to  flyers,  as  embodied  in  the  machine 
which  is  described  in  his  specification  and  drawings.  Acting,  how- 
ever, under  the  impression  that  he  was  the  first  discoverer  of  the 
application  of  the  principle  generally,  he  proceeds,  after  the  descrip- 
tion of  his  specific  machine,  to  state  that  he  does  not  intend  to  confine 
himself  to  the  particular  method  represented,  but  that  he  claims  as 
his  invention  *'  the  application  of  the  law  or  principle  of  centrifagal 
force  to  the  particular  or  special  purpose  above  set  forth." 

^  Now  there  may  be  some  doubt  whether,  upon  a  claim  so  general 
his  patent  would  have  been  sustained ;  but  at  all  events,  if  any  person 
had  previously  applied  centrifugal  force  in  any  manner  to  the  flyers, 
for  the  purpose  of  winding  the  cotton  on  the  bobbin,  the  letters  patest 
would  have  been  void.  The  plaintiff  therefore^  having  probably 
heard  of  Dyer's  patent^  proceeded  to  enter  a  disclaimer.  Assumiog 
that  the  specification  had  been  origiaidly  bad,  on  aooooot  of  the 


ADDITIONAL  CASES.  735 


generality  of  the  claim,  T  see  nothing  in  the  Act  ot  Parlt  inent  which 
prevents  sach  an  objection  as  this  being  removed,  the  tuly limir^tioa 
to  a  disclaimer  of  any  part  of  the  specification  being  thai  u  dnall  not 
extend  the  exclusive  right  granted  bv  the  letters  patent.  Whether 
the  disclaimer  in  this  case  does  extend  the  right  must  depend  UDon 
the  construction  of  the  original  specification.  Now,  I  do  not  under- 
stand the  specification  to  claim,  as  the  plaintiff's  invention,  the  appli- 
cation of  the  law  or  principle  of  centrifugal  force  generally  to  flyers, 
and  then  to  describe  and  exhibit  the  particular  machine  as  an  illus- 
tration of  the  mode  in  which  that  general  principle  might  be  carried 
into  effect ;  but  it  appears  to  me,  that  the  plaintifi^  first  claims  the 
particular  method  described,  and  afterwards  every  other  application 
of  centrifugal  force  to  the  purpose  set  forth.  Then,  when  he  dis- 
claims all  application  of  the  law  or  principle  of  centrifugal  force, 
except  only  the  application  of  centrifugal  force  as  described  in  the 
specification,  he  does  not  abandon  the  whole  of  his  invention,  and 
leave  himself  nothing  but  an  illustration  of  it;  but  he  gives  up  all 
that  is  general,  and  limits  himself  to  the  particular  method,  which 
was  a  substantial  and  independent  claim,  to  which  the  general  claim 
bad  previously  been  superadded. 

In  this  view  the  disclaimer  certainly  does  not  extend  the  right,  nor 
can  it  be  said  to  describe  a  different  invention. 

But  the  disclaimer,  having  thus  narrowed  the  claim,  and  having 
fixed  it  to  the  precise  and  particular  machine  described,  the  question 
of  infringement  is  brought  to  a  very  simple  point.  This  question 
must  necessarily  be  one  of  fact,  because  it  depends  upon  something 
which  has  been  done  by  the  defendants,  by  which  the  plaintiff's  right 
is  alleged  to  have  been  invaded.  But  it  may  become  a  matter  for 
the  Judge  to  determine,  not  whether  the  acts  have  been  done,  but 
whether,  upon  proof  of  their  having  been  done,  the  plaintiff  has  any 
case. 

The  mere  production  of  the  machine  used  by  the  defendants  may 
satisfy  the  Judge  that  it  is  entirely  different  from  the  plaintiff's,  and 
therefore  that  there  is  no  evidence  of  infringement  to  go  to  the  jury, 
and  such,  I  think,  ought  to  have  been  the  view  taken  in  this  case. 
The  nature  of  the  plaintiff's  invention  is  limited  by  the  disclaimer  to 
the  application  of  centrifugal  force  by  means  of  a  weight  acting  upon 
a  presser,  so  as  to  cause  it  to  press  against  a  bobbin,  as  described  in 
the  specification.  Now,  the  weight  mentioned  in  the  specification, 
and  shown  in  the  drawing,  is  not  only  a  substantial  but  an  essential 
part  of  the  machinery,  and  the  mode  of  its  application  may  be  said  to 
oe  the  very  machine  itself.  But  the  defendants'  has  no  weight  at  all, 
in  the  sense  of  the  plaintiff's  specification.  The  scientific  witnesses, 
indeed,  say  that  the  plaintiff's  weight  is  carried  up  the  leg  of  the  flyer 
to  the  upper  part,  or  in  other  words,  that  it  is  placed  at  the  top  of  the 
leg  of  tne  flyer,  and  that  the  defendants'  weight  is  carried  a  little 
more  than  half  way  up  the  leg;  but  this  application  of  the  term 
^*  weight''  to  the  defendants'  machine  is  really  only  an  ingenious  mode 
of  establishing  its  resemblance  to  the  plaintiff's.  The  defendants 
have  no  weight,  properly  so  called,  to  come  up  or  down  the  leg 
of  the  flyer,  but  use  a  vertical  rod,  consisting  of  a  solid  piece  of 
metal,  on  the  leg  of  the  flyer,  which  itself  constitutes  the  means 
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of  working  the  presser,  and  which  is  entirely  different  from  the  wire, 
with  the  upper  end  bent,  and  a  small  weight  attached  thereto,  which 
is  the  plaintiff's  invention.  As  the  plaintiff  is  therefore  confined  by 
his  disclaimer  to  the  precise  machine  which  he  has  described,  and  the 
machinery  of  the  defendants  is  not  similar  to  it,  though  prodncing 
the  same  result,  the  jury  at  the  trial  ought  to  have  been  told,  that 
there  was  no  evidence  of  infringement;  and  the  judgment  of  the 
Court  of  Exchequer  Chamber  is  therefore  right,  and  must  be  affirmed. 
Judgment  of  the  Court  of  Exchequer  Chamber  affirmed,  and  appeal 
dismissed. 


HEATHFIELD  YOUNG,  Plaintiff  in  Error.    RICHASD  R  BIL- 
LITER,  Defendant  in  Error.    June  25,  26 ;  July  6 ;  August  S^a) 

The  words  '*  fraadulent  and  Toid  as  against  the  assignee  of  snch'*  persons  contamed  hi 
the  59th  section  of  the  1  &  S  Vict.  c.  110,  s.  59,  do  not  mean  frandnlent  and  Toid  abso- 
lutely, but  only  as  to  the  assignee,  so  that  a  transaction  forbidden  bj  that  section,  and 
declared  **  fraudulent  and  void  as  to  the  assignee"  may  be  valid  as  to  other  persons. 

Where  therefore  F.,  a  debtor,  intending  to  petition  the  Insolvent  Debtors'  Coart,  voIbik 
tarily  gave  Y.,  one  of  his  creditors,  a  warrant  of  attorney  on  which  Y.  entered  np  jodi;- 
ment,  and  issued  execution,  and  the  sheriff  seized  and  sold  the  goods ;  and  F.  afterwardi 
presented  his  petition,  and  an  assignee  was  appointed : 

Held,  that  the  assignee  could  not  treat  the  transaction  as  void  from  the  beginning  snd 
maintain  trover  against  Y.  on  an  alleged  wrongful  conversion  at  the  time  of  the  smrare. 

The  assignee  brought  trover,  alleging  in  the  first  count,  that  the  creditor  Y.  wrongfally 
deprived  F.  of  the  goods.  Y.  pleaded  not  guilty,  and  also  the  warrant  of  attorney  snd 
the  execution  under  it  The  assignee  replied,  that  after  the  1  &  2  Vict.  c.  110,  and  within 
three  months  before  F.'s  imprisonment,  F.,  being  in  insolvent  circumstances,  did,  with  tlie 
intent  of  petitioning  the  Court,  &c.,  voluntarily,  fraudulently,  and  contrary  to  the  statute, 
charge  his  estate  in  favour  of  Y.,  a  creditor,  by  means  of  a  warrant  of  attorney,  fraudolent 
and  void  within  the  statute,  whereby  Y.  obtained  execution,  &c. : 

Held,  that  on  this  pleading  trover  was  not  maintainable  against  Y.  Qa.  Whether  voder 
such  circumstances  as  these  there  could  be  any  form  of  action  by  which  the  assignee  oonld 
obtain  redress  ? 

Qu.  also,  whether  judgment  having  been  entered  for  the  Plaintiff  in  the  Court  below, 
the  House  had  power  to  do  more  (except  by  consent)  than  to  reverse  the  judgmoit,  ssd 
order  a  venire  de  novo  f 

Tms  was  an  action  of  trover  for  goods,  brought  by  Billiter,  as  the 
assignee  of  Flint.  The  first  count  alone  is  material  to  be  stated.  That 
count  charged  the  defendant  with  converting,  or  disposing  to  his  own 
use,  or  wrongfully  depriving  Flint,  the  insolvent,  of  the  goods  in  the 
first  count  mentioned.  The  defendant  pleaded  several  pleas,  of  which 
only  two  require  to  be  noticed:  not  guilty;  and,  for  a  fourth  plea, 
that  before  Flint  became  insolvent,  the  defendant  recovered  judgment 
against  him,  and  took  his  goods  in  execution,  and  that  such  takin?, 
and  the  sale  thereof,  were  the  conversion  complained  of.  The  repli- 
cation to  this  fourth  plea  alleged,  that  after  the  1  &  2  Yict  c.  110, {h) 

(a)  8  H.  of  L.  682. 

(6)  1  &  2  Vict.  c.  110,  8.  59.  *'  If  anj  prisoner  shaU,  before  or  after  his  imprisonment, 
being  in  insolvent  circumstances,  voluntarily  convej,  assign,  transfer,  charge,  dcliTcr, 
or  TMke  over  any  estate,  real  or  personal,  security  for  money,  bond,  bill,  note,  propertr, 
goods,  or  effects  whatsoever,  to  any  creditor,  or  to  any  person  in  trust  for,  or  to  or  for 
the  use,  Ac.,  of  any  creditor,  every  such  conveyance,  assignment,  transfer,  charge,  delivery} 
and  making  over  shall  be  deemed,  and  is  hereby  declared  to  be,  fraudulent  and  void  ss 
against  the  provisional  or  other  assignee  or  assignees  of  such  prisoner  appointed  nnder  this 
Act :  Provided  that  no  nich  conveyance,  assignment,  transfer,  charge,  delivery^  or  making 
over  shall  ba  so  daemed  fraudulent  and  void  unless  made  within  three  montha  before  ths 
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and  within  three  months  before  Flint'p  imprisonment,  he,  Flint,  being 
in  insolvent  circumstances,  did,  with  the  intent  of  petitioning  the 
Court  for  the  relief  of  insolvent  debtors,  voluntarily  and  fraudulently, 
and  contrary  to  the  statute,  charge  his  estate  in  favour  of  Young,  then 
being  a  creditor,  by  means  of  a  warrant  of  attorney,  fraudulent  and 
void  within  the  statute,  whereby,  and  not  otherwise.  Young  obtained 
the  judgment  and  execution  aforesaid,  which  were  fraudulent  and 
void. 

The  cause  was  tried  at  Lewes  at  the  Spring  Assizes  of  1853,  before 
Mr.  Justice  Coleridge,  when  it  appeared  that  on  the  20th  February, 
1852,  Flint  gave  to  Young  a  warrant  of  attorney  to  secure  payment 
of  2S0L,  with  interest,  at  a  time  specified ;  that  on  the  10th  March,' 
1852,  judgment  was  signed  on  this  warrant  of  attorney;  on  the  2Sd 
March,  a  Ji.fa.  was  issued  to  levy  2357. ;  that  the  writ  was  delivered 
to  the  sheriff,  who  seized  the  goods  on  the  following  day,  and  sold 
them  on  the  26th ;  and  on  the  16th  April  made  a  return  to  the  writ 
that  he  had  levied  1281.  Ss.  id.  On  the  19th  April,  Flint  was  arrested 
by  a  creditor ;  on  the  28d  April  he  filed  his  petition ;  and  on  the  24th 
April  the  vesting  order  was  made,  vesting  the  estate  of  the  insolvent 
in  the  provisional  assignee.  On  the  5th  June,  1852,  Billiter  was 
appointed  the  creditors'  assignee.     No  demand  and  refusal  were 

f  roved,  but  this  action  was  commenced  on  the  25th  November,  1852. 
n  the  course  of  the  trial,  the  plaintiff  offered  in  evidence  an  adjudi- 
cation of  the  Insolvent  Court,  by  which  Flint  was  remanded  for  one 
year  for  having  charged  or  mortgaged  his  property  fraudulently,  with 
the  intent  of  diminishing  the  sum  to  be  divided  among  his  creditors. 
The  defendants'  counsel  objected  to  the  contents  of  the  adjudication 
being  read,  but  the  objection  was  overruled.  The  learned  Judge  left 
the  case  to  the  jury,  on  the  question,  whether  the  giving  of  the  war- 
rant of  attorney  was  a  voluntary  preference;  observing,  that  it  was 
for  the  plaintiff  to  establish  that  fact,  and  that  there  was  evidence 
upon  it  for  the  consideration  of  the  jury.  Exceptions  were  taken  t6 
the  admission  of  the  contents  of  the  adjudication,  and  to  the  direction 
of  the  learned  Judge.  A  verdict  was  found  for  the  plaintiff,  and  judg- 
ment entered  for  him,  after  which  proceedings  in  error  were  taken, 
and  the  judgment  was  affirmed  in  the  Exchequer  Chamber.(a)  The 
case  was  then  brought  up  to  this  House  under  the  Common  Law  Pro- 
cedure Act,  1852. 

The  Judges  were  summoned,  and  Lord  Chief  Baron  Pollock,  Mr. 
Justice  Wightman,  Mr.  Justice  Williams,  Mr.  Justice  Crompton,  Mr, 
Baron  Channell,  and  Mr.  Justice  Blackburn  attended. 

Mr.  Vernon  Harcourt,  for  the  plaintiff  in  error. — Trover  is  not  main- 
tainable here  by  the  assignee.  The  person  who  alone  can  maintain  it 
must  have,  at  the  time  of  the  alleged  conversion,  the  possession  of  the 

?oods,  or  the  right  of  possession :  2  Williams'  Saunders,  47  a,  47  k. 
'here  was  no  such  right  in  the  insolvent  at  the  time  of  the  seizure, 
for  he  had  voluutarily  done  that  which  was  a  mode  of  delivery  of  them 
to  the  creditor ;  and  there  was  no  such  right  in  the  assignee,  for,  until 

eommeiioemeiit  of  rach  imprbonineiit,  or  with  the  view  or  intention,  hy  the  perty  so  eon- 
rtjingf  aatigning,  tnuiiArzing,  charging,  deliTering,  or  msking  over,  of  petitioning  the 
feid  Conrt  for  his  discharge  tarn  oostody  nnder  tfaif  Act.'* 
(a)  «  S.  ft  B.  1  (E.  C.  L.  B.  TOl.  88). 
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after  the  insolvency  and  the  vesting  order,  the  property  of  the  in- 
solvent did  not  vest  in  him,  and  when  it  did,  there  was  nothing  in  the 
1  &  2  Vict.  c.  110,  which  operated  by  relation  backwards,  to  give  him 
any  property  in  goods  already  disposed  of  by  the  insolvent    The 
security  here  was  not  void,  but  only  voidable.    The  word  "  void"  in 
a  statute  has  often  received  such  a  construction :  The  Lincoln  College 
Case,  3  Co.  Rep.  63,  59  b.    So  in  Bryan  v.  Child,  6  Exch.  368,  the 
words  "  null  and  void,"  in  the  12  &  18  Vict.  c.  106,  s.  137,  received 
the  construction  of  voidable  only.    But  even  if  the  words  should  be 
strictly  construed,  and  the  security  be  null  and  void,  trover  is  not 
maintainable.    The  act  done  may  be  utterly  void,  but  still  there  may 
not  have  been  any  wrongful  conversion  of  the  goods  which  were  the 
subject  of  that  act :   Horwood  v.  Smith,  2  Term  Bep.  750.    There 
property  that  had  been  stolen  had  been  bond  flde  purchased  in  market 
overt  by  the  defendant,  and  by  him  sold  again,  and  it  was  held,  that 
the  defendant  was  not  liable  in  trover.    In  Peer  v,  Humphrey,  2  Ad. 
&  E.  495  (E.  C.  L.  B.  vol.  29),  the  defendant  had  bond  fide  purchased 
some  stolen  property,  but  as  he  did  not  purchase  it  in  market  overt, 
trover  was  held  maintainable  against  him,  but  that  was  because  do 
property  had  passed  by  the  sale.    Here  it  did  pass,  and  the  question 
IS,  whether  what  was  complete  and  valid  at  the  time  can  afterwards 
be  in  this  manner  rendered  invalid.    The  judgment  in  Stephenson  v. 
Newnham,  13  C.  B.  285,  302  (E.  C.  L.  B.  vol.  76),  shows  that  it 
cannot.    In  order  to  maintain  trover,  there  must  be  some  act  of  wrong- 
ful conversion  at  the  moment :  Wilrashurst  v.  Bowker,  5  Bing.  N.  C. 
541  (E.  C.  L.  B.  vol.  35) ;  Nixon  v.  Jenkins,  2  H.  Bl.  135.    There  was 
a  period  here  during  which  the  transfer  was  good,  and  the  property 
had  passed ;  the  assignee,  therefore,  cannot  claim  it  back  in  trover 
from  the  person  who,  at  the  moment  he  disposed  of  it,  had  a  valid 
title  to  do  BO.    In  Nicholson  v.  Gooch,  5  E.  &  B.  999  (E.  C.  L.  B.  vol 
85),  a  member  of  the  Stock  Exchange,  under  engagements  with  other 
members,  wrote  to  the  secretary  to  say  that  he  could  not  fulfil  his 
engagements;  he  was,  accordingly,  under  the  rules  of  the  House, 
declared  a  defaulter,  and  the  secretary  received  what  was  due  to  him 
from  sotpe  members  and  distributed  it  among  those  to  whom  he  was 
indebted ;  he  was  afterwards  declared  a  bankrupt  under  the  Act  ci 
1849  ;  but  even  under  the  Bankrupt  Act  it  was  held  that  the  money 
thus  distributed  could  not  be  recovered  from  the  secretary  as  money 
had  and  received  to  the  use  of  the  assignees,  for  it  did  not  bear  that 
character  at  the  time  he  received  it.     Brook  v.  Mitchell,  6  Bing.  If. 
C.  349  (E.  C.  L.  B.  vol.  37),  establishes  that  nothing  vests  in  the 
assignee  at  the  moment  the  warrant  of  attorney  is  executed,  but  only 
from  the  time  of  the  insolvency,  and  that  the  act  done  can  only  he 
void  as  against  those  who,  at  the  time  of  its  being  done,  had  the  right 
to  the  possession  of  the  property. 

This  case  ought  to  be  left,  as  was  suggested  in  the  judgment  read 
by  Chief  Justice  Jervis  in  the  Exchequer  Chamber,  to  "  the  general 

frinciples  of  the  law  applicable  to  fraudulent  and  void  transactions.^ 
n  Dillon  t;.  Edwards,  2  Moo.  &  P.  550,  which  related  to  the  con* 
struction  of  the  8  Oeo.  4,  c.  39,  an  action  of  this  kind  was  sustained 
against  the  sheriff  on  the  ground  that  the  goods  were  in  his  hands  at 
the  time  of  the  action  brought^  but  that  is  iii  opposition  to  the  cases 
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already  qaoted,  and  cannot  be  supported,  though  it  is  to  be  observed 
that  in  that  case  the  goods,  then  undisposed  of,  were  formally  de- 
manded by  the  assignees  after  the  bankruptcy,  and  the  sheriff  form- 
ally refused  to  deliver  them  up.  [Some  aiscussion  here  took  place 
on  the  use  of  the  word  "or"  in  the  statute  8  Geo.  4,  c.  89,  s.  2.  "  The 
moneys  levied  or  the  goods  seized"  are  the  words  there  used ;  the 
word  and  is  used  in  the  1  &  2  Yict.  c.  110,  s.  60,  which  recites  and 
adopts  the  provisions  of  the  former  statute.] 

[IJOBD  Wbksletdale. — Suppose  the  transaction  absolutely  void, 
it  would  then  be  as  if  the  bankrupt  by  his  own  act  had  transferred 
the  goods.  The  assignees  might  then,  under  the  words  in  8  Geo.  4, 
"  the  moneys  levied  or  effects  seized,"  recover  the  property  wherever 
they  found  it] 

That  could  not  have  been  the  intention  of  the  legislature,  for  then, 
if  the  property  remained  in  specie,  it  might  be  taken  from  every 
l(m&  fide  purchaser,  not  merely  the  second  but  the  tenth  or  even  the 
fifteenth  purchaser,  and  the  illegality  of  the  transfer  would  not  depend 
on  any  act  of  the  purchaser,  but  on  that  of  the  insolvent.  Such  a 
construction  would  violate  the  principle  which  it  admitted  had  been 
esUblished  in  White  v.  Garden,  10  C.  B.  919  (E.  C.  L.  B.  vol.  70), 
that  a  fraudulent  transferee  could  make  a  good  title  to  a  hond  fide 
purchaser  under  him.  Biffin  v.  York,  5  M.  &  G.  428  (E.  C.  L.  B.  vol. 
44),  6  Sc.  N.  E.  222,  turned  on  the  fact  of  delay  by  the  creditor.  In 
Becke  v.  Smith,  2  M.  &  W.  191,  it  was  held  that  an  assignment  made 
at  any  time,  even  a  year  previous  to  the  imprisonment,  if  made  with 
the  view  of  petitioning  the  Court  for  the  insolvent's  discharge,  was, 
under  7  Geo.  4,  c.  57,  void,  but  then,  as  explained  by  Mr.  Baron 
Parke  in  the  judgment,(a)  that  was  because  ot  the  express  words  of 
that  statute.  There  are  no  such  words  here.  The  words  ^'  as  against 
the  assignees,"  added  to  the  word  ''void,"  show  that  that  word  can  only 
be  applied  when,  and  not  before,  there  are  such  persons  as  assignees 
in  legal  existence.  Apply  the  principle  to  the  case  of  an  entry  made 
upon  land  under  the  authority  of  a  person  who  afterwards  l)ecomes 
insolvent.  Could  a  person  who  made  the  entry  hond  fide  be  afterwards 
treated  as  from  the  beginning  a  trespasser  ?  There  is  a  whole  class 
of  cases,  of  which  Weymouth  v.  Boyd,  1  Ves.  J.  416,  424,  is  one, 
showing  that  he  could  not  be  so  treated. 

[The  Lord  Chakckllob.— That  general  proposition  need  not  be 
disputed,  but  it  does  not  show  that  the  transaction  itself  is  not  void 
from  the  beginning.] 

There  is  no  eviaence  here  of  a  conversion,  for,  as  was  said  in  Wev- 
mouth  t.  Boyer,  "  the  defendant  did  not  wrongfully  convert  the  gooaS| 
for  they  were  left  in  the  defendant's  hands  to  be  sold,"  Under  such 
circumstances  an  auctioneer  could  not  be  held  guilty  of  a  conversion, 

[Lord  CHSLiiSFORD.^Suppose  the  goods  had  been  in  the  hands 
of  Young  at  the  time  of  the  bankruptcy,  could  the  assignee  maintain 
trover  for  them  without  a  demand  and  refusal  7] 

Here  they  had  been  sold.  It  does  not  appear  on  the  replication  to 
the  fourth  plea  what  became  of  the  money  produced  bv  the  goods;  it 
might  have  been  handed  over  to  the  insolvent  himself  before  he  waa 

(a)lM.ftW.  I9e. 
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AQ  insolvoDt,  or  it  may  have  been  paid  to  tlie  assignees,  or  be  still 
beld  bj  tbe  sheriff  on  their  account. 

[The  Lord  Chancellob.— The  count  alleges  that  the  defendant 
wrongfully  deprived  Flint  of  the  goods,  and  the  replication  shows 
how  that  wrongful  act  was  effected.! 

But  it  is  consistent  with  the  pleadings  that  the  money  is  still  in  tbe 
hands  of  the  sheriff.  The  allegation  in  the  count  that  the  defendant 
wrongfully  deprived  Flint  of  the  goods  is  inaccurate.  There  should 
have  been  a  statement  that  Flint  had  assigned  the  goods  to  the  de- 
fendant, and  that  the  defendant  had  dealt  with  them  under  that  assign- 
ment. As  the  allegations  now  stand,  they  improperly  give  the  trans- 
action the  character  of  an  act  of  bankruptcy.  This  may  be  most 
unjust.  Suppose  an  insolvent  to  lend  a  creditor  a  horse  worth  200 
guineas ;  while  in  the  creditor's  possession,  but  without  any  fault  of 
his,  the  horse  falls  lame,  and  is  worth  only  10  guineas.  The  title 
of  the  assignees  then  accrues.  Why  are  they  to  refuse  to  receire 
the  horse  in  its  then  state,  and  to  recover  it  in  trover  as  it  was  when 
it  was  lent,  and  so  to  be  in  a  better  situation  than  the  insolvent  would 
have  been  had  he  never  become  insolvent  ? 

Mr.  Lush  (Mr.  Bovill  was  with  him),  for  the  defendant  in  error. — 
The  plaintiff's  pleading  here  is  good.  The  transaction  is  void.  The 
Courts  have  held  transactions  of  this  kind  to  be  only  voidable  in 
cases  where  they  have  found  a  manifest  intention  in  the  statute  so  to 
treat  them,  of  which  The  Lincoln  College  Case,  S  Co.  Bep.  53,  59  i, 
is  an  instance.  But  what  was  the  object  of  the  legislature  in  this 
enactment?  It  was  that  the  property  of  the  insolvent  should  be 
equally  distributed  among  his  creditors,  and  that  anything  done  to 
defeat  that  object  should  be  void.  The  mischief  to  be  guarded  against 
was,  that  of  the  debtor  making  away  with  his  property  to  some 
favoured  creditor.  To  prevent  that  mischief  the  strongest  words 
were  used. 

[The  Lord  Chancellor.— No  ;  they  might  have  been  wholly 
unqualified,  but  they  are  not ;  the  transfer  is  not  declared  to  be  abso- 
lutely void,  but  void  as  against  the  assiffnees.] 

There  was  this  reason  for  those  words :  not  to  make  the  transfer 
void  as  to  the  debtor  who  made  it,  but  to  make  it  void  as  to  the 
creditors  whom  it  might  injure.  The  clause  relates  to  spontaneoos 
acts  of  the  debtor,  not  to  those  which  are  forced  from  him  by  impor 
f  unity  and  pressure ;  this  was  a  spontaneous  act.  In  the  former  case 
the  legislature  says  that  such  transfers  of  property  shall  not  only  have 
no  operation,  but  that  they  shall  be  deemea  fraudulent  and  void.  They 
are  void  ab  initio ^  and  the  property  is  still  deemed  part  of  the  assets. 

[Lord  Chblksford. — Do  you  mean  void  from  the  time  of  its 
being  done  as  against  a  possible  assignee  ? 

Lord  Wensletdalb.— So  that  no  one  can  acquire  a  title  in  the 
inean  time  7] 

That  may  be  open  to  argument  It  is  at  all  times  defeasible.  It 
is  conditionally  void  when  the  title  of  the  assignee  accrues ;  it  is  void 
from  the  begmning,  though  there  are  cases  which  assume  that  there 
may  be  a  good  title  creat^  in  the  mean  time. 

[The  Lord  Chancsllob. — In  tbe  first  count  it  is  stated  that  the 
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plaintiff  was  wrongfully  deprived  of  these  goods.  How  do  you  sup- 
port that  ?] 

In  this  way :  the  object  of  the  statute  is  to  secure  the  property  for 
the  estate;  the  favoured  creditor  cannot  set  up  any  right  to  that 
property  under  a  license  or  assignment  from  the  insolvent,  for  the 
statute  declares  such  assignment  fraudulent,  and  void  as  against  the 
assignees.  It  is  to  be  treated  as  if  it  had  never  taken  place,  and 
farther,  as  a  fraudulent  preference,  so  that  the  creditor  shall  not  be 
permitted  to  justify  under  the  assent  of  the  debtor.  Flint  not  having 
the  power  to  consent  to  transfer  the  goods,  it  is  properly  alleged  that 
he  was  wrongfully  deprived  of  them.  Here  the  goods  have  been 
sold ;  they  have  therefore  been  converted,  and  a  demand  is  not  neces- 
sary. The  refusal  to  deliver  them  would  not  have  been  a  conversion^ 
for  the  defendant  had  not  got  them ;  the  sale  was  not  wrongful  as  to 
the  assignees,  for  they  were  not  then  in  existence,  but  it  was  so  as  to 
the  debtor  who,  by  law,  had  no  power  to  assent  to  it.  The  creditor, 
therefore,  could  not  justify  under  the  unwarranted  and  voluntary  act 
of  the  insolvent. 

[Lord  Wbksleydals. — ^The  pleadings  do  not  show  that  it  was 
Voluntary.] 

Yes,  that  very  word  is  used  in  the  replication. 

The  cases  referred  to  have  little  bearing  on  the  subject.  The  inter- 
mediate sales  may  be  good,  though  the  original  transaction  may  be 
void:  Hoe*8  Case,  5  Co.  Bep.  90  b.  But  that  does  not  enable  a 
creditor  who  takes  directly  under  an  insolvent  to  set  up  the  authority 
of  that  insolvent,  when  in  law  he  had  none  to  give. 

[LoBD  Wbkslstdalb. — The  only  averment  here  is,  that  there  was 
a  charge  on  the  property.  The  goods  never  came  to  the  hands  of  the 
defendant ;  they  were  in  the  hands  of  the  sheriff.] 

That  is  equivalent  to  a  delivery  over  by  the  insolvent,  and  brings 
the  case  within  the  words  of  the  statute.  The  transaction  was  per- 
haps rightful  at  the  time,  but  it  became,  by  the  statute,  wrongful 
afterwards. 

[The  LoBD  Chancbllob. — You  claim  through  the  insolvent  ?] 

No,  paramount  to  him. 

[The  LoBD  Chakcbllob. — ^The  declaration  is,  that  the  defendant 
wrongfully  deprived  the  insolvent,  &a] 

That  is  to  make  the  transaction  altogether  wrongful.  It  is  true 
that  the  form  of  action  is  not  given  by  any  statute,  but  it  is  properly 
applicable  here. 

Mr.  Vernon  Hareourt  replied.  • 

The  Lord  Chancellor  proposed  the  following  question  for  the  con- 
sideration of  the  Judges : — "  Upon  the  whole  record  in  this  case,  how 
in  point  of  law  ought  judgment  to  be  given  ?" 

Julv  6.  Mr.  Justice  Blacbbubn.— My  Lords,  this  case  has  been 
considered  in.  the  Court  below  by  Judges,  some  of  them  now  no  more, 
and  their  judgments  distinguished  for  unusual  force  of  reasoning  and 
precision  of  thought,  are  in  print.  It  is  not  my  purpose  to  attempt 
to  add  anything  to  the  reasons  so  fully  eiven  below,  but  merely  to 
state  the  conclusions  to  which,  after  some  hesitation,  I  have  come,  on 
considering  these  reasons. 

On  the  wholes  I  think  that  the  reasons  stated  in  the  beginning  of 
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the  judgment  of  Lord  Wensleydale,  delivered  after  his  retirement 
from  the  bench  by  Mr.  Justice  Crowder,  preponderate  over  the  power- 
ful arguments  of  the  majority  of  the  Court  below.  I  think  that  the 
better  construction  of  the  statute  is,  that  the  transaction  is  valid  till 
the  assignees  indicate  an  intention  to  treat  it  as  void,  and  that  conse* 
quently  the  act  of  seizing  or  selling  the  goods  under  the  authority 
of  the  transfer,  whilst  yet  valid,  cannot  be  treated  as  being  a  wrong- 
ful conversion.  This  opinion,  if  correct,  disposes  of  the  whole  ques- 
tion, as  it  follows  that  there  must  be  a  veiiire  de  novo.  I  think  it  right, 
however,  to  guard  against  its  being  supposed  that  in  my  opinion  do 
action  at  the  suit  of  the  assignees  would  lie  against  the  favoured 
creditor.  On  the  contrary,  I  am  strongly  disposed  to  think  that  as 
soon  as  the  assignees  avoid  the  transaction  they  may,  by  an  action 
for  money  had  and  received,  or  at  all  events  by  a  properly  shaped 
action,  make  the  favoured  creditor  refund  any  benefit  which  he  has 
wrongfully  received ;  and,  probably,  if  they  can  aver  and  prove  that 
the  defendant  was  a  party  to  the  fraudulent  transaction,  knowing  it 
to  be  such,  they  may  recover  the  full  damage  sustained  by  the  estate, 
though  greater  than' the  benefit  received  by  the  defendant ;  bat  for 
this  purpose  the  scienter  is  material.  It  is  not  necessary  to  decide 
how  this  is ;  for,  supposing  it  to  be  so,  still  tlie  present  action  would 
not  lie.  The  distinction,  as  pointed  out  by  my  Brother  Williams  in 
his  judgment  below,  is  not  merely  technical.  If  the  present  action 
lies,  an  innocent  party  receiving  a  small  benefit  may  be  made  liahle 
for  the  whole  value  of  the  goods,  which,  in  the  view  I  have  above 
suggested,  is  not  the  case.  This,  however,  I  merely  state  to  guard 
against  being  supposed  to  have  given  any  opinion  that  no  such  action 
lies.    It  is  no  part  of  the  grounds  of  my  opinion  in  the  present  case. 

I  answer  your  Lordships'  question  oy  saying  that,  in  my  opinion, 
there  should  be  a  ventre  de  novo, 

Mr.  Baron  Chann£LL  (after  stating  the  deckration,  pleas,  and 
replication)  said. — The  defendant  directed  and  may  be  taken  to  have 
assisted  the  sheriff'  in  the  sale  of  the  goods  under  the  execution 
grounded  on  the  judgment  signed  on  the  warrant  of  attorney,  and  an 
amount  levied  under  the  writ  was  paid  over  to  the  defendant  The 
defendant's  conduct  may  be  taken  to  have  been  bond  fide  throughout. 

The  facts  stated  in  the  replication  (apart  from  any  conclusion  of  law) 
are  to  be  considered,  for  the  purpose  of  your  Loraships'  question,  to 
be  correct.  If  they  afford  an  answer  to  the  fourth  plea,  the  plaintiff 
is  entitled  to  judgment  on  the  whole  record.  If  the. facts  so  replied 
do  not  in  themselves  afford  an  answer,  and  there  is  no  sufficient  evi- 
dence to  go  to  the  jury,  under  the  plea  of  not  guilty,  of  a  conversion 
by  the  defendant  of  goods  of  the  insolvent,  then  there  should,  I  think, 
be  a  venire  de  novo  by  reason  of  misdirection  of  the  Judge  at  the  trial, 
who  on  the  plea  of  not  guilty  left  that  question  to  the  jury. 

The  questions  which  arise  on  the  issues  joined  on  the  first  and 
fourth  pleas  are  not  identically,  but  are  substantially  the  same.  They 
involve,  as  it  appears  to  me,  these  two  considerations :  first,  whether 
in  the  event  of  the  assignee  of  the  insolvent  not  affirming  the  trans- 
action of  the  warrant  of  attorney  and  judgment  the  transaction  is  as 
against  him  absolutely  and  a&  initio  void ;  seoondly,  whether  suppos- 
ing the  transaction  to  be  ao  void  as  agaiost  himy  there  has  hoea  a 
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conversiOQ  bj  the  defendant  of  the  goods  of  Flint  Both  these  ques- 
tions turn  upon  the  construction  to  be  placed  on  the  1  &  2  Yict.  c.  110, 
8.  59.    That  section  is  (see  ante,  683  n). 

To  hold  that  this  section  renders  the  transaction  actually  void  aa 
against  the  assignees,  instead  of  merely  enabling  the  assignees  to 
avoid  the  transaction  at  their  election,  and  thus  to  put  the  transaction 
on  the  footing  of  a  preference  in  bankruptcy  before  a  fraudulent 
preference  was  made  an  act  of  bankruptcy,  may  no  doubt  give  rise 
to  some  of  the  inconveniences  pointed  out  in  the  argument  at  your 
Lordships'  bar.  But  the  words  of  the  statute  are  to  my  mind  clear 
and  distinct.  The  legislature  has  enacted  that  the  transaction  shall 
be  deemed,  and  it  is  by  the  Act  declared  to  be,  void  as  against  the 
assignee.  The  object  of  the  legislature  was,  I  think,  to  protect  the 
interests  of  the  general  body  of  creditors,  and  to  prevent  any  one 
creditor  having  the  advantage,  however  innocent  or  ignorant  that 
creditor  may  be,  of  any  preference  of  him  by  the  insolvent.  If  this 
construction  gives  rise  to  some  hardship  in  certain  cases,  it  must  be 
remarked  that  to  adopt  a  different  construction  would  have  the  effect, 
in  other  cases,  of  withdrawing,  from  distribution  amongst  the  general 
bodv  of  creditors,  property  of  the  insolvent  fraudulently  parted  with 
by  him  with  a  view  to  his  petitioning  the  Court.  I  think  there  is 
no  mode  by  which  what  I  understand  to  be  the  intention  of  the  legis- 
lature can  be  fully  and  effectually  carried  out,  but  by  holding  that 
the  transaction  actually,  and  oi  initio,  is  void  as  against  the  assignees. 
Assuming  this  to  be  the  correct  construction  of  the  statute,  has  there 
been  such  a  conversion  by  the  defendant  as  will  sustain  the  first  count  ? 
I  think  that  there  has  been  such  a  conversion. 

By  the  act  of  the  defendant  in  issuing  the  writ  of  execution,  goods^ 
which  according  to  my  view  must  be  taken  to  have  been  the  property 
of  the  insolvent,  have  been  seized  and  turned  into  money,  and  the 
defendant  has  received  that  money.  Considering  the  intent  with 
which  the  warrant  of  attorney  must  be  taken  to  have  been  given  by 
the  insolvent,  viz.,  to  enable  a  creditor  fraudulentlv  preferred  by  the 
insolvent  by  means  of  a  judgment  to  seize  the  goods  of  the  insolvent^ 
the  transaction  is,  I  think  in  substance,  the  same  as  a  transfer  or 
delivery,  on  the  moment,  of  the  goods  seized  under  the  execution ; 
and  though  the  defendant  was  innocent  of  any  intent  or  preference 
which  tha  insolvent  may  have  had  in  his  mind,  and  only  dealt  with 
the  goods  by  the  process  of  the  law^  the  seizure  and  sale  directed  or 
caused  by  the  defendant,  and  the  receipt  by  him  of  money  from  the 
sherifl^  all  which  acts  were  by  the  statute  1  &  2  Yict.  c.  110,  s.  59, 
void  as  against  the  assignees,  constituted,  I  think,  a  tortious  conver- 
sion by  the  defendant  sufficient  to  enable  the  plaintiff  to  maintain 
this  action,  and  that  no  demand  and  refusal  were  necessary  or  could 
have  been  available. 

The  effisct  of  the  statute  is,  I  think,  to  estop  the  defendant  when 
sued  by  the  assignees,  from  saying  that  he  so  received  the  goods 
(taking  the  case  as  one  of  transfer)  under  any  such  license  or  au- 
thority of  the  insolvent  as  to  make  the  defendant's  dealing  with  the 
goods  under  the  execution  an  innocent  and  not  a  tortious  dealing  with 
the  property  of  the  insolvent^  whose  interest,  for  the  benefit  of  th^ 
ipeneral  creditors,  the  plaintiff*  represents. 
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Whether  an  enactment  so  general  as  that  under  consideration  is  a 
wise  or  jast  enactment  is  not  for  the  Judges  to  consider,  provided  the 
effect  and  meaning  be  clear.  The  clear  effect  of  the  enactment  i^  in 
mj  humble  opinion,  what  I  have  stated. 

I  think  my  Brother  Martin's  view  as  to  the  form  of  the  action,  as 
expressed  by  him  in  his  judgment  in  the  Court  below,  is  a  correct 
one,  viz.,  that  the  declaration  may  be  read  thus :  that  the  defendant, 
before  Flint  became  an  insolvent,  converted  to  his  own  use  and  wrong- 
fully deprived  Flint  of  the  use  and  possession  of  the  goods,  and  the 
Slaintiff  as  assignee  was  damaged  by  reason  thereof.  The  defendant 
id  wrongfully  deprive  Flint  of  the  goods,  to  the  prejudice  and 
damage  of  the  plaintiff  as  assignee,  if  the  effect  of  the  statute  is  to 
render  the  transfer  void  ab  initio  as  against  an  assignee  when  ap- 
pointed. When  the  assignee  sues,  the  effect  of  the  statute  is  to 
estop  the  defendant  who  has  procured  or  directed  a  sale  of  the  gooda^ 
from  saying  he  dealt  with  the  goods  by  such  authority  or  license  of 
the  owner  as  prevented  that  dealing  from  being  tortious  with  respect 
to  the  assignee. 

This  view  conflicts  somewhat  with  an  opinion  expressed  by  the 
Courts  of  Common  Pleas  and  Exchequer  Chamber  in  Newnham  v. 
Stevenson,  18  C.  B.  285,  and  also  in  Brook  v.  Mitchell,  6  Bing.  N.  C. 
849  (E.  C.  L.  B.  vol.  STJ.  But  I  think,  for  the  reasons  stated  by  Mr. 
Justice  Cresswell,  in  his  judgment  in  this  case  in  the  Exchequer 
Chamber,  and  by  the  late  Lord  Chief  Justice  Jervis  on  the  occasion 
of  his  reading  the  judgment  of  the  late  Mr.  Justice  Maule,  in  this 
case,  that  the  two  cases  referred  to  ought  not  to  govern  the  present 
If  considered  in  point  with  the  present  case  and  not  distinguishable 
from  it,  those  cases  ought,  in  my  humble  opinion,  to  be  overruled  by 
your  Lordships. 

I  answer  your  Lordships'  question  by  saying,  that  in  my  humble 
opinion  judgment  upon  the  whole  record  ought  in  point  of  law  to  be 
given  for  the  plaintiff. 

Mr.  Justice  Cbompton. — My  Lords,  the  expression  **  void  as  against 
the  assignees,"  in  section  59  of  the  1  &  2  Vict.  c.  110,  seems  to  me 
clearly  to  imply  that  the  transaction  is  to  be  valid  as  against  the 
insolvent  so  as  to  give  the  creditor  a  title  until  it  is  impeached  by 
the  subsequently  appointed  assignee.  The  transaction  is  to  be  good 
except  against  the  title  to  arise  in  the  assignee  in  the  case  of  subse- 
quent insolvency.  I  agree,  however,  with  the  judgment  of  the 
majority  of  the  Judges  in  the  Exchequer  Chamber,  for  the  resins 
given  by  them,  which  I  will  not  repeat,  that  the  assignee  has  a  right, 
as  ac^ainst  the  favoured  creditor,  to  treat  the  whole  transaction  as 
fraudulent  and  void,  so  as  to  be  able  to  maintain  an  action  against 
such  favoured  creditor  for  the  damage  to  the  estate  arising  from  the 
fraud. 

As  to  the  nature  of  the  action,  however,  which  he  has  a  right  to 
bring  (not  altogether,  as  observed  by  my  Brother  Williams,  a  merely 
technical  question),  I  have  entertained  great  doubt. 

It  strucK  me  at  one  time  that  the  assignee  might  say,  "  I  treat  this 
transaction  as  entirely  void.  As  &r  as  regards  you,  the  favoured 
creditor,  at  all  events  it  can  operate  neither  as  a  tranrfer  of  the  pro- 
perty nor  as  an  authority  to  deal  with  it    You  are  estopped  by  the 
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fitatute  firom  denying  as  against  me^  that  it  remained  the  property 
of  the  insolvent,  or  from  asserting,  as  against  me,  that  you  had  any 
Valid  anthority  or  license  to  deal  with  it.  Whilst  it  so  remained  the 
insolvent's  property,  there  was  an  actual  conversion  by  your  selling 
the  goods,  which  makes  a  demand  useless  and  idle,  ana  there  is  a 
damage  to  the  estate,  that  is,  to  me,  the  assignee,  as  alleged  in  the 
declaration  ;  and  I,  therefore,  prove  the  allegations  in  my  declaration 
of  property  in  the  insolvent— conversion  by  you,  the  defendant,  and 
damage  to  tne,  the  i>laintiff." 

The  case  of  Martin  v.  Pewtresd,  4  Burr.  2478,  cited  by  Mr.  Justice 
CressweU,  is  in  &vonr  of  this  view,  as  it  would  seem  from  the  facts, 
and  from  the  report  of  Lord  Mansfield,  where  he  says,  ''the  plaintiff 
could  not  recover  unless  the  property  was  in  the  bankrupt ;"  that  the 
action  was  for  a  conversion  in  the  bankrupt's  time.  It  was  urged  by 
the  counsel  in  that  case,  and  apparently  assented  to  by  the  Court, 
{Hirticularly  by  Mr.  Justice  Tates,  that  in  such  case  the  assignees  may 
set  tip  the  fraud,  though  the  bankrupt,  the  party  to  it,  cannot. 

The  case  of  Nixon  v.  Jenkins,  2  H.  61. 185,  does  not  seem  to  me 
to  be  inconsistent  with  that  of  Martin  v,  Fewtress,  as  in  that  case,  as  I 
read  it,  the  action  was  for  a  conversion  in  the  time  of  the  assignees. 
There  was  no  sale  or  actual  conversion,  but  the  goods  remaining  in 
the  hands  of  the  creditor,  the  Judges  thought  that,  before  making 
him  a  wrongdoer,  in  the  absence  of  an  actual  conversion,  there  shoula 
be  a  demand  and  refusal ;  and  they  observed,  quite  accurately,  that 
the  assignees  might  affirm  or  disaffirm  the  contract.  This  seems  to 
ine  quite  right,  and  quite  consistent  with  the  right  of  the  assignees 
to  bring  an  action  for  an  actual  conversion,  without  making  a  de- 
mand ;  they  showing,  by  bringing  the  action,  that  they  are  proceed- 
ing for  a  wrongful  act,  and  are  treating  the  transaction  as  fraudulent. 
Borne  of  the  later  cases  to  which  your  Lordships  have  been  referred, 
however,  appear  to  me  to  be  strong  authorities  against  the  right  to 
maintain  trover  in  a  case  like  the  present.  I  may  remark  in  passing, 
that  in  the  last  of  them,  Newnham  v,  Stevenson,  the  Court  expressly 
fefrains  from  deciding  whether  an  action  would  lie  for  the  fraud. 

My  difficulty  arises  from  the  peculiar  nature  of  the  count  in  trover 
upon  a  conversion  in  the  time  of  the  bankrupt  or  insolvent,  and  in 
seeing  how  it  is  applicable  to  the  present  cause  of  action,  which  I 
think  exists  on  the  facts  as  stated  in  the  bill  of  exceptions,  especially 
lus  against  a  creditor  cognisant  of  the  circumstances,  and  as  to  whom 
it  Inust  be  taken  that  there  was  evidence  of  his  being  a  participator 
in  the  fraud.  The  count  in  trover,  on  a  conversion  in  the  bankrupt's 
or  insolvent's  time,  seems  to  me  to  apply  to  a  cause  of  action  perfect 
in  the  time  of  the  insolvent,  and  in  respect  of  which  time  the  damage 
is  to  be  calculated,  being  the  value  of  the  goods  at  that  time,  unless 
under  very  peculiar  circumstances,  as  where  the  goods  have  been 
teturned.  I  understand  the  count  in  question  to  mean  that  the  right 
of  action  for  the  damages  has  accrued  in  the  time  of  the  insolvent. 
Can  that  be  said  in  a  case  like  the  present  ?  The  Act  was  certainly 
not  wrongful  when  it  took  place,  as  it  was  good  as  against  the  in- 
solvent, and  no  insolvency  might  ever  have  taken  place.  It  app^ra 
to  me  that  ontil  the  assignee  is  appointed,  and  the  title  rests  in  him, 
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and  he  obooses  by  bringing  an  action,  or  otherwise,  to  treat  the  trans* 
action  as  invalid,  no  cause  of  action  has  aocrued. 

The  real  cause  of  action  is  the  dami^e  to  the  estate,  when  the  title 
to  it  has  vested  in  the  assignee,  and  as  there  no  relation  back  as  in 
bankruptcy,  which  causes  this  case  to  resemble  cases  of  fraudnlent 
preference  before  the  statute  making  such  preferences  acts  of  bank- 
ruptcy, or  where  that  statute  does  not  apply,  the  cause  of  action  does 
not  seem  to  me  to  arise  till  the  assignee  s  title  has  commenced  by  the 
estate  vesting  in  him.  The  damages,  as  pointed  out  by  my  Bitother 
Williams  in  his  judgment  in  the  Exchequer  Chamber,  may  be  very 
different.  If  the  right  to  sue  arose  to  the  insolvent  by  reason  of  a 
taking  of  his  goods  wrongfully  as  against  him,  th^  amount  would  be 
the  value  of  the  goods,  wnereaa  if  tne  damage  be  the  injury  to  the 
estate  arising  from  the  fraud,  thdy  may,  in  many  of  the  oases  pot^  be 
much  less.  In  a  special  action,  the  real  damage  to  the  estate  Inight, 
I  think,  be  recovered,  the  declaration  showing  that  the  party  was  in 
insolvent  circumstances,  and  voluntarily  and  within  three  months^  or 
with  the  intention  of  petitioning,  made  the  charge,  deliveir,  or  trans* 
fer,  and  that  afterwards  the  insolvent  petitioned,  and  that  the  plaintiff 
was  assignee,  and  the  estate  was  vested  in  him,  and  was  damaged, 
and,  if  necessary,  that  the  defendant  was  a  party  to  the  fraud. 

In  cases  where  the  goods  were  in  the  hands  of  the  creditors,  there 
can  be  no  difficulty  in  demanding  them,  and  bringing  trover  on  a 
refusal,  and  if  the  creditor  has  sold  the  goods,  money  had  and  received 
might,  perhaps,  lie,  though  I  am  much  struck  with  the  remarks  of  Mr. 
Justice  Cresswell,  as  to  whether  money  had  and  received  is  the  proper 
form  of  action  in  such  case. 

Again,  from  what  time  does  the  Statute  of  Limitations  ran,  as 
against  the  action  of  the  assignees?  Can  it  be  from  the  dealing  with 
the  goods  in  the  insolvent's  time,  when  it  is  clear  that  there  was 
nobody  to  sue,  or  is  it  not  to  run  from  the  time  when  the  assignee 
can  sue  ?  The  first  count  seems,  on  the  other  hand,  to  apply  only  to 
a  cause  of  action  complete  by  the  alleged  conversion  in  the  insolvent's 
time,  from  the  date  of  which  conversion  the  Statute  of  Limitations 
seems  to  commence  running. 

I  am  inclined,  therefore,  to  think  that  the  present  cause  of  action 
arises  only  by  reason  of  the  accruing  of  the  title  of  the  assignees,  and 
is  not  within  the  meaning  of  the  first  count,  which  I  am  disposed  to 
think  amounts  to  a  statement  of  a  cause  of  action  perfect  in  the  i&* 
solvent  whilst  he  is  insolvent,  which  passes  as  a  chose  in  action  to  the 
assignees,  and  as  to  which  the  Statute  of  Limitations  commences  ran- 
ning  from  the  date  of  the  alleged  conversion.  This  would  show,  that 
there  was  no  such  perfect  and  complete  conversion  in  this  case  as 
against  the  insolvent,  as  would  give  him  a  right  of  action  within  the 
meaning  of  the  allegation  in  the  first  count. 

In  the  question  proposed  to  us,  your  Lordships  ask  what  judraieDt 
is  to  be  given  on  the  whole  record.  The  parties  not  having  adopted 
Lord  Wensleydale's  suggestion,  you  are  called  upon  to  decide  the 
question  in  the  first  instance  on  the  bill  of  exceptions,  and  if  the  count 
on  a  conversion  in  the  insolvent's  time  is  not  applicable,  there  ought 
to  be  a  vemre  de  novo,  and  your  Lordships  could  of  coarse  give  no 
judgment  on  the  rest  of  the  reoord,  as  no  judgment  could  be  giTon 
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until  it  was  known  bow  tlie  issues  are  foand  on  a  snbseqnent  trial. 
In  such  case  it  is  possible  tbat  tbe  ends  of  jnstioe  might  be  answered 
bj  an  amendment,  whiob  it  might  be  competent  for  the  Court  below 
to  make  on  proper  terms. 

I  incline  to  think  that  judgment  should  be  given  on  the  bill  of 
exceptions  for  a  venire  de  novo. 

Mr.  Justice  Williams. — I  am  of  opinion  that,  upon  the  whole 
record  in  this  case,  there  ought  to  be  a  venire  de  novo,  because  I  think 
the  Judge's  direction  at  the  trial  was  erroneous,  inasmuch  as  he  told 
the  jurors  there  was  evidence  for  their  consideration,  on  which  they 
might  find  their  verdict  for  the  plaintiff  on  the  issue  raised  on  the 
plea  of  not  guilty  to  the  first  count  of  the  declaration. 

It  has  not,  I  think,  been  sufficiently  borne  in  mind,  in  the  discus- 
sion of  this  case,  what  that  first  count  is.  It  lays  the  possession  of 
tbe  goods  in  the  insolvent,  and  the  conversion  before  the  insolvenc/. 
It  is  not,  therefore,  founded  on  any  right  of  action  which  has  accrued 
to  the  assignees,  except  by  reason  of  their  being  entitled  to  the  estate 
of  the  insolvent.  If  the  right  of  action  alleged  in  the  first  count  evei 
existed  at  all,  it  existed  at  the  time  of  the  insolvency,  and  passed, 
together  with  the  other  choses  in  action  of  the  insolvent,  to  his 
assignees,  the  plaintiff,  as  part  of  his  estate  for  the  benefit  of  his 
creditors ;  and  the  only  question  is,  whether  such  a  right  of  action 
ever  existed  in  the  insolvent.  I  am  of  opinion  that  it  never  did,  for 
tbe  reasons  I  have  already  expressed  in  the  Court  below.  The  argu- 
ments at  tbe  bar  of  this  House  have  not  induced  me  vo  take  at  all  a 
different  view  of  the  case,  and  I  therefore  think,  I  may  not  improperly 
refer  your  Lordships  to  that  report,  rather  than  occupy  your  time  in 
repeating  my  reasons  here. 

Mr.  Justice  Wightman. — ^The  defendant  in  error,  aj  assignee  of 
Benjamin  Flint,  an  insolvent,  sued  the  plantiff  in  error,  and  in  his 
declaration  complained  that  the  plaintiff  m  error  before  Flint  became 
insolvent,  converted  to  his  own  use,  or  wrongfully  depitved  the  said 
Benjamin  Flint  of  the  use  and  possession  of  his  goods.  The  plaintiff 
in  error  pleaded  not  guilty,  ana  the  point  to  be  considered  is  in  effect 
raised  by  that  plea ;  the  question  being  whether  there  was  any  evi- 
dence in  the  case  of  a  wrongful  conversion.  [His  Lordship  stated  the 
facts  of  the  case.] 

Upon  this  state  of  facts  and  dates,  I  do  not  see  how  the  action  can 
be  sustained  in  its  present  form.  The  defendant  in  error  founds  his 
claim  upon  section  69  of  the  1  &  2  Vict  c.  110  [reads  the  section]. 
At  the  time  the  warrant  of  attorney  was  given,  it  was  not  fraudulent 
or  void  as  against  anybodv,  certainly  not  against  Flint,  the  insolvent, 
nor  was  it  until  after  judfgment  had  been  entered  up  and  execution 
issued,  and  tbe  goods  of  the  judgment-debtor  taken  and  sold  by  the 
sheriff,  that  it  became  void  as  against  the  assignee  of  the  insolvent. 
By  the  express  terms  of  the  Act,  it  is  only  void  "as  against  the 
assignee,"  and  as  he  has  no  title  bv  relation  farther  back  than  the 
vesting  order,  I  do  not  understand  how  he  can  recover  in  an  action, 
for  converting  to  his  own  use,  or  wrongfully  depriving  Flint  of  the 
use  and  possession  of  his  goods,  the  whole  transaction  being  good  as 
against  Flint  himself.  I  feel  in  this  case  all  the  difficulties  that  were 
suggested  by  Lord  Wessleydalein  the  judgment  which  was  delivered 
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by  the  late  Mr.  Jostice  Crowder,  aod  in  which  jadflpneat  I  entirelj 
conour.  It  may  be  that  the  asaigaee  might  be  entitled  to  snooeed  in 
a  special  action  upon  the  case,  or  after  a  demand  and  refusal,  but  not 
in  such  an  action  as  the  present,  in  which  the  assignee  proceeds  as  for 
a  wrong  done  to  the  insolTent.  The  case  of  Brook  v.  Mitchell,  6  BiDg. 
N.  C.  349  (E.  C.  L.  B.  vol.  87),  is  a  very  strong,  and  as  it  appears  to 
me,  direct  authority,  to  show  that  the  present  form  of  action  is  not 
adapted  to  the  case  of  the  assignee,  and  that  he  is  not  entitled  to 
recover.  Upon  the  whole,  then,  I  am  of  opinion  that  the  action  in 
its  present  form  is  not  maintainable,  and  that  there  should  be  a  venirf 
de  novo. 

Lord  Chief  Baron  Pollock.*— I  entirely  agree  with  the  judgment 
pronounced  in  this  case  by  Mr.  Baron  Martin  in  the  Court  of  Ex- 
chequer Chamber,  a  copy  of  which  is  before  your  Lordships.  The 
language  of  the  statute  is  clear  and  explicit,  that  such  a  transaction 
"  shall  be  deemed  fraudulent  and  void,"  and  it  is  thereby  declared  to 
be  so  '*  as  against  the  assignee." 

This  is  an  inconvenient  mode  of  legislation  (which  unhappily  occnrs 
too  often  in  modern  times),  by  which  a  thing  is  declared  to  be  and  is 
to  be  deemed  to  be  what  it  ukim  not  and  is  not,  but  it  is  quite  plain  and 
intelligible;  and  although  we  may  not  approve  of  such  a  mode  of 
obtaining  the  object  of  the  legislature,  there  is  no  rule  of  construction 
which  will  euable  us  to  put  an  interpretation  upon  it  different  from 
the  plain  meaning  of  the  words  used. 

But  as  it  is  to  be  void,  not  absolutely,  but  cls  against  the  aasignea,  it 
would  follow  (from  a  well-known  principle),  that  they  are  not  bound 
to  avail  themselves  of  the  statute,  but  may  treat  the  transaction  as 
valid  if  it  be  thought  advisable  to  do  so. 

It  seems  to  me  that  the  more  correct  and  safe  interpretation  of  the 
statute  is,  that  the  transaction  is  void  as  against  the  assignees,  unless 
by  some  act  they  ai&rm  it,  and  not  that  it  is  voidable  only,  and  they 
must  do  some  act  to  make  it  void. 

The  consequence  of  this  would  be,  that  the  assignees  are  entitled  to 
maintain  some  action  against  the  defendant. 

But  it  is  said  they  cannot  sue  in  this  form  without  first  making  a 
demand.  If  by  that  is  meant  that  a  demand  is  necessary,  in  order  to 
declare  their  option  to  treat  it  as  void,  I  have  always  expressed  my 
view  that  such  a  demand  is  unnecessary  for  that  purpose,  because  it 
is  void  unless  they  affirm  it. 

If  the  demand  is  said  to  be  necessary  in  order  to' support  the  count 
in  trover,  the  answer  is  that  there  has  oeen  an  actual  conversion,  and 
therefore  no  demand  is  necessary  ;  and  I  concur  in  the  opinion  of  Mr 
Baron  Martin,  that  the  declaration  may  well  be  read  so  as  to  sustun 
the  claim  of  the  plaintiff;  and  as  your  Lordships  are  bound  to  give 
judgment  accordmg  to  the  very  right  as  it  appears  on  the  whole 
record  before  you,  I  am  of  opinion  that  the  plaintiff  below  is  entitled 
to  judgment. 

August  3.  The  Lobd  Changsllob  (Lord  Campbell).— My  Lords, 
I  agree  with  the  majority  of  the  judges  who,  in  answer  to  the  ques- 
tion put  to  them  by  your  Lordships,  have  expressed  their  opinion 
that  tnis  action  cannot  be  maintained.  • 

The  only  count  in  the  declaration  relied  upon  is  in  troveri  alleging 
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a  conversion  in  the  time  of  the  insolyent,  and  supposing  that  this 
conversioD  was  wrongful  as  against  him ;  but,  by  the  statute  on  which 
the  case  of  Billiter,  the  plaintiff,  rests,  the  transaction  is  only  made 
void  *'  as  against  the  assignee  of  the  insolvent."  Not  a  single  allega- 
tion in  this  declaration  is  supported  by  the  evidence ;  and  in  every 
action  the  plaintiff  must  succeed  secundum  allegata  et  probata.  The 
only  argument  of  the  plaintiff  is,  that  the  warrant  of  attorney  must 
be  considered  as  if  it  never  had  any  existence.  But  there  are  no 
words  in  the  statute  to  work  such  an  annihilation.  The  warrant  of 
attorney  existed,  and  was  valid  as  to  the  insolvent  when  the  conver- 
sion took  place,  and  the  alleged  cause  of  action  accrued. 

But  I  by  no  means  say  that  the  assignee  is  without  remedy ;  on  the 
contrary,  I  am  inclined  to  think  tnat,  by  a  declaration,  properly 
framed,  he  might  recover  for  the  benefit  of  the  creditors,  the  warrant 
of  attorney  being  made  void  ''  as  against  the  assignee." 

A  venire  de  novo  must  be  awarded,  as  the  judges  have  suggested, 
anless  some  arrangement  may  be  made  between  the  parties,  to  avoid 
the  necessity  of  a  new  trial,  which  can  have  no  object  except  with  a 
view  to  costs. 

LoBD  Cbanwobth. — ^It  is  not  my  intention  to  trouble  your  Lord- 
ships with  more  than  a  single  observation,  because  I  think  the  mere 
statement  of  the  cause  of  action,  on  which  alone  there  has  been  a 
verdict  found  for  the  plaintiff,  is  sufficient  to  show  that  the  action 
cannot  be  sustained.  The  declaration  is,  that  the  defendant  wrong- 
fully deprived  the  insolvent  of  the  use  and  possession  of  certain 
TOods.  Now,  the  only  way  in  which  the  defendant  deprived  the 
insolvent  of  the  use  and  possession  of  the  goods  is,  that  the  insolvent 
delivered  them  over  to  him,  and,  therefore,  the  insolvent  had  no  right 
to  complain  of  the  conversion.  It  appears  to  me  that  that  really 
exhausts  the  whole  subject.  I  may  ada  that,  perhaps,  I  should  have 
thought  it  necessary  to  go  fully  into  the  case,  were  it  not  that  I  think 
that  the  whole  view  of  the  subject  has  been  presented  so  clearly  and 
forcibly  in  the  judgment  read  by  Mr.  Justice  Crowder  in  the  Court 
of  Exchequer  Chamber,(a)  which  is  known  to  have  been  the  judg- 
ment of  my  noble  and  learned  friend  (6)  opposite,  while  he  was  a 
member  of  the  Court  of  Exchequer,  that  it  would  be  useless  to  de- 
tain your  Lordships  merely  by  putting  in  other  language  that  which 
is  so  well  stated  there. 

Lord  Wbnsletdale. — A  venire  de  now  must  be  awarded.  I  am 
quite  satisfied  that  the  judgment  of  the  Court  of  Exchequer  Chamber 
ought  to  be  reversed.  I  have  considered  this  subject  a  great  deal, 
having  heard  it  argued  in  the  Court  of  Exchequer  Chamber  five  years 
ago,  when  I  was  a  member  of  that  Court.  The  judgment  which  was 
read  by  Mr.  Justice  Crowder,  and  which  I  prepared,  expressed  my 
sentiments,  which  had  been  adopted  afler  a  full  and  careful  considera- 
tion of  the  subject  On  reconsidering  the  question,  as  I  have  done 
in  the  course  of  this  argument,  I  do  not  think  there  is  a  single  word 
that  I  could  alter  in  that  judgment.  I  am  satisfied  as  to  both  parts 
of  it;  that  the  warrant  of  attorney  was  merely  voidable,  and  that 
what  was  done  under  it  could  not  be  made  the  subject  of  this  action 


(a)  6  E.  a  B.  a  (E.  C.  L.  B,  toI.  SS). 
(6)  Lord  Woul^dalo. 
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I  beg,  however,  to  express  a  doubt,  and  only  a  doubt,  whether  mj 
noble  and  learned  friend  on  the  woolsack  is  right  in  saying  that  there 
could  be  any  form  of  action  in  this  case  upon  which  the  assignees 
could  have  redress,  as  no  injury  was  done  to  them,  and  their  remedy 
was  to  take  the  goods,  supposing  the  warrant  of  attorney  to  be  void 

Lord  Chelmsford. — This  case  has  been  so  fully  considered  in  all 
its  bearings  in  the  Court  below,  and  by  the  learned  Judges  who  bavd 
assisted  your  Lordships,  that  I  feel  it  necessary  to  state,  only  in  a 
few  words,  the  conclusion  to  which  I  have  been  led  by  a  consideration 
of  the  various  arguments  urged  in  support  of  the  dilFerent  opinions 
which  have  been  expressed. 

The  whole  question  resolves  itself  into  a  technical  difficulty  arising 
out  of  the  form  of  action  in  the  first  count  of  the  declaration.  That 
count  charges  the  defendant  with  converting  to  his  own  use,  or  wrong- 
fully depriving  Flint,  the  insolvent,  of  the  use  and  possession  of  cer- 
tain goods  which  it  describes.  I  do  not  think  that  it  is  possible  to 
read  this  count  in  the  manner  suggested  by  Mr.  Baron  Martin  in  the 
Court  below,(a)  viz.:  "That  the  defendant,  before  Flint  became  an 
insolvent,  converted  to  his  own  use,  and  wrongfully  deprived  Flint 
of  the  use  and  possession  of  the  goods  seized ;  and  that  the  plaintiff! 
as  assignee,  was  damaged  by  reason  thereof,"  because  this  would  not 
only  be  contrary  to  the  obvious  intention  of  the  count,  but  to  the 
case  proposed  to  be  made  by  the  plaintiff,  which  is  not  founded  upon 
any  wrong  done  to  the  insolvent,  but  upon  the  avoidance,  by  force 
of  the  statute,  of  the  transaction  as  to  the  plaintiff,  as  assignee.  The 
plaintiff  can,  therefore,  only  be  entitled  to  recover  under  the  coont, 
as  framed,  by  construing  the  words  of  the  69th  section  of  the  1  &  2 
Vict.  c.  110,  "  fraudulent  and  void  as  against  the  assignees,"  as  if  they 
were  "fraudulent  and  void"  absolutely.  But  we  must  suppose  that 
the  qualifying  words  were  intended  to  have  some  meaning;  and  no 
other  can  reasonably  be  assigned  to  them  than  that,  as  to  all  other 
persons  but  the  assignees,  the  transactions  mentioned  in  this  section 
are  good  and  valid.  The  consequence  of  this  is,  that  no  right  existed 
in  the  insolvent,  or  in  any  one  else,  to  impeach  the  transaction  until 
the  vesting  order  of  the  Insolvent  Court ;  and  that  no  right  of  action 
passed  to  the  assignee  as  part  of  the  insolvent's  estate.  On  th( 
appointment  of  the  plaintiff  as  assignee,  a  right  immediately  arose, 
by  force  of  the  statute,  but  only  available  from  that  moment,  and 
having  no  relation  back  to  the  time  when  the  transaction  took  place. 
If  a  question  arose  upon  the  Statute  of  Limitations,  could '  it  fairly 
be  doubted  that  the  time  would  begin  to  run  from  the  appointment 
of  the  assignee,  and  not  from  the  period  of  the  supposed  conversion 
of  the  goods  of  the  insolvent  ? 

Upon  the  short  ground,  therefore,  that  the  first  count  charges  a 
conversion  complete  in  the  time  of  the  insolvent,  and  that  the  assignee 
has  placed  his  right  of  action  upon  this  conversion  alone,  I  think  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  is  wrong,  and  that 
it  ought  to  be  reversed. 

Lord  Brougham  entirely  concurred. 

Lord  Wsnslbydale. — There  will  be  a  venire  de  novo. 

Mr.  ffarcQurt. — With  reference  to  that  point,  I  should  wish  to  ask 

(a)  6  E.  ft  B.  so  (B;  C.  L.  B.  Tol.  88). 
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your  Lordships,  whether  it  is  competent  to  me  now  to  abandon  my 
bill  of  exceptions  and  the  plea  of  ''  not  guilty,"  and  to  ask,  upon  the 
fourth  plea,  and  the  replication  to  it,  to  have  the  judgment  reversed, 
and  a  verdict  entered  for  the  defendant. 

Lord  Wbnsleydale. — Non  obstante  veredicto? 

Mr.  Harcourt. — It  would  be  upon  the  face  of  the  record.  What  I 
submit  is,  whether,  if  I  abandon  the  bill  of  exceptions  and  the  plea 
of  "not  guilty,"  I  should  be  entitled  to  have  judgment  entered  for 
the  defendant  upon  the  special  pleading.  I  do  not  know  whether 
your  Lordships  will  think  that  it  is  competent  to  me  now  to  make 
that  application. 

Mr.  BavilL — With  reference  to  that  question,  your  Lordships  see 
that  the  case  has  come  here  upon  the  bill  of  exceptions,  and  the  judg- 
ment of  the  Exchequer  Chamber  has  proceeded  upon  the  bill  of 
exceptions. 

Mr.  Harcourt. — I  argued  the  question  before  your  Lordships 
altogether  upon  the  special  pleading. 

The  Lord  Chancellor. — This  high  Court,  along  with  the  inferior 
Courts,  has  always  ample  power  of  amending  and  directing  the  form 
of  the  pleadings  to  gain  the  ends  of  justice,  but  I  doubt  very  much 
whether  what  is  suggested  can  be  done. 

Lord  Cranworth.— It  had  not  escaped  the  attention  of  the  Lords 
who  heard  the  case,  because  we  have  very  much  considered  that  point, 
but  I  am  afraid  thxit  we  have  no  power  to  do  it. 

Mr.  Harcourt, — I  thought  that  under  the  Common  Law  Procedure 
Act,  which  altered  the  practice  with  respect  to  writs  of  error  to  this 
House,  there  was  a  power  of  directing  that  the  judgment  should  be 
in  any  form  that  the  House  might  think  fit.  Your  Lordships  will 
remember  that  the  argument  before  you  proceeded  upon  the  special 
pleading,  not  upon  the  issue  of  "not  guilty." 

Lord  Chelmsford. — We  are  all  of  us  anxious  that  it  should  be 
done  if  possible,  but  I  am  afraid  that  it  cannot  be  done. 

The  Lord  Chancellor. — It  must  be  understood  that  the  judg- 
ment of  the  House  will  be  for  a  ventre  de  novo,  unless  you  can  come 
to  some  arrangement,  which  I  should  think  would  be  quite  practicable. 

Mr.  Bovill. — I  should  think  that  will  be  the  result.  Indeed  the 
case  almost  necessarily  resolves  itself  into  that. 

Lord  Brougham. — In  the  mean  time  it  is  a -simple  reversal. 

The  Lord  Chancellor. — A  venire  de  novo  nisi. 

Lord  Wensleydalb. — What  I  recommended  in  the  Court  below 
was,  that "  the  judgment  should  be  reversed  and  a  venire  de  novo  awarded, 
unless  the  parties  would  agree  to  strike  out  the  plea  of  '  not  guilty' 
to  the  first  count,"  on  such  terms  as  might  be  arranged^  '^and  then 
the  judgment  should  be  reversed  and  given  for  the  defendant  on  the 
special  pleading,  non  obstante  veredicto.^^ 

Judgment  reversed.     Venire  de  novo  awarded. 
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HENRY  ROWBOTHAM.  and  Others,  PlaintiflFs  in  Error,  v.  WIL- 
LIAM  WILSON,  Defendant  in  Error.     Jtin«  8,  11,  19.(a) 

Pritnd  facie f  the  owner  of  land  is  entitled  to  the  surface  itself,  and  all  below  it,  exjurt 
natura ;  those  who  seek  to  derogate  from  that  right  most  do  so  by  virtne  of  some  grant  or 
conveyance. 

The  rights  of  the  grantee  of  the  minerals  depend  on  the  term  of  the  deed  by  which  thejr 
are  conveyed.     Under  a  grant  of  minerals,  a  power  to  get  them  is  a  necessary  incident. 

In  1770  A  private  Act  of  Parliament  was  passed  to  provide  for  the  allotment  of  com- 
mons and  commonable  lands,  &c.  These  lands  were  descrilierl  as  having  mines  under  the 
surface.  Commissioners  were  appointed  to  allot  (having  due  regard  to  the  mines)  accord- 
ing to  the  rights  of  the  various  persons  interested  in  the  lands,  some  of  which  were  divided 
into  small  parcels.  Tlie  Commissioners,  by  their  award,  allotted  the  lands,  so  that  some 
•of  the  mines  allotted  to  A.  were  situated  under  portions  of  the  land  allotted  to  B.  The  per- 
sons interested  executed  this  award,  which  (reciting  that  this  mode  of  allotment  had  been 
necessary)  conlfiined  a  clause,  declaring  that  the  proprietors  agreed  with  each  other,  and 
their  heirs,  that  the  lands  so  allotted  should  be  lawfully  held  and  enjoyed  by  the  allottees 
without  molestation,  and  without  any  mine  owner  being  subject  to  any  action  for  damages 
•on  account  of  working  and  getting  the  mines,  or  by  reason  that  the  lands  might  be  *^  ren- 
dered uneven  and  less  commodious  to  the  occupiers  thereof,  or  by  sinking  in  hollows,  and 
•being  otherwise  defaced  and  injured  where  such  mines  shall  be  workcil  ....  the  several 
.proprietors  having  agreed  with  each  other,  and  l)eing  willing  and  desirous  to  accept  their 
irespecfive  ollotments  in  their  several  situations  hereinbefore  declared,  subject  to  any  incon- 
Tenience  or  encumbrance  which  may  arise  from  the  cause  aforesaid."  The  mines  were 
-worked  by  A.,  his  assignee,  and  the  surface  of  the  land  thereby  (but  without  negligence) 
dnjured  : 

Held,  that  whatever  is  the  general  right  in  the  surface  to  support,  this  clause  in  the 
•award  operated  as  a  grant  of  a  right  to  disturb  the  surface  of  the  land,  and  B.,  therefore, 
•could  not  maintain  an  action  for  damage  on  that  account. 

Qu.  Whether  this  clause  could  operate  as  a  release  of  the  right  tb  support  1 

The  circumstance  that  (some  years  after  the  award,  but  many  more  than  twenty  years 
before  the  injury  complained  of)  houses  were  erected  on  the  land  was  held  not  to  make  anj 
difference  with  regard  to  the  relative  rights  of  the  parties  under  the  award. 

Daniel  Rowbotham  (since  deceased,  and  now  represented  by  the 
plaintiffs  in  error  as  his  executors)  was  reversioner  in  fee,  under 
mesne  conveyances  from  one  Samuel  Pears,  of  certain  ancient  houses 
and  surface  land  situated  in  the  parish  of  Bedworth,  in  the  county  of 
Warwick.  He  brought  an  action  against  the  defendant  Wilson,  who 
claimed  as  representative  of  one  Henry  Howlette,  an  allottee  of  coal 
mines,  to  recover  damages  for  injury  done  to  his  land  and  houses  by 
the  working  of  those  mines.  By  order  of  the  Court  of  Queen's 
Bench,  a  case  was  stated.     The  case  set  forth  that  in  the  9  Geo.  3,(6) 

(a)  8  H.  of  L.  348. 

(ft)  By  that  Act,  c.  ci.,  which  recited  that  there  were  in  the  parish  of  Bed  worth  **  oertaiB 
common  fields,  common  grounds,  and  commonable  lands,"  of  which  certain  persons  there- 
in named  were  owners,  and  that  '*  the  property  in  the  lands,  &c.,  lies  intermixed  and  dis- 
persed in  small  parcels,''  remote  from  the  houses  of  the  owners,  which  had  hfien  foond 
inconvenient  to  them,  it  was  stated  that  they  were  '*  desirous  that  the  said  lands  and  grounds 
may  be  specitically  allotted  amongst  them  in  severalty,  according  to  their  respective  rights 
and  interests,"  Commissioners  were  appointed.  They  were  authorised  to  make  a  survey 
and,  **. after  the  survey,"  to  **  divide,  ascertain,  and  allot  the  said  common  fields,  common 
grounds,  and  commonable  lands  and  premises  hereby  intended  to  be  enclosed,"  among  the 
several  persons  **  entitled  to  or  interested  therein,  either  in  right  of  soil  or  in  any  other 
right  or  interest  whatsoever  ....  with  a  jnst  regard  to  the  quality,  convenience,  and 
contiguity  of  situation,  as  well  as  to  the  quantity  of  the  lands  to  be  assigned  to  each  pro- 
prietor, and  with  a  ju.st  regard  to  any  mines  or  delphs  or  coal,  lime,  or  stone  supposed  to 
be  under  the  same,  but  subject,  nevertheless,  to  the  rules,  orders,  and  directions  by  this  Act 
prescribed,"  &c. 

"And  whereas  there  are  lands  supposed  to  have  mines  under  them,  and  on  that  acooant 
the  proprietors  may  be  desirous  of  retaining  their  property  therein,  such  of  the  lands  of  the 
proprietors  as  the  Commissioners  shall  adjudge  to  have  any  valuable  mines  of  coal,  &c., 
under  them,  shall  be  allotted  and  set  out  together,  by  metes  and  bounds,  in  distinct  lots, 
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an  Act  was  passed  for  dividing  and  enclosing  the  common  fields,  &c., 
of  Bedworth,  in  the  county  of  Warwick,  and  Commissioners  were 
appointed  to  carry  that  Act  into  effect.  On  the  21st  June,  1770,  the 
Commissioners  made  their  award,  by  which  (among  other  things)  they 
allotted  certain  lands  to  one  Henry  Howlette.  "And  as  to  the  mines 
on  the  estate  of  H.  Howlette  previous  to  the  enclosure  thereof,  the 
same  not  having  been  requested  to  be  set  out  by  metes  and  bounds, 
we  do  assign,  appoint,  and  allot  unto  the  said  H.  Howlette,  in  lieu 
thereof,,  all  the  mines  of  coal  and  limestone  under  the  several  alfot- 
ments  of  land  before  made  to  him ;  and  also  all  the  mines  of  coal 
under  the  allotments  to  Samuel  Pears ;  and  also  all  the  mines  of  coal 
under  the  turnpike  road,  so  far  as  the  same  ranges  with  the  outlines 
of  his  allotment  on  Beasley's  Furlong  and  Race  Legs;  and  also  all 
the  mines  of  coal  on  another  part  of  the  turnpike  road,  contained 
between  a  line  ranging  with  the  north  outline  of  the  said  estate,  and 
a  parallel  line  from  the  south  of  Sir  Roger  Newdigate's  tenement  in 
Colly  Croft,  for  the  breadth  of  50  links,  on  the  west  side  of  the  turn- 
pike road  against  the  allotment  to  Samuel  Pears,  and  no  more,  the 
residue  on  the  east,  against  the  house  of  Samuel  Pears  and  Daniel 
Jackson,  being  allotted  to  the  said  Samuel  Pears."  And  the  Commis- 
sioners allotted  to  Pears  "  all  the  mines  of  coal  under  that  part  of  the 
turnpike  road  contained  between  a  line  ranging  with  the  south  outline 
of  his  own  home  close,  and  a  parallel  line  drawn  from  the  south  end 
of  Sir  Roger  Newdigate's  tenement,  opposite  to  houses  of  the  said 
Samuel  Pears  and  Daniel  Jackson,  all  situate  in  Colly  Croft  aforesaid, 
for  the  breadth  of  85  links  on  the  east  side  thereof  adjoining  to  the 
homestead  of  the  said  Samuel  Pears,"  which  the  Commissioners  ad- 
judged to  be  equal  in  value  to  the  mines  he  was  previously  possessed 
of,  without  being  entitled  to  any  part  of  the  mines  under  his  own 
allotment  of  land,  which  last-mentioned  mines  were  thereby  allotted 
to  H.  Howlette.  The  award  contained  the  following  clause :  *'  And 
whereas,  in  order  to  preserve  the  convenience  of  situation  of  the  allot- 
ments to  the  several  proprietors  interested  in  the  said  enclosure  and 
division,  it  hath  been  found  necessary  in  some  cases  to  assign  the 
mines  under  the  whole  of  some  particular  allotments,  and  in  other 

unto  or  for  such  of  the  proprietors  respectively  as  shall  desire  the  samoi  provided  such 
desire  shall  be  signified  by  writing,  &c. ;  or  otherwise  that  there  shall  be  set  out  for  such 
proprietors  other  lands  under  whidh  there  shall  be  supposed  to  lie  mines  of  equal  value  to 
those  which  they  were  respectively  possessed  of  before  the  passing  of  this  Act ;  and  the  said 
Commissioners,  in  allotting  the  said  mine  lands,  shall  make  just  allowances  between  such 
of  them,  the  delphs  whereof  remain  entire  and  unbroken,  and  such  of  them  which  have 
heretofore  been  open  and  in  part  worked.*' 

"  When  the  said  Commissioners  shall  have  completed  and  finished  the  partitions  and 
allotments  of  the  said  open  and  common  fields,  common  grounds,  commonable  lands  and 
premitics,  according  to  the  tenor,  true  intent,  and  meaning  of  this  Act,  they  shall  draw  up 
an  award,  which  shall  express  the  quantity  of  acres,  &c.,  contained  in  the  said  common 
fields,  common  grounds,  commonable  lands  and  premises  so  intended  to  be  enclosed,  and 
the  quantity  of  each  and  every  part  which  shall  be  assigned  and  allotted  to  the  several  par* 
ties  entitled  to  and  interested  in  the  same,  and  a  description  of  the  situation,  buttalsy  and 
boundaries  of  such  parcels  and  allotments  respectively,  and  proper  orders  and  directions 
for  the  fencing,  &c  ,  and  also  for  making  and  laying  out  proper  roads,  &c.,  through  the 
same,  and  such  other  orders,  &c.,  as  shall  be  necessary,  conformable  to  the  tenor  and  pur- 
port of  this  Act." 

The  new  allotments  were  to  be  in  bar  of  old  estates,  "right  of  soil,  right  of  common,, 
and  other  rights,  interests,  and  properties  whatsoever  in,  over,  and  upon  the  said  common 
fields,'*  &c. 
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cases  part  of  sucb  mines  to  different  persons  tban  those  to  whom  the 
allotments  of  the  sarface  land  are  aw.arded,  and  the  several  proprietors 
parties  to  this  award  are  the  only  persons  interested  in  the  disposal  of 
land  and  mines  under  such  circumstances,  which  said  proprietors, 
parties  hereto,  do  by  their  sealing  and  executing  these  presents,(a) 
testify  their  acceptance  of  their  respective  allotments  in  manner  as 
the  same  are  allotted  to  them  as  aforesaid,  and  do  for  themselves  seve- 
rally and  respectively,  and  for  their  several  and  respective  heirs,  exe- 
cutors, administrators,  successors,  and  assigos,  utterly  disclaim,  release, 
and  disavow  all  right,  title,  interest,  claim,  and  demand,  of,  in,  or  to 
any  of  the  mines  under  their  several  allotments,  except  such  or  sack 
part  thereof  only  as  are  hereinbefore  particularly  mentioned  and  de- 
scribed to  be  allotted  to  each  of  them ;  and  the  same  proprietors  do 
hereby  for  themselves  severally  and  respectively,  for  their  several  and 
respective  heirs,  executors,  administrators,  successors,  and  assigns, 
covenant,  promise,  and  agree,  to  and  with  each  other,  and  the  heira; 
executors,  administrators,  successors,  and  assigns  of  each  other,  that 
the  said  mines  so  allotted  under  the  circumstances  aforesaid,  shall  or 
lawfully  may  for  ever  after  be  held  and  enjoyed  by  the  respective  per- 
sons to  whom  the  same  are  assigned  according  to  the  true  intent  and 
meaning  of  this  award,  and  by  them  and  every  of  them  be  worked 
and  gotten  accordingly,  without  any  molestation,  denial,  or  interrup- 
tion of  any  other  person  or  persons  parties  to  these  presents,  and  those 
claiming  under  them  respectively,  who  for  the  time  being  are  or  raay 
be  owner  or  owners  of  the  surface  of  the  lands  under  -which  such 
mines  are  situate,  and  without  being  subject  or  liable  to  any  action  or 
actions  for  damage  on  account  of  working  and  getting  the  said  mines, 
for  or  by  reason  that  the  surface  of  the  lands  aforesaid  may  be  ren- 
dered uneven  and.  less  commodious  to  the  occupiers  thereof,  by  sink- 
ing in  hollows  or  being  otherwise  defaced  and  injured  where  such 
mines  shall  be  worked,  the  said  several  proprietors,  parties  to  these 
presents  and  interested  in  the  disposal  of  lands  and  mines  under  the 
circumstances  aforesaid,  having  agreed  with  each  other  and  being 
willing  and  desirous  to  accept  their  respective  allotments  in  their 
several  situations  hereinbefore  declared,  subject  nevertheless  to  any 
inconvenience  or  encumbrance  which  may  arise  from  the  cause  afore- 
said, so  nevertheless  as  that  nothing  herein  contained  shall  extend  or 
be  construed  to  extend  to  authorize  or  enable  any  of  the  parties  for 
the  time  being  entitled  to  the  said  mines,  to  sink  pitd  on  allotments 
under  which  the  same  are  situate,  for  the  purpose  of  working  the  said 
mines,  without  the  consent  of  the  then  owners  of  the  surface  of  the 
same  allotments  previously  obtained,  or  in  any  manner  to  dig  or  break 
the  said  surface  without  the  like  consent."  The  houses  which  the 
plaintiflF  alleged  to  have  been  injured  had  not  been  erected  till  after 
the  award,  but  were  mpre  than  20  years  old  at  the  time  of  committing 
the  grievances.  The  case  stated  that  the  mines  had  been  worked  with 
care  and  skill,  and  without  negligence. 

On  the  7th  June,  1856,  the  Court  gave  judgment  for  the  defend- 
ant,(6)  which  judgment  was,  on  the  14th  July,  1857,  aflSrmai  by  the 

(a)  The  proprietors  of  land  generally  executed  this  award.    Pears  did  so,  bat  Howlccte 
did  not. 

(6)  6  £.  &  B.  593  (£.  C  L.  B.  vol.  88). 
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Court  of  Exchequer  Chamber.(a)  The  present  proceeding  in  error 
was  then  taken. 

Mr.  Sergeant  .Hayes  and  Mr.  Spinks,  for  the  plaintiff  in  error* — 
Some  of  the  Judges  in  the  Court  below  were  of  opinion  that  there 
was  no  express  nor  implied  authority  to  do  what  was  done  here.  That 
is  one  of  the  questions  now  raised.  The  authority  of  the  Commis- 
sioners depended  entirely  on  the  Act  of  Parliament.  They  were 
bound  strictly  to  follow  the  Act;  they  have  not  done  so,  for  they  had 
no  authority  to  separate  the  allotments  of  the  lands  from  the  mines 
below  them,  and  to  give  to  the  allottee  of  the  mines  a  right  to  work 
them  so  as  to  injure  the  surface  of  the  land.  By  so  doing  they  ex- 
ceeded their  authority,  and  therefore  their  award  is  bad :  Casamajor 
V.  Strode,  2  Myl.  &  Keene  706,  the  King  v.  Wastbrook,  4  B.  &  C.  732 
(E.  C.  L.  R.  vol.  10). 

It  is  contended  on  the  other  side  that  the  clause  in  the  award  is  a 
covenant.  Even  if  so,  the  defendant  cannot  take  advantage  of  it. 
The  plaintiflf's  predecessor  executed  it;  the  defendant's  predecessor 
did  not;  he  was,  therefore,  at  liberty  to  contest  the  award  till  the  lapse 
of  20  years  had  made  it  valid.  He  merely  accepted  the  land  and  the 
title  to  that  land  which  the  award  gave  him,  and  nothing  but  what  the 
law  necessarily  implies  will  follow  such  an  acceptance.  The  supposed 
covenant  will  not  bind  the  present  possessor;  it  is  a  mere  personal 
covenant  which  does  not  run  with  the  land,  but  is  a  mere  covenant, 
as  in  Keppell  v.  Bailey,  2  Myl.  &  Keene  517,  not  to  do  a  certain  thing; 
it  is  a  covenant  not  to  sue,  and  it  is  binding  only  on  the  parties  who 
mutually  executed  it.  It  does  not  bind  the  assignee  of  the  covenantor: 
Spencer^s  case,  1  Smith's  Leading  Cases  30,  and  the  notes,  59-63. 

Nor  is  this  clause  in  the  award  a  grant  of  the  right  to  work  the 
mines,  and  to  work  them  even  though  such  working  may  injure  the 
surface  of  the  land.  In  the  first  place,  there  are  no  words  of  grant 
in  the  award. 

[Lord  Wbnslkydalk. — There  are  no  particular  words  necessary 
for  that  purpose.] 

In  the  next,  such  a  grant  is  void,  for  it  is  destructive  of  the  thing 
itself,  the  land,  out  of  which  the  grant  is  supposed  to  be  made.  Be- 
sides, at  the  time  of  executing  the  award,  Pears  had  no  estate  in  the 
allotments,  and  so  had  no  power  to  make  them  the  subject  of  a  grant; 
nor  at  that  time  had  Howlette  any  estate  in  them^  ^or  did  he  execute 
the  award.  There  can,  therefore,  be  no  estoppel  here,  for  an  estoppel 
must  be  mutual. 

[Lord  Wenslstdals. — Pears  took  possession  under  the  award,  and 
by  it  entered  into  a  covenant    That  operates  as  a  grant] 

If  a  man  has  no  interest  he  cannot  make  a  grant;  though  he  may 
bind  his  future  interests  by  positive  stipulations,  still  they  will  not 
amount  to  a  grant.  Is  there  anything  here  granted,  and  is  there  any 
grantor?  Assuming,  for  the  sake  of  argument,  that  the  award  is 
good,  Pears  had  only  a  title  to  the  surface,  and  with  it  a  right  to  the 
support  of  the  adjacent  strata.  That  right  is  not  in  itself  grantable, 
for  it  is  an  inseparable  incident  to  the  land,  and,  therefore,  cannot  be 
granted  away  from  it  Sheppard's  Touchstone,  c.  12,  p.  289.  There 
•    was,  therefore,  nothing  to  grant. 

(a)  8  £.  &  B.  123  (£.  C.  L.  K  vol.  98). 
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It  is  a  settled  principle  of  law  that  a  man  is  entitled,  ex  jure  natur«, 
to  support  for  his  land  from  anything  below  the  surface,  from  the 
subjacent  strata,  and  also  from  the  adjoining  land. 

[Lord  WenslkydAle. — In  all  such  cases,  the  origin  of  the  right  is 
supposed  to  be  in  a  grant  made  when  the  lands  which  had  belonged 
to  one  proprietor  were  by  him  divided  between  two  or  more  other 
persons.] 

The  case  of  Humphries  v.  Brogden,  12  Q.  B.  739  (E.  C.  L.  R.vol. 
64),  is  upon  this  point  decisive  in  favour  of  the  plaintifF.  It  was  there 
held  that  of  common  right  the  owner  of  the  surface  is  entitled  to  the 
support  of  the  subjacent  strata,  and  that  if  the  owner  of  the  minerals 
removes  them,  it  is  his  duty  to  leave  sufficient  support  for  the  surface 
in  its  natural  state.  This  right  of  the  surface  to  support  is  not  a  mere 
easement,  which  is  something  accessorial  to  the  land,  but  is  one  of  the 
ordinary  common  law  rights  of  property.  It  is*  said  by  Mr.  Justice 
Erie,  in  Bonomi  v.  Backhouse,  E.  B.  &  E.  642  (E.  C.  L.  R.  vol.  96).(a) 
that  "the  right  to  support  is  one  of  the  ordinary  rights  of  property, 
analogous  to  the  right  to  a  natural  stream  incidental  to  all  land,  and 
not  an  easement  or  right  acquired  by  grant  or  otherwise;"  and  that 
opinion  was  adopted  in  the  judgment  of  the  Court  of  Exchequer 
Chamber.(6)  As  to  the  construction  of  the  alleged  covenant,  it  is  clear 
that  it  was  not  a  release  of  a  right  of  action,  for  no  cau.se  of  action  had 
then  arisen  or  might  ever  arise.  It  was  the  intention  of  the  Commis- 
sioners that  Pears,  in  taking  the  surface,  took  it  with  this  natural 
right  to  support;  the  clause  to  prevent  him  from  suing,  which  is  so 
much  relied  on  by  the  other  side  for  another  purpose,  proves  that 
intention,  since  it  acknowledges  that,  without  a  covenant  not  to  sue, 
he  would  have  had  the  right  to  sue,  if  by  the  act  of  the  mine  owner 
the  support  to  his  land  was  taken  away. 

Finally :  the  houses  erected  by  the  plaintiff  have  acquired  by  lapse 
of  time  a  title  to  support. 

Mr.  Jf.  Smith  and  Mr.  Field,  for  the  defendant  in  error. — The  right 
of  support  here  contended  for  is  not  a  natural  right  applicable  at  all 
times  and  in  all  cases.  Humphries  v.  Brogden,  12  Q.  B.  739  (E.  C. 
L.  R.  vol.  64),  does  not  lay  down  that  proposition.  In  this  very  case, 
Lord  Campbell,  referring  to  that  decision,  said,(c)  "We  there  ex- 
pressly guarded  ourselves  against  the  supposition  that  we  intended  to 
lay  down  any  rule- applicable  to  a  case  where  the  primS  facie  rights 
and  liabilities  of  the  owner  of  the  surface  of  the  land,  and  of  the  sub- 
jacent strata,  are  varied  by  the  production  of  title  deeds,  or  by  other 
evidence."  But  whatever  may  be  the  right  it  has  here  been  parted 
with.  The  presumption  here  is,  that  as  there  is  a  grant  of  the  mines, 
there  is  a  grant  of  the  right  to  use  them.  The  agreement  here  is 
clear,  and  manifests  the  real  intention  of  the  parties,  and  they  accept 
their  allotments  under  the  conditions,  and  liabilities,  and  covenants 
contained  in  the  award.  With  the  full  knowledge  that  the  surfiace 
would  sink,  they  made  this  agreement.  Putting  the  houses  on  the 
land  afterwards  cannot  aflect  it.  This  is  much  more  than  a  mere 
covenant  not  to  sue. 

[Lord  Brougham. — Suppose  it  a  renunciation  of  the  right  to  sup- 

(«)  Now  on  error  in  this  House. 

(6)  E.  B.  &  E.  654  (E.  C.  L   li.  vol.  96). 

(c)  6  E.  &  B.  602  (E.  C.  L.  K.  rol.  88). 
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port  necessary  to  preserve  evenness  in  the  surface,  so  far  as  the  ordi- 
nary use  of  land  for  gardening  purposes,  for  instance,  would  require; 
does  that  imply  a  like  renunciation  for  building  purposes?  In  the 
former  the  injury  might  be  inconvenient,  in  the  latter  it  might  be 
fatal.] 

That  depends  on  the  intention  of  the  parties,  as  manifested  in  the 
deed.  A  man  may  grant  away  the  beneficial  use  of  the  surface  of  his 
land.  He  may  grant  a  right  of  way  over  his  land,  and  he  may  grant 
such  a  right  as  this,  and  he  may  do  so,  either  by  grant  or  release : 
Sheppard's  Touchstone,  p.  82.  It  is  not  important  that  the  word  grant 
is  not  used,  it  being- the  intention  of  the  parties  that  such  should  be 
the  effect  of  the  instrument,  Goodtitle  v.  Bailey,  Cowp.  697,  Denison 
V,  Holliday,  1  H.  &  N.  631,  8  Id.  670,  and  though  the  words  are 
words  of  agreement  only,  yet  if  such  is  the  intention  of  the  par- 
ties, they  may  operate  as  a  grant:  Grale  on  Easements,  p.  46,(a), 
Northara  v.  Hurley,  7  Mer.  &  Wels.  63.(6)  Words  which  in  them- 
selves appear  to  be  only  words  of  reservation,  may  operate  as  a  grant: 
Wickham  v.  Hawker,  1  E.  &  B.  665  (E.  C.  L.  R.  vol.  72).  A  deed 
of  conveyance  may  operate  as  a  covenant  to  stand  seised  to  uses :  Boe 
V.  Tranraer,  2  Wils.  75. 

Here  was  an  Act  of  Parliament  dealing  with  many  small  tenements. 
The  Commissioners  had  authority  to  grant  mines,  and  also  to  grant 
the  power  to  work  them,  but  if  so,  they  had  authority  to  grant  what 
was  reasonable  and  necessary  for  the  exercise  of  that  power.  A  grant 
of  this  kind  was  reasonable,  and  therefore  must  be  held  good  :  Bogers 
V.  Taylor,  1  H.  &  N.  706.  Some  of  these  tenements  consisted  only  of 
a  quarter  of  an  acre  of  land.  If  the  Commissioners  had  no  power  to 
disannex  the  mines  from  the  surface,  there  would  be  an  end  of  the 
power  they  undoubtedly  possessed  to  grant  the  right  to  work  the  mines, 
for  it  might  be  impossible  for  each  owner  of  a  small  portion  of  surface 
land  to  sink  shafts,  and  work  the  mines  under  his  land.  It  must  there- 
fore have  been  the  intention  of  the  Legislature  that  the  Commissioners 
should  have  the  power  to  do  what  they  have  done.  The  very  neces- 
sity of  the  thing  showed  that  the  Legislature  intended  to  give  them 
this  power. 

The  case  of  Keppell  v.  Bailey,  2  Myl.  &  K.  517,  does  not  apply  here, 
for  this  is  a  grant  of  something  arising  out  of  the  land  itself,  and  inse- 
parably connected  with  it,  while  there  it  was  only  a  personal  covenant 
to  employ  the  produce  of  the  land  in  a  certain  manner. 

Mr.  Serjeant  Hayes  replied. 

Lord  Wenslsydals,  after  stating  the  facts,  said : — The  question 
turns  upon  the  construction  of  the  Act  of  Parliament,  and  the  award 
made  under  it. 

It  is  stated  in  the  case,  that  the  parcels  to  be  allotted  were  -^Qvy 
small,  and  that  the  surface  of  the  land  was  allotted  to  one  set  of  pro- 
prietors, and  the  coals  below  to  another  set.  Then  there  is  executed 
a  covenant  by  all  the  parties  to  the  award.  (His  Lordship  read  it. 
See  ante,  753.) 

The  Court  of  Queen's  Bench  was  of  opinion  upon  this  case,  that 
the  plaintiff  was  without  remedy,  and  that  the  defendant  was  entitled 

(a)  Quoting  Holms  ».  Seller,  3  Lev.  305.     See  Allan  v.  Gomini,  3  Per.  &  D.  531. 
(6)  See  Ewart  v,  Grabain,  7  U.  L.  Gas.  331. 
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to  judgment.  A  writ  of  error  was  brought  to  the  Court  of  Exchequer 
Chamber ;  the  learned  Judges  there  were  divided  in  opinion,  the  ma* 
jority  affirming  the  judgment  of  the  Court  of  Queen's  Bench;  the 
minority  consisted  of  Mr.  Justice  Cresswell  and  Mr.  Baron  Watson, 
who  were  of  opinion  that  this  was  merely  a  covenant,  and  that  as  a 
covenant  it  could  not  operate  as  a  grant,  and  also  that  as  a  covenant 
it  could  not  operate  as  a  release  of  damages,  because  damage  had  not 
been  sustained. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  affirming  that  of  the  Court  of  Queen's  Bench  is  right,  and  I 
advise  your  Lordships  to  affirm  it. 

It  is  unnecessary  to  discuss  several  of  the  questions  made  in  the 
elaborate  arguments  at  your  Lordships'  bar. 

Whether  the  right  to  the  support  given  by  the  land  below  to  the 
land  of  the  owner  of  the  surface,  when  the  strata  belong  to  different 
persons,  is  properly  to  be  called  "an  easement,"  as  it  is  by  Mr.  Gale 
in  his  excellent  Treatise  on  Easements  a  ^'  natural  easement,"  or  whe> 
ther  it  is  to  be  termed  a  "right"  ex  jure  naturae  to  that  support,  or 
whether  the  owner  of  the  surface  has  merely  a  right  to  enjoy  his  own 
land  in  its  natural  state  and  condition,  with  a  right  of  action  against 
the  owner  of  the  land  adjoining  or  subjacent,  when  the  act  of  his 
neighbour  does  him  an  injury,  are  questions  immaterial,  as  it  appears 
to  me,  to  the  decision  of  this  case ;  though  the  last  proposition  appears 
to  be  fully  established  by  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  the  case  of  Bonomi  v.  Backhouse,  E.  B..&  £.  622,  646 
(E.  C.  L.  R.  vol.  96).  And  it  was  held,  therefore,  that  the  Statute  of 
Limitations  does  not  begin  to  run  until  the  damage  is  sustained. 

There  is  no  doubt  that  prima  facie  the  owner  of  the  surface  is  enti- 
tled to  the  surface  itself  and  all  below  it  ex  jure  naturae;  and  those 
who  claim  the  property  in  the  minerals  below,  or  any  interest  in  them, 
must  do  so  by  some  grant  from  or  conveyance  by  him,  or  it  may  be 
from  the  Crown,  as  suggested  by  Lord  Campbell  in  the  case  of  Hum- 
phries V.  Brogden,  12  Q.  B.  189  (E.  C.  L.  R.  vol.  64). 

The  rights  of  the  grantee  to  the  minerals,  by  whomsoever  granted, 
must  depend  upon  the  terms  of  the  deed  by  which  they  are  conveyed 
or  reserved  when  the  surface  is  conveyed.  Primfi  facie,  it  must  be 
presumed  that  the  minerals  are  to  be  enjoyed,  and,  therefore,  that  a 
power  to  get  them  must  also  be  granted  or  reserved,  as  a  necessary 
incident.  It  is  one  of  the  cases  put  by  Sheppard  (Touchstone  5  chap. 
89),  in  illustration  of  the  maxim,  "Quando  aliquid  conceditur,  conce- 
ditur  etiam  et  id  sine  quo  res  ipsa  non  esse  potuit,"  that,  by  grant  of 
mines  is  granted  the  power  tp  dig  them.  A  similar  presumption, 
primlL  facie,  arises,  that  the  owner  of  the  mines  is  not  to  injure  the 
owner  of  the  soil  above  by  getting  them,  if  it  can  be  avoided. 

But  it  rarely  happens  that  these  mutual  rights  are  not  precisely 
ascertained  and  settled  by  the  deed  by  which  the  right  to  the  mines 
is  acquired ;  and,  then,  the  only  question  would  be  as  to  the  construe* 
tion  of  that  deed,  which  may  vary  in  each  case.  The  question  to  be 
decided  in  this  case  is,  what  sort  of  right  the  defendant  had  upon  the 
facts  stated  in  the  case  reserved,  to  get  and  take  away  the  coals  under 
the  plaintifis*  land. 

The  origin  of  the  p1aintii!s*  right  to  the  land,  and  of  the  defend 
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ant's  right  to  get  the  coals  is  the  award  made,  in  1770,  under  the 
Private  Enclosure  Act  for  the  Common  Fields  of  Bed  worth.  A  larger 
extent  of  surface,  no  doubt,  was  given  to  the  allottee  of  the  surface, 
as  the  compensation  for  the  minerals  not  being  given  to  him.  It  is 
clear  that  the  persons  under  whom  the  plaintiff  and  defendant  respect- 
ively claim,  took  with  full  knowledge  that  the  one  was  intended  to  have 
a  very  large  power  of  working  the  mines,  and  the  other  was  to  have  the 
surface,  subject  to  that  power,  and  that  each  of  the  parties  to  the  suit 
had  notice  of  their  respective  titles  by  the  award  itself.  The  plaintiffs* 
case  is  therefore  not  a  very  equitable  one;  but  the  question  still  is, 
whether  that  power  and  limitation  were  legally  annexed  to  the  respect- 
ive rights  or  not. 

I  am  clearly  of  opinion  that  they  were,  whether  the  award  be  con- 
sidered valid  or  not. 

The  objection  to  the  validity  of  the  award  is,  that  the  Commission- 
ers had  no  power  to  separate,  in  any  case,  the  minerals  from  the  sur- 
face. If  they  had  the  power  (and  I  think  they  had),  then  the  award 
of  the  surface  of  the  particular  allotment  to  Pears,  and  of  the  coal 
under  it  to  Howlette,  was  valid ;  and,  of  necessity,  ihk  Commission- 
ers could  give  to  the  latter,  for  the  enjoyment  of  his  allotment,  the 
power  to  get  the  coal.  They  have  done  so  by  their  award ;  and  though 
Petars  is  made  to  covenant,  at  the  same  time,  as  to  the  manner  in  which 
the  power  is  to  be  exercised,  it  is  the  act  of  the  Commissioners  also, 
for  it  is  evident  that  they  intended  it  to  be  done,  and  no  precise  words 
are  necessary.  It  may  be  that  they  doubted  of  their  powers,  and  so 
added  the  covenant. 

On  the  supposition,  therefore,  that  the  award  is  valid,  Ilowlette 
obtained  the  right  to  get  the  coal  in  a  manner  which  would  render  the 
surface  uneven  and  less  commodious  to  the  occupier.  And  supposing 
this  power  is  not  to  be  considered  as  given  by  the  act  of  the  Commis- 
sioners, but  only  by  the  contract  of  the  parties.  Pears'  covenant,  he 
being  seised  in  fee  by  virtue  of  the  award,  would  certainly  operate  as 
a  grant,  by  him,  to  Howlette  (who,  at  the  same  instant,  took  the  fee 
simple  in  the  mines),  of  the  power  to  get  the  minerals  and  to  disturb 
the  surface  of  his  own  land  for  that  purpose  by  winning  the  mines 
below  from  some  adjoining  land  or  bea  of  coal. 

'  I  do  not  feel  any  doubt  that  this  was  the  proper  subject  of  a  grant, 
as  it  affected  the  land  of  the  grantor ;  it  was  a  grant  of  the  right  to 
disturb  the  soil  from  below,  and  to  alter  the  position  of  the  surface, 
and  is  analogous  to  the  grant  of  a  right  to  damage  the  surface  by  a 
way  over  it;  and  it  was  admitted,  at  your  Lordships'  bar,  that  there 
is  no  authority  to  the  contrary.  It  is  undoubted  law,  that  no  particu- 
lar words  are  necessary  to  a  grant;  and  any  words  which  clearly  show 
the  intention  to  give  an  easement  which  is  by  law  grantable,  are  suffi- 
cient to  effiect  that  purpose. 

If  the  words  could  only  be  read  as  amounting  to  a  covenant,  it  must 
be  admitted  that  such  a  covenant  would  not  affect  the  land  in  the  hands 
of  Che  assignee  of  the  covenantor ;  but  if  they  amount  to  a  grant,  the 
grant  would  be  unquestionably  good,  and  bind  the  subsequent  owners 
of  the  surface.  Therefore,  if  the  award  be  valid,  the  plaintiff,  as 
assignee  of  the  surface,  would  be  bound  either  by  the  order  of  the 
Commissioners,  or  by  the  grant. 
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The  reason  why  I  think  the  Commissioners  had  the  power  to  allot 
the  surface  to  one,  and  the  mines  belo,w  to  another,  is  becaase  the 
words  of  the  Act  do  not  necessarily  limit  the  division  into  allotments 
of  the  whole  interest  in  the  land,  in  separate  entire  portions  of  the 
surface  and  minerals  together.  There  is  nothing  inconsistent  with  the 
terms  of  the  Act  in  allotting  the  surface  in  some  portions  of  land  to 
one,  and  the  minerals  under  those  portions  to  another.  The  Act  of 
Parliament  recites,  that  the  property  lies  intermixed  and  dispersed  in 
small  parcels,  and  small  parcels  would  have,  probably,  to  be  assigned 
to  each  proprietor ;  and  it  might  be,  as  was  suggested  by  Mr.  Field, 
in  his  able  argument  at  the  bar,  out  of  question  for  each  owner  to  win 
the  coals  under  his  own  allotment  by  sinking  a  shaft  in  it,  and  it  would 
be  most  convenient  for  all  parties  to  have  the  coals  assigned  in  such 
cases  to  a  neighbouring  proprietor,  and  more  of  the  surface  given  to 
the  owner,  whose  coal  was  taken  away.  The  private  Act  of  Parlia- 
ment is  really  no  more  than  an  agreement  between  the  parties  to  it, 
sanctioned  by  the  Legislature;  and,  in  order  to  construe  that  agree- 
ment, we  may  look  at  the  surrounding  circumstances  at  the  date  of  it 
Add  to  this,  ttfe  Act  and  award  having  been  acted  upon  for  ninety 
years,  every  intendment  must  be  made  which  would  give  it  validity. 

These  considerations  lead  me  to  the  opinion  that  the  Commissioners 
had  the  power,  for  the  general  convenience,  which  they  believed  they 
had,  and  which  they  exercised,  to  give  portions  of  the  surface  to  one 
person,  and  the  mines  under  each  portion  to  another,  and  that  the 
award,  therefore,  is  valid. 

The  opinion,  however,  of  the  majority  of  the  Judges  in  the  Courts 
below,  seems  to  have  been  that  the  award  was  bad.  But  supposing 
that  to  be  so,  and  that  Pears  did  not  take  a  legal  right  to  the  land,  nor 
Howlette  a  legal  title  to  the  mines  by  the  award,  I  still  think  that  the 
defendant  is  entitled  to  the  verdict  and  judgment. 

It  might,  perhaps,  be  enough  to  say,  that  after  ninety  years'  enjoy- 
ment a  legal  right  to  the  surface  land  ought  to  be  presumed  in  those 
under  whom  the  plaintiff  claims;  and  also,  a  legal  right  to  the  mine- 
rals below,  with  a  right  to  get  them,  by  a  legal  grant,  in  those  under 
whom  the_ defendant  claims;  and  if  there  was  such  a  right,  on  the 
finding  in  the  case,  it  could  not  be  exercised  without  rendering  the 
surface  uneven,  from  the  peculiar  nature  of  the  coal,  and  the  incapa- 
bility to  support  the  land  above  by  artificial  means.  The  right  to  get, 
involved  therefore^  of  necessity,  the  right  to  withdraw  a  certain  quan- 
tity of  support  from  the  land  above,  and  so  to  do  all  the  damage  which 
has  been  done,  for  it  is  found  that  the  defendant's  workings  were  car- 
ried on  with  care  and  skill,  and  without  any  negligence. 

I  do  not  think,  however,  that  it  is  necessary  to  have  recourse  to  this 
presumption.  If  the  Commissioners  had  no  power  to  award  the  sur- 
face to  one  person  and  the  minerals  to  another,  it  would  follow  that 
the  award  was  totally  void ;  but  Pears  would  be  still  bound  by  the 
deed  which  he  executed,  which  would  operate  as  a  grant  of  the  right 
to  win  the  coals  in  such  a  manner  as  might  injure  the  superjacent  land. 
He  would  not  be  estopped  from  saying  that  he  was  not  at  the  time 
the  owner  of  the  surface,  because  his  defect  of  title  appeared  upon 
the  same  instrument,  and  so  the  estoppel  would  be  avoided,  and  he 
would  be  in  the  same  situation  as  if,  without  any  legal  right  but  &^ 


■I 


ADDITIONAL  CASES.  761 


the  same  time  fully  believing  that  he  had  it,  he  had  executed  to  ano- 
ther person,  a  grant  of  a  right  to  get  the  minerals  under  a  particular 
close,  and  so  to  disturb  the  soil  of  that  close,  and  had  afterwards 
acquired  the  legal  title  to  that  close.  This  acquisition  would  operate 
by  feeding  the  estoppel  and  making  it  obligatory  from  that  time,  and 
operate  as  a  grant  of  an  interest  in  the  land :  Trevivan  v.  Laurence, 
6  Mod.  258.  Now  it  is  quite  clear  that  after  a  lapse  of  twenty  years, 
a  good  title  was  obtained  from  that  time,  and  from. thence,  I  think, 
the  grant  had  full  operation,  and  authorized  all  that  the  defendant  did. 
in  getting  the  coals. 

It  may  be  proper  to  add  that  if  the  plaintiff  had  a  right,  properly 
80  called,  to  the  support  of  the  minerals,  as  an  easement  or  ex  jure 
naturae,  the  covenant  might  operate  as  a  release  of  that  right.  But 
that  notion  is  at  variance  with  the  law  laid  down  in  Bonomi  r.  Back- 
house, E.  B.  &  E.  642  (E.  C.  L.  R.  vol.  96),  above  cited,  and  which  I 
think  is  perfectly  right.  Feeling  assured  that  the  covenant  operates 
as  a  grant  of  a  right  to  disturb  the  surface,  it  is  enough  to  decide  the 
case  on  that  ground. 

The  circumstance  of  the  plaintiff  having  afterwards  built  houses 
upon  the  allotment  which  was  subject  to  this  power,  makes  no  differ- 
ence in  this  case ;  therefore,  I  think,  the  defendant  was  entitled  to 
judgment.  I  should  add  that  Lord"  Brougham,  who  heard  the  case, 
is  unavoidably  absent ;  but  he  authorizes  me  to  say  that  he  entirely 
concurs  in  the  view  which  I  have  taken  of  this  case. 

Lord  Chelmsford,  after  stating  the  pleadings,  said: — From  the 
facts  in  the  special  case  stated  by  consent,  it  appears  that  the  defend- 
ant's mines  have  always  been  worked  without  any  negligence  on  his 
part,  and  according  to  the  course  and  practice  of  mining  in  the  county 
and  that  he  left  pillars  composed  of  the  refuse  called  "  lamb  and  slack," 
according  to  such  course  and  practice.  The  case  also  states,  that  '*  no 
natural  or  artificial  pillars  would  prevent  the  accrual  of  the  injuries 
now  complained  of,  which  have  arisen  from  the  natur«il  subsidence  of 
the  surface  soil  on  getting  the  mine  according  to  the  use  and  practice 
of  the  county  and  neighbourhood."  This  is  not  very  clearly  expressed, 
but  I  suppose  the  meaning  to  be  that  no  natural  or  artificial  pillars 
vx>nld  have  prevented  the  accrual  of  the  injuries  complained  of.  It  can- 
not be  intended  to  allege  (what  it  seems  to  import)  that  the  mines  could 
not  have  been  worked  in  any  manner  without  necessarily  occasioning 
the  subsidence  of  the  surface  land. 

The  plaintiff  and  defendant,  or  those  from  whom  they  claim,  have 
been  respectively  in  possession,  the  one  of  the  surface  land,  the  other 
of  the  mines  beneath,  from  the  time  of  an  award  made  in  the  year 
1770,  under  the  Enclosure  Act.  By  this  award  the  Commissioners 
divided  the  surface  land  from  the  mines,  and  allotted  the  former  to 
Samuel  Pears,  from  whom  the  plaintiff  derives  his  title,  and  the  mines 
beneath  to  one  Henry  Howlette,  from  whom  the  defendant  claims. 

The  power  of  the  Commissioners  to  make  this  separation  of  the 
mines  from  the  surface  land  has  been  denied.  But  it  is  to  be  observed 
that  the  Act  contains  nothing  which  prohibits  a  division  in  this  man- 
ner of  the  lands  to  be  enclosed ;  and,  as  Mr.  Field,  on  the  part  of  the 
defendant,  argued  with  great  force,  the  Act  deals  with  small  parcels 
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of  land  in  a  mining  district,  where  it  might  be  extremely  inconvenient 
that  each  proprietor  (however  small)  should  possess  the  mines  within 
his  allotment,  and  that  the  Legislature  must  be  assumed  to  have 
intended  that  a  division  so  much  for  the  common  benefit  should  be 
made,  and  therefore  that  an  authority  for  the  purpose  must  be  implied. 
It  is  certain  that  the  parties  who  signed  and  sealed  the  award  never 
doubted  the  power  of  the  Commissioners  in  this  respect,  and  the 
respective  allotments  have  been  uninterruptedly  enjoyed,  without  any 
question  as  to  the  title  to  them,  until  the  present  action  was  brought. 

In  the  view  which  I  take  of  the  case,  however,  it  is  quite  immate- 
rial whether  the  award  is  valid  or  not,  because  upon  either  supposition 
there  will  still  exist  the  covenant  of  Pears,  which  will  be  available  at 
all  events  to  prevent  the  action  being  maintained.  This  covenant  is 
in  terms  much  more  than  a  covenant  not  to  sue,  for  Pears  expressly 
declares  that  he  is  ''willing  and  desirous  to  accept  his  allotment,  sub- 
ject to  any  inconvenience  qv  encumbrance  which  may  arise  from  work- 
ing and  getting  the  mines."  The  word  "encumbrance"  (though  not  a 
happily  chosen  word  for  the  purpose),  I  understand  to  mean,  any 
"  obstruction"  or  "  impediment"  to  the  use  of  the  surface  land.  The 
covenantee,  according  to  the  well-known  rule  in  the  construction  of 
deeds,  is  entitled  to  render  this  covenant  available  in  any  manner  in 
which  it  will  answer  the  intended  object.  The  construction  adopted 
by  the  Judge.**,  whose  judgments  were  in  favour  of  the  defendant,  is, 
that  it  may  be  used  as  a  grant ;  and  I  think  that,  when  the  subject- 
matter  of  the  grant  is  correctly  understood,  this  is"  the  correct  view. 
It  must  be  borne  in  mind  that  Pears  had  no  right,  either  bv  the  award 
or  as  attached  to  his  ownership,  which  was  capable  of  being  granted 
and  transferred  to  another.  It  was  a  right,  inherent  in  the  land,  to 
support  from  the  subjacent  land,  which  of  course  would  pass  with  the 
land  itself,  but  which  could  not  possess  a  separate  existence. 

I  was  disposed  to  think  that  it  was  a  right  which  might  be  relio- 
quished  to  the  owner  of  the  mine,  and  that  the  covenant  might  there- 
fore be  used  as  a  release.  But  I  am  satisfied  that  the  view  taken  by 
my  noble  and  learned  friend.  Lord'  Wensleydale,  founded  upon  the 
nature  of  the  right  as  explained  in  the  case  of  Bonomi  v.  Backhouse, 
is  correct,  and  that  it  is  not  such  a  right  as  can  be  the  subject  of  a 
release.  But  although  the  thing  itself,  namely,  the  right  to  support, 
cannot  pass  by  grant,  nor  be  extinguished  by  release,  yet  the  covenant 
amounts  to  a  grant  of  license  to  do  acts  which  may  be  completely 
destructive  of  that  right,  and  being  by  deed,  and  therefore  presumed 
to  be  founded  upon  good  and  sufiicient  consideration,  it  is  irrevocable 
and  binding  upon  all  who  claim  the  surface  land  from  Pears.  The 
eftect  of  Pears'  deed  is,  not  to  transfer  to  Howlette  any  right  or  interest 
in  the  coal  which  might  serve  as  a  support  to  the  surface  land,  but  it 
operates  as  the  grant  of  a  right  to  Howlette,  his  heirs  and  assigns,  to 
work  the  mines  without  molestation,  denial,  or  interruption,  even  to 
the  taking  away  this  support,  and  defacing  and  injuring  the  surface 
of  the  laud,  which,  without  such  a  grant,  could  not  lawfully  have  been 
done. 

For  these  reasons  I  agree  with  ray  noble  and  learned  friends  that 
the  judgment  of  the  Exchequer  Chamber  is  right,  and  ought  to  be 
affirmed. 
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Lord  KiNOSDOWN. — I  quite  concur  in  the  judgment  which  has  been 
given. 

The  Lord  Chancellor  (Lord  Campbell). — My  Lords,  having 
been  prevented  by  public  business  elsewhere  from  hearing  the  argu- 
ment in  this  case,  of  course  I  give  no  opinion.  I  may  perhaps,  ob- 
serve, that  the  judgment  now  given  being  in  accordance  with  that  of 
the  Court  over  which  I  formerly  presided,  I  entirely  concur  in  it. 

Judgment  affirmed  with  costs. 


The  OFFICIAL  MANAGER  of  the  PHCENIX  LIFE  ASSURANCE 
COMPANY,  Plaintiff  in  Error,  v.  H.  B.  SHERIDAN,  Defendant 
in  Error.(a)    Aug.  18. 

8.  effected  an  insurance  on  the  life  of  B.  The  policy  was  headed  with  these  words  *' An- 
nual premiam,  33/.  whole  term,  payable  by  qoarterly  instalments  of  8/.  5s.  each."  The 
policy  was  dated  2d  Angnst,  1856,  and  recited  that  *'  the  assured  hml  paid  8/.  5«.  as  the  pre- 
mium until  2d  November.*'  It  then  witnessed  that  "  if  B.  shall  die  witiiin  twelve  calendar 
months  from  the  date  hereof,  or  shall  live  beyond  such  period,  and  the  assured  shall  on  or 
before  that  period,  or  before  the  expiration  of  ^yery  succeeding  twelve  ctileniar  months, 
pay  the  amount  of  premium,"  &c.,  the  insurers  should  be  liable  ;  provided,  <*  that  if  B.  shall 
die  before  the  whole  of  the  quarterly  payments  shall  have  become  payable  for  the  year,  the 
directors  may  deduct  from  the  sum  insured  the  whole  of  the  premiums  for  that  vear,,  reckon- 
ing it  to  commence  from  the  2d  of  August."  B.  died  after  the  third  quarterly  instalment 
had  become  payable,  but  before  it  was  paid.  In  an  action  on  the  policy,  the  defendant 
pleaded  that  the  non-payment  of  this  third  instalment  rendered  the  policy  void  : 

Held,  that  the  plea  was  an  answer  to  the  action. 

This  was  an  action  on  a  life  policy.  Sheridan,  on  behalf  of  *'  The 
Times  Life  and  Guarantie  Society,"  effected  an  Insurance  with  the 
Phoenix  Company  on  the  life  of  a  person  named  Bloraberg,  resident 
at  Berlin.  The  policy,  which  was  dated  2d  August,  1856,  was  headed 
thus: — "Sum  assured,  1,0002.  No.  3115.  Annual  premium  3S2. 
whole  term,  payable  by  quarterly  instalments  of  82.  6$.  each,"  and  it 
contained  the  following  recitals  and  provisions:  *'  Whereas  the  assured 
has  paid  to  the  company  the  sum  of  82.  b$.  as  the  premium  for  the  said 
insurance  until  the  2d  day  of  November,  1856:  Now  this  policy  wit- 
nesseth,  that  if  the  said  Blomberg  shall  die  before  the  termination  of 
twelve  calendar  months  from  the  date  hereof,  or  shall  live  beyond  such 
period,  and  the  assured,  &c.,  shall  on  or  before  that  period,  or  on  or 
before  the  expiration  of  every  succeeding  twelve  calendar  months, 
provided  Blomberg  be  still  living,  pay  or  cause  to  be  paid  at  the  office 
of  the  company  the  annual  amount  of  premium,  then  the  funds"  of 
the  company  shall  be  liable.  "Provided  always,  that  if  Blomberg 
shall  happen  to  die  before  the  whole  of  the  said  quarterly  payments 
shall  have  become  payable,  under  these  presents,  for  the  year  in  which 
he  shall  so  die,  it  shall  be  lawful  for  the  directors  to  deduct  and  retain 
from  the  said  sum  of  1,000/.  so  much  as  will  be  suflScient  to  pay  and 
satisfy  the  whole  of  the  said  premiums  of  that  year,  reckoning  the 
said  year  to  commence  from  the  2d  day  of  August."  There  was  then 
a  provision  about  Blomberg  going  abroad,  or  if  he  ''shall  die  by 
duelling  or  by  his  own  hand  before  he  shall  have  been  assured  by 
the  company  fifteen  months,  and  made  two  annual  payments  to  the 

(a)  6H.  ofL.  745. 
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company,  this  policy  shall  be  void,"  &c.  The  declaration  alleged  the 
death  of  Blomberg,  and  the  performance  of  all  the  conditions  prece- 
dent to  entitle  the  plaintiff  to  payment. 

The  defendant  pleaded  that  Blomberg  died  within  twelve  calendar 
months  from  the  date  of  the  policy,  and  after  the  third  of  the  quar- 
terly instalments  or  payments  of  8J.  da,,  each  becoming  payable 
according  to  the  said  policy,  had  become  due ;  and  at  the  time  of  his 
death,  the  third  of  the  instalments  was  unpaid,  and  never  was  paid, 
although  the  defendant  was  ready  and  willing  to  renew  the  same  when 
it  became  payable,  and  by  the  said  non-payment  the  policy  became 
lapsed  and  was  void.  Demurrer  and  joinder.  In  Easter  Term,  1858, 
the  Court  of  Queen's  Bench  gave  judgment  for  the  defendant,  on  the 
ground  that  this  was  a  policy  from  quarter  to  quarter,  leaving  to  the 
assured  the  liberty  to  drop  it  at  the  end  of  any  quarter,  and  not  im- 
.posing  any  continuing  liability  on  the  insurer,  unless  the  quarterly 
payment  is  made  at  the  end  of  the  quarter;  and  farther,  that  the  con- 
dition as  to  the  payment  of  all  the  quarterly  premiums  was  a  condi- 
tion precedent.(a)  The  Exchequer  Chamber  reversed  this  judgment, 
on  the  ground  that  it  was  an  annual  insurance,  for  a  year  and  from 
year  to  year,  time  being  given  to  pay  the  annual  premium  by  quar- 
terly instalments;  and  that  the  absence  of  any  express  promise  to  pay, 
and  of  any  provision  as  to  the  consequence  of  non-payment  of  the 
quarterly  premiums,  prevented  their  payment  from  being  a  condition 
precedent.(6)     This  proceeding  in  error  was  then  brought. 

Mr.  Prentice,  for  the  plaintiff  in  error. — The  question  is,  whether 
the  quarterly  payment  of  the  8?.  5^.  is  a  condition  precedent  to  the  lia- 
bility of  the  office.  It  is  so,  for  the  policy  is  a  quarterly  policy,  and 
each  quarterly  payment  must  be  made  before  the  death  of  the  life 
insured.  The  word  *' annual"  in  the  policy  is  only  descriptive  of  the 
whole  amount  of  premium  to  be  received  within  one  year,  but  the 
provisions  of  the  policy  are  all  made  in  relation  to  the  quarterly  pay- 
ments, and  if  they  are  not  regularly  kept  up.  the  policy  becomes  void. 
The  provision  as  to  deducting  the  amount  of  unpaid  premium  from 
the  sum  insured,  refers  distinctly  to  a  quarterly  payment,  then  accru- 
ing but  not  actually  due. 

Mr.  Milward  and  Mr.  Bushby,  for  the  defendant  in  error. — The  con- 
struction on  the  other  side  cannot  be  maintained  without  striking  out 
from  the  heading  of  the  policy  the  word  ''  annual"  and  substituting 
in  the  provision  for  payment  the  words  "  three  calendar  months"  for 
"  twelve  calendar  months."  The  policy  is  an  annual  policy,  and  the 
contract  was  created  by  the  first  payment,  though,  for  reasons  of  con- 
venience, that  payment  did  not  amount  to  the  whole  annual  premium. 
It  is  not  a  contract  which  requires  to  be  renewed  from  quarter  to 
quarter,  for  had  it  been  so,  that  would  have  been  expressly  slated, 
whereas  the  description  at  the  head  of  the  policy  shows  that  the  policy 
is  annual,  and  that  the  division  of  payment  into  quarterly  instalments, 
is  merely  a  mode  by  which  that  annual  payment  is  to  be  effected.  An 
arrangement  of  that  sort  made  for  the  convenience  of  one  or  other,  or 
both  of  the  parties,  cannot  affect  the  nature  of  the  contract.  On  the 
failure  to  complete  the  payment  of  the  annual  premium  when  the 
whole  of  the  annual  premium  had  become  due,  the  policy  would  be 

(a)  £.  B.  &  £.  1.56  (£.  C.  L.  R.  vol.  96).  (6)  Ilnd.  160. 
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void,  but  it  would  not  be  so  on  the  failure  to  pay  any  one  of  the  inter- 
mediate quarters,  for  that  would  be  to  change  the  declared  nature  of 
the  policy. 

The  Lord  Chancellob  (Lord  Campbell). — In  the  construction  of 
this  very  doubtful  policy,  I  am  sure  that  I  should  have  been  ex- 
tremely ready  to  declare  my  opinion  to  be  changed,  if,  upon  hearing 
the  arguoients  at  the  bar,  and  upon  reading  the  judgment  of  the  Lord 
Chief  Baron  in  the  Court  of  the  Exchequer  Chamber,  and  hearing 
the  case  argued  ably  and  zealously,  I  had  thought  that  the  Judges  of 
the  Court  of  Queen's  Bench  had  put  a  wrong  construction  upon  it. 
But  I  adhere  to  the  judgment  which  the  Court  of  Queen's  Bench 
gave.  And  my  advice,  therefore,  is  to  reverse  the  judgment  of  the 
Court  of  Exchequer  Chamber. 

Lord  Cranworth. — I  have  come  to  the  same  conclusion.     When 
first  I  read  the  policy  I  was  inclined  to  think  that  it  might  be  con- 
strued as  the  Court  of  Exchequer  Chamber  construed  it.     But  I  now 
think,  with  as  little  doubt  as  can  exist  on  the  words  of  a  policy  so 
obscure  as  this,  that  the  meaning  is  this:  that  if  Blomberg  shall  die 
before   the  termination  of  twelve   calendar  months  from  the  date 
thereof,  or  shall  live  beyond  such  period  (that  is  providing  for  ano- 
ther contingency)  and  the  assured  shall  on  or  before  that  period,  while 
Blomberg  is  living,  pay  or  cause  to  be  paid  the  annual  amount  of  pre- 
mium, that  is  the  annual  amount  of  premium  as  is  hereinbefore  stipu- 
lated, that  is,  by  four  quarterly  instalments,  then  the  funds  of  the 
company  shall  be  liable.     But  then  this  occurred  to  the  framers  of 
this  policy,  that  Blomberg  might  die  after  one  quarter  only,  and  then 
they  would  have  got  only  a  quarter  of  the  annual  premium  instead 
of  the  whole.     Then  to  meet  that,  this  proviso  was  introduced,  that  if 
Blomberg  should  happen  to  die  before  the  whole  of  the  said  quarterly 
payments  shall  have  become  payable  for  the  year  in  which  he  shall 
so  die,  it  shall  be  lawful  for  the  directors  to  deduct  the  amount  of  the 
subsequent  quarters.    That  proviso  was  not  meant  to  apply  to  the  case 
of  a  default  of  payment,  but  to  the  case  where  the  payments  had  been 
regularly  made  as  they  became  due,  but  where  all  the  instalments  had 
not  become  due.     That  appears  to  me  to  be  the  proper  construction, 
and  it  is  in  conformity  with  the  decision  of  the  Court  of  Queen's 
Bench.     And,  therefore,  I  think  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  ought  to  be  reversed. 

Lord  Chelmsford. — My  Lords,  I  agree  with  my  noble  and  learned 
friends  in  the  conclusion  at  which  they  have  arrived.  I  certainly, 
like  my  noble  and  learned  friend  near  me,  for  some  considerable  time 
was  of  opinion  that  the  Court  of  Exchequer  Chamber  had  put  the 
right  construction  upon  this  policy.  But  after  careful  consideration 
of  the  arguments  which  have  been  addressed  to  us,  I  am  clearly  of 
opinion  that  the  conclusion  at  which  the  Court  of  Queen's  Bench 
arrived  is  the  correct  one.  I  must  say  at  the  same  time,  that  I  do  not 
agree  with  those  who  think  that  it  is  a  policy,  from  quarter  to  quarter. 
I  think  it  is  an  annual  policy,  but  it  is  an  annual  policy  of  which  the 
premium  is  payable  by  quarterly  instalments.  Then  the  nature  of  the 
contract,  as  I  gather  from  the  operative  words  of  the  policy,  is  that 
*'if  Blomberg  shall  die  before  the  termination  of  twelve  calendar 
mouths,"  and  if  he  "  shall  on  or  before  that  period  pay  or  cause  to  be 
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paid  the  annual  amount  of  premium,'^  then  the  policy  shall  be  paid. 
Now  what  is  the  meaning  of  those  words  "  the  annual  amount  of  pre- 
mium." Why,  "the  annual  amount  of  premium"  according  to  the 
stipulations  of  the  policy,  that  is  '^  the  annual  amount  of  premium' 
payable  by  quarterly  instalments.  Therefore  as  the  quarterly  instal- 
ments become  due,  he  must  pay  the  quarterly  instalment  which  is 
due.  But  of  course  he  does  not  pay  quarterly  the  annual  amount  of 
premium  which  entitles  him  to  the  benefit  of  his  assurance.  And 
reading  it  in  that  way,  then  the  policy  is  perfectly  consistent,  though 
I  acknowledge  that  for  some  time  I  had  some  little  difficulty  as  to  the 
construction  at  which  I  have  ultimately  arrived.  The  policy,  artifi- 
ficially  and  strangely  as  it  is  drawn  altogether,  is,  in  some  degree,  in 
the  most  important  parts  of  it,  rendered  consistent  in  this  way  of 
viewing  it.  Because  then,  as  my  noble  and  learned  friend  puts  it, 
this  proviso  with  regard  to  Blomberg  dying  before  the  whole  of  the 
quarterly  payments  shall  have  become  payable,  does  not  provide  for 
the  case  of  default  of  payment,  but  it  provides  for  the  case  of  the 
party  dying  after  having  paid  regularly  the  quarterly  instalments 
which  had  become  due  previously  to  his  death,  but  before  others  had 
become  due;  giving  undoubtedly  to  the  insurers  that  which  it  was 
intended  they  should  receive,  namely,  the  whole  of  the  annual  pre- 
mium, or  allowing  them  to  deduct  the  quarterly  instalments,  which 
had  not  become  payable,  out  of  the  money  which  would  be  paid  for 
the  assurance. 

This  appears  to  me  to  render  the  whole  policy  perfectly  consistent. 
And  therefore  I  think  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  was  erroneous,  and  ought  to  be  reversed. 

Lord  KiNGSDOWN. — My  Lords,  I  am  of  the  same  opinion. 

Judgment  of  Exchequer  Chamber  reversed. 


JOSEPH  SOMES  and  Othew,  Plaintiffs  in  Error,  v.  The  DIRECT- 
ORS OF  THE  BRITISH  EMPIRE  SHIPPING  COMPANY. 
Defendants  in  Error.(a)     May  22. 

A  person  who  has  a  lien  npon  a  chattel  for  a  debt  cannot,  if  he  keeps  it  enforce  par- 
ment,  add,  to  the  amount  for  which  the  lien  exists,  a  charge  for  keeping  the  chattel  till 
the  debt  is  paid. 

Where  such  a  charge  is  made,  and  the  owner  of  the  chattel  gires  notice  that  he  will  paj 
it,  but  that  he  protests  against  the  payment,  and  will  seek  to  recover  it  back  again,  he  mar 
maintain  an  action  for  money  had  and  receired  for  such  a  purpose. 

A  shipowner  desired  to  have  his  ship  repaired.  On  asking  a  shipwright  for  Im  estimate, 
ho  received  one,  the  last  item  of  which  was  ''  The  cost  of  use  of  graving  dock  for  the  job 
will  be  from  120  to  150  guineas.'*  The  ship  was  repaired.  When  finished,  the  account 
was  sent  in  with  this  item  included.  No  objection  was  made  to  this  item,  but  time  was 
required  for  payment.  TIte  shipwright  who  claimed  and  enforced  his  lien  on  the  ship  for 
payment,  nrgcrl  the  removal  of  the  ship,  saying  that  it  was  unneoeMarily  occupying  his 
dock,  that  he  had  other  ships  waiting  to  go  in,  and  finally,  that  from  a  certain  day  he 
should  charge  21/.  a  day  for  the  use  of  the  dock  : 

Held,  these  facts  did  not  constitute  an  implied  contract  on  the  part  of  the  shipowner  lo 
pay  the  ailditional  charge,  and  that  (having  paid  it  under  protest)  he  might  maintain 
money  had  and  received  to  recover  it  back. 

Messrs.  Somes,  the  plaintiff  in  Error  (defendants  in  the  original 
action)  were  shipwrights,  and  were  the  owners  of  a  graving  dock  used 

(a)  8  H.  ofL.  338. 
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for  repairing  ships.  The  company  was  possessed  of  several  vessels, 
one  of  which,  the  "British  Empire,"  was  in  need  of  extensive  repairs. 
The  directors,  who  were  throughout  represented  by  Mr.  Wilson,  the 
ship's  husband,  entered  into  a  correspondence  with  Messrs*  Somes, 
represented  by  their  general  manager,  Mr.  Preston,  as  to  the  terms  on 
which  the  ship  could  be  repaired.  In  a  letter,  dated  25th  August, 
1856,  Mr.  Preston  stated  the  general  cost  of  the  required  repairs,  and 
added,  '*  The  cost  of  using  the  graving  dock  for  the  job  will  be  from 
120  to  150  guineas."  .  .  .  .  "  The  above  prices  subject  to  7 J  per  cent, 
discount  for  cash,  except  dock  dues."  The  ship  was  sent,  and  the 
repairs  were  completed.  The  account  was  sent  in,  but  there  was  some 
difficulty  in  providing  for  the  payment  of  it.  Messrs.  Somes  refused 
to  give  up  the  ship  except  on  payment.  A  correspondence  arose  on 
this  subject.  In  a  letter  of  the  15th  November,  1856,  Messrs.  Somes 
said,  "the  whole  work  is  now  well  nigh  completed,  and  the  ship  is 
occupying  our  dock  to  no  purpose;  we  must,  therefore,  beg  the  favour 
of  an  early  settlement."  A  mortgage  was  proposed  and  prepared,  but 
not  executed.  On  the  25th  November,* they  wrote  again,  "  We  also 
give  you  notice,  that  we  shall  charge  the  owners  of  the  ship  21Z.  per 
day(a)  for  the  hire  of  our  dry  dock  from  the  time  our  account  was 
delivered  up  to  the  20th  instant."  On  the  27th  November,  Messrs. 
Cotterill,  the  attorneys  for  the  company,  wrote  to  say,  that  the  letter 
of  the  25th  had  been  forwarded  to  them,  and  said,  '*  We  of  course 
dispute  Messrs.  Somes'  right  to  make  auy  such  claim,  and  we  are 
instructed  by  the  company  to,  and  hereby  give  Messrs.  Somes  notice, 
that  the  company  will  hold  them  responsible  for  all  damages  conse- 
quent on  the  detention  of  the  ship."  Farther  correspondence  took 
place,  and  .on  the  18th  December,  Messrs.  Cotterill,  on  behalf  of  the 
compan}',  wrote  to  give  notice,  that  *'we  are  prepared  to  pay  you 
whatever  sum  you  demand,  under  protest,  and  for  the  sole  purpose  of 
obtaining  possession  and  delivery  of  the  said  ship;  and  that  the  com- 
pany will  take  such  steps  as  may  be  advised  to  recover  re-payment  of 
such  sum  as  may  be  so  paid,  or  any  part  thereof,  as  also  such  damages 
as  the  said  company  may  have  sustained,  or  may  hereafter  sustain,  by 
reason  of  your  retention  of  and  refusal  to  deliver  up  the  said  ship." 
The  account  thereon  demanded  amounted  to  9,615?.  8^.  4rf.,  which, 
after  discount  taken  off,  was  reduced  to  8,816/.  15^.  2d.  This  sum 
comprised  a  charge  of  "Dock  dues,  27th  November  to  29th  December, 
27  at  21  i.,  567/."  The  payment  was  made  under  a  protest,  repeating 
the  words  of  the  letter  of  the  22d  December.  The  ship  was  actually 
given  up  to  the  agent  of  the  directors  on  the  24th  December.  An 
action,  in  the  form  of  money  had  and  received,  was,  in  accordance 
with  the  notice  in  the  protest,  brought  against  Messrs.  Somes.  The 
facts  were  stated  in  a  case,  and  the  Court  was  to  have  power  to  draw 
all  such  inferences  of  fact  as  to  it  might  seem  fit.  In  Trinity  term, 
1858,  the  Court  of  Queen's  Bench  gave  judgment  thereon  for  the 
plaintiffj$.(6)  The  defendants  took  the  case  into  the  Court  of  Exche- 
quer Chamber,  where  the  judgment  was  affirmed.(c)  Error  was 
brought  on  this  judgment  to  this  House. 

(a)  The  reasonableness  of  this  sum,  as  a  charge,  if  the  company  was  liable  to  anj,  waa 
admitted. 
(6)  1  £.  B.  &  £.  353  (E.  C  L.  B.  toI.  96).  (c>  IiL  357. 
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Mr.  Montagu  Smith  and  Mr.  T.  Jones,  for  the  plaintiffs  in  error. — 
First,  there  is  here  evidence  of  a  contract  to  pay  for  the  use  of  the 
dock.  From  the  first,  the  respondents  knew  that  there  was  to  be  a 
special  charge  of  this  sort.  In  the  course  of  the  correspondence,  the 
letter  of  the  29th  October,  announced  that  in  a  few  days  the  vessel 
would  be  fit  to  go  out  of  dock,  and  on  the  13th  November  Mr.  Pres- 
ton, on  behalf  of  Messrs.  Somes,  wrote,  **I  have  some  ships  now 
waiting  for  the  large  dock."  On  the  14th  November,  Mr.  Wilson 
proposed  that  the  ship  should  be  allowed  to  go  to  the  Victoria  Docks, 
but  as  the  terms  on  which  that  was  to  be  allowed,  could  not  be  enter- 
tained by  Messrs.  Somes,  their  answer  was  that  that  could  not  be  done, 
but  they  added,  '*The  ship  is  occupying  our  dock  to  no  purpose,  we 
must  therefore  beg  the  favour  of  an  early  settlement." 

The  directors,  therefore,  had  ample  notice  that  the  dock  room  was 
•valuable,  and  that  the  occupation  of  it  must  constitute  a  subject  of 
•charge.     The  continued  occupation  of  the  dock  was  the  fault  of  the 
.shipowners.     Their  continuing  to  occupy  it  by  leaving  their  vessel 
there  must  consequently  be  treated  as  putting  them  under  the  liability 
•of  paying  for  such  occupation.    And  this  becomes  all  the  stronger  froni 
*he  distinct  notice  given  in  the  letter  of  the  25th  November  that  the 
•charge  would  be  2\l,  a  day ;  and  in  fact,  that  charge  was  begun  to  be 
made  two  days  afterwards.     The  mere  protest  against  the  charge, 
•when  the  person  protesting  does  the  very  act  which  gives  rise  to  the 
•charge,  amounts  to  nothing.     It  was  a  reasonable  inference  of  fact 
•that  there  was  to  be  a  payment  for  the  use  of  the  dock  as  long  as  the 
-ship  remained  there.     To  make  the  shipwrights  wrongdoers,  the  sum 
due  for  the  work  should  have  been  tendered,  and  the  ship  demanded. 
[Lord  Wensleydale. — If  a  tailor  makes  a  suit  of  clothes,  the  cus- 
tomer is  to  pay  for  them  ;  but  suppose  he  does  not  pay,  and  the  tailor 
keeps  them  in  the  shop,  is  the  customer  to  pay  for  their  being  kept 
there?]     Yes,  if  the  customer  was  informed  from  the  first  that  the 
occupation  of  the  shop  by  the  clothes  was  the  subject  of  a  charge. 
The  shipwrights  had  undoubtedly  a  lien  on  this  vessel  for  payment 
for  the  repairs  done :  Scarfe  v.  Morgan,  4  Mee.  &  Wels.  270.     It  was 
the  duty  of  the  owners  to  take  away  the  ship  when  the  work  was 
finished,  and  as  they  did  not  think  fit  to  perform  that  duty,  knowing 
at  the  same  time  that  the  occupation  of  the  dock  was  a  subject  of 
charge,  they  must  be  deemed  to  have  entered  into  an  implied  contract 
to  pay  that  charge  for  whatever  time  they  left  the  vessel  unnecessarily 
occupying  the  dock.     The  payment  is  made  under  that  implied  con- 
tract, and  it  cannot  be  recovered  back.     Lord  Campbell  (a;  said,  that 
even  supposiiSig  a  wharfinger  might  claim  a  continuation  of  the  ware- 
lK>use  rent  during  the  time  he  detained  goods  in  the  exercise  of  his 
right  of  lien,  still  there  could  be  no  such  claim  here,  "  as  there  was 
to  be  no  separa4ie  payment  for  the  use  of  the  dock  while  the  ship  was 
under  repair.'"     That  was  a  complete  mistake ;  there  was  a  separate 
item  mentioned  in  the  very  first  estimate,  in  which  it  was  said  "the 
use  of  the  graving  dock  would  be  from  120  to  150  guineas,"  and 
which  was  charged,  and  the  charge  not  disputed,  at  150/.     That  mis- 
take being  one  njain  ground  of  the  judgment,  impeaches  the  judgmeut 
itself     If  nothing  el^e  had  been  said  there  would  from  that  estimate 

(a)  1  £.  B.  &  £.  365  (E.  C.  L.  R.  vol.  96). 
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alone  have  arisen  a  strong  inference  that  the  party  using  the  dock, 
whether  before  or  after  the  repairs  had  been  completed,  thereby  en- 
tered into  an  implied  assumpsit  to  pay  for  its  use.  An  express  consent 
to  a  charge  is  not  necessary  to  raise  an  assumpsit;  the  law  will  imply 
it  in  many  cases,  as  for  instance,  in  the  case  of  a  husband  for  necessa- 
ries supplied  to  the  wife.  Here,  too,  there  was  a  responsibility  on  the 
party  keeping  the  chattel  to  keep  it  in  safety,  and  such  a  responsibility 
cannot  exist  without  an  accompanying  title  to  compensation.  In  the 
King  V.  Humphrey,  M^Clel.  &  Yo.  173,  such  a  claim  as  this  was  allowed 
even  against  the  Crown. 

Mr.  Bovill  and  Mr.  Honyman,  for  the  defendants  in  error  were  not 
heard. 

Lord  Ckakworth,  after  stating  the  case,  said : — It  was  admitted, 
that  although,  where  goods  are  delivered  to  have  any  work  done  upon 
them,  and  of  course,  among  other  things,  a  ship  to  have  great  repairs 
done  upon  it,  the  person  doing  those  repairs  has  a  lien  upon  the  goods 
for  the  amount  of  the  sum  charged ;  but  that  is  confined  to  a  lien  for 
the  amount  of  that  sum,  and  the  party  doing  the  repairs  cannot  add 
to  that  lien  a  charge  for  the  use  of  his  premises  while  keeping  the 
goods  (in  this  case  the  ship),  not  for  the  benefit  of  the  shipowner,  but 
for  his  own.  It  must  be  taken  to  be  now  decided,  that  at  common 
law  there  is  no  right  to  such  a  demand ;  and  the  question,  therefore, 
to  be  considered  here  is  this:  Do  the  letters  which  are  in  evidence, 
and  which  constitute  part  of  the  case,  show  that  there  was  a  special 
contract  to  give  such  a  lien  ? 

Now  that  ifi  attempted  to  be  deduced  mainly  from  the  letter  of  the 
25th  August,  which  gives  a  sort  of  rough  estimate,  and  then  states, 
"  the  cost  of  use  of  graving  dock  for  the  job  will  be  from  120  to  150 
guineas ;"  and  farther,  from  a  letter  written  on  the  26th  of  November, 
after  the  repairs  had  been  done,  in  which  Messrs.  Somes,  the  persons 
who  had  done  the  repairs,  state,  *'  We  also  give  you  notice,  that  we 
shall  charge  the  owners  of  the  ship  212.  per  diem  for  the  hire  of  our 
dry  dock  from  the  time  our  account  was  delivered."  However,  they 
modify  that  afterwards;  they  do  not  charge  it  from  the  time  the 
account  was  delivered,  but  charge  it  from  the  time  when  this  notice 
had  been  given. 

It  is  admitted  that  that  sum  would  not  have  been  an  unreasonable 
sum,  if  it  was  a  matter  in  respect  of  which  such  a  lien  could  be 
claimed;  but,  first,  the  Court  of  Queen's  Bench  unanimously,  and 
afterwards  the  Court  of  Exchequer  Chamber  unanimously  held,  that 
there  was  no  such  contract  to  be  inferred  from  anything  that  had 
passed  between  the  parties;  giving,  however,  no  opinion  as  to  what 
would  have  been  the  right  of  Messrs.  Somes  if  they  had  claimed  no 
lien,  but  had  said  to  the  Owners  of  the  ship  when  the  repairs  were 
.completed,  "Your  ship  is  fit  to  be  taken  away;  it  encumbers  our 
dock,  and  you  must  take  it  away  immediately."  If,  after  that,  the 
shipowners  had  not  taken  it  away,  but  had  left  it  an  unreasonable 
time,  namely,  27  days,  occupying  the  dock,  neither  the  Court  of 
Queen's  Bench  nor  the  Court  of  Exchequer  Chamber  has  expressed 
an  opinion  as  to  whether  there  might  not  have  been,  by  natural  infer- 
ence, an  obligation  on  the  part  of  the  owners  of  the  ship  to  pay  a 
reasonable  sum  for  the  use  of  the  dock  for  the  time  it  was  so  impro* 
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perly  left  there.  But  the  short  question  is  only  this,  whether  Messrs 
Somes  retaining  the  ship,  not  for  the  benefit  of  the  owners  of  the  ship, 
but  for  their  own  benefit,  in  order  the  better  to  enforce  the  payment 
of  their  demand,  could  then  say,  "We  will  add  our  demand  for  the 
use  of  the  dock  during  that  time  to  our  lien  for  the  repairs."  The 
two  Courts  held,  and,  as  I  think,  correctly  held,  that  they  had  no  such 
right. 

But  then,  my  Lords,  a  point  has  been  raised  here,  which,  if  raised 
in  the  Court  below,  does  not  appear  in  the  report  of  the  judgment, 
whether,  supposing  Messrs.  Somes  had  no  right  to  add  to  their  lien 
this  extra  claim  of  567?.  for  the  use  of  their  dock,  the  shipowners 
could,  after  paying  that  demand,  seek  to  recover  it  back  again,  even 
though  notice  of  their  intention  to  do  so  had  preceded  and  accompa- 
nied the  payment;  and  whether,  when  there  was  an  improper  claim 
made,  they  ought  not  themselves  to  have  found  what  was  the  right 
sum,  and  to  have  tendered  that  in  order  to  make  Messrs.  Somes  (as  it 
was  called  in  the  argument  at  the  bar)  wrongdoers.  In  my  opinion, 
Messrs.  Somes  must,  for  this  purpose,  be  considered  wrongdoers  from 
the  very  moment  when  they  said.  We  will  not  give  up  your  ship  till 
you  pay  something  ultra  that  which  you  are  bound  to  pay.  It  does 
not  lie  in  their  mouths  to  say,  that  it  was  wrong  on  the  part  of  the 
shipowners  to  pay  a  sum  demanded  by  themselves,  but  which  they 
liad  no  right  to  demand.  It  is  impossible  so  to  contend.  This  point 
does  not  seem  to  me  to  vary  the  case,  and  I  shall  therefore  humbly 
move  your  Lordships,  that  the  judgment,  of  the  Court  below  be 
affirmed. 

Lord  Wenslkydalk. — My  Lords,  I  am  entirely  of  the  same  opi- 
nion. Two  principal  points  have  been  made  in  this  case.  The  first  is, 
whether  if  a  person,  who  has  a  lien  upon  any  chattel,  chooses  to  keep 
it  for  the  purpose  of  enforcing  his  lien,  he  can  make  any  claim  against 
the  proprietor  of  that  chattel  for  so  keeping  it.  No  authority  can  be 
found  affirming  such  a  proposition,  and  I  am  clearly  of  opinion  that 
no  person  has,  by  law,  a  right  to  add  to  his  lien  upon  a  chattel  a 
charge  for  keeping  it  till  the  debt  is  paid,  that  is,  in  truth,  a  charge 
for  keeping  it  for  his  own  benefit,  not  for  the  benefit  of  the  person 
whose  chattel  is  in  his  possession.  That  was  the  opinion  of  all  the 
Judges  of  the  Courts  below,  and  I  think  their  opinion  is  perfectly 
right. 

The  second  point  which  has  been  made,  is,  that  from  the  circum- 
stances of  this  case  there  is  a  contract  to  pay,  not  merely  for  the 
repairs  of  the^ship,  but  a  contract  to  pay  for  the  hire  of  thedock  for 
so  long  a  time  as  the  vessel  should  be  there.  Now,  we  are  at  liberty 
to  draw  such  inferences  as  we  think  ought  to  be  drawn  from  the  facts, 
and  I  am  clearly  of  opinion  that  no  su.ch  inference  can  be  drawn  in 
this  case. 

The  only  foundation  for  it  is,  that  after  Messrs.  Somes  sent  this  esti- 
mate for  the  necessary  repairs  of  the  ship,  amounting  to  4,296^.,  the 
company  sent  a  request  that  they  would  give  the  particulars  of  what 
tliey  would  charge  for  each  article.  The  company's  agent  writes  to 
say,  'Your  calculations  to  repair  the  ship  *  British  Empire,'  and  Mr. 
Preston's  letter,  dated  16th,  have  been  duly  laid  before  the  directors, 
when  the  suggestion  of  Mr.  Preston  not  to  repair  the  ship  by  contract 
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was  duly  considered.  They  now  request  me  to  ascertain  at  what  price 
you  would  furnish  the  materials  we  should  require  to  complete  the 
repairs,  viz.,  pitch  pine,  yellow  pine,  American  elm,  per  cubic  feet, 
oakum  and  pitch  per  cwt.,  iron  work,"  and  so  forth;  and  "graving 
dock  charges,  when  you  can  take  her  in,  depth  of  water  next  week.*' 
In  answer  to  that  inquiry  a  letter  was  written  by  Messrs.  Somes,  from 
which  it  is  said  there  is  to  be  implied  a  demand  on  the  part  of  Messrs. 
Somes,  and  a  consequent  contract  for  the  hire  of  the  dock,  independ- 
ently of  the  charge  for  the  repairing  job  for  so  long  a  time  as  the  ship 
shall  remain  in  the  dock.  Now,  I  think  it  is  perfectly  clear  that  that 
letter  can  imply  no  such  contract ;  the  answer  to  that  inquiry  states, 
in  detail,  the  price  of  American  red  elm,  and  so  on,  and  then  it  con- 
cludes thus:  "The  cost  of  using  graving  dock  for  the  job  will  be 
from  120  to  150  guineas;"  that  is  to  say,  we  cannot  calculate  precisely 
the  length  of  time  that  it  will  require  to  use  the  dock  for  making  the 
repairs,  and  Jiherefore  we  make  a  sort  of  calculation,  and  the  gross 
sum  it  will  probably  cost  will  be  from  120  to  150  guineas ;  there  is 
no  statement  that  the  owners  are  to  pay  21?.  a  dajr  for  the  time  that 
the  vessel  shall  remain  there ;  and  it  would  be  quite  absurd  that  if  a 
person  employs  another  to  repair  a  ship,  he  should  be  considered  as 
undertaking  to  pay  so  much  a  day  for  whatever  length  of  time  may 
be  consumed  in  making  the  repairs ;  there  is  nothing  in  any  part  of 
the  correspondence  that  leads  to  that  conclusion.  I  am,  therefore, 
clearly  of  opinion  that  there  is  not  made  out  here  an  agreement  on 
the  part  of  the  company  to  pay  Messrs.  Somes  the  cost  of  the  hire  of 
the  graving  dock. 

Then  it  was  objected,  that  there  was  no  particular  time  at  which  it 
can  be  said  that  Messrs.  Somes  were  wrongdoers  in  refusing  to  de- 
liver up  the  vessel.  But  what  are  the  facts  here?  [His  Lordship 
gave  a  summary  of  them.]  The  additional  sum  thus  charged  and 
paid  under  protest  includes  the  sum  of  567Z.,  to  which  Messrs.  Somes 
had  no  right  by  common  law,  and  no  right  by  contract  to  demand. 
They  became  wrongdoers  by  that  act.  Therefore,  I  am  clearly  of 
opinion,  that  in  this  case  they  have  made  a  demand,  which  they  had 
no  right  to  make,  for  keeping  possession  of  the  ship  till  their  charge 
for  the  dock-hire  was  paid;  they  have,  by  these  means,  obtained 
money  which  they  had  no  right  to  obtain,  and  consequently  an  action 
for  money  had  and  received  will  lie,  and  the  shipowners  are'  entitled 
to  a  verdict. 

Lord  Chelmsford  entirely  agreed. 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed  with  costs 
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The  Hon.  F.  FITZMAURICE,  Appellant,  r.  Sir  JOHN  BAYLEY, 
Bart.,  Respondent.     June  28 ;  July  6 ;  Aug.  3,  1860.(a) 

One  paper  referring  to  another,  in  which  the  terms  of  an  njrrcement  are  stated,  \n\]  con 
stitute  a  contract  sufficiently  executed  according  to  the  provisions  of  the  Statute  of  Frauds ; 
but  where  the  first  paper  was  in  these  words,  ^*  I  ajo^ree  to  let  the  premises  in  G.  L..  con- 
taining  three  stables,  &c.,  for  the  same  rent  and  subject  Ui  the  same  conditions  that  I  hold 
them  myself;**  it  was  held  (Lord  Campbell,  Lord  Chancellor,  disx.)  that  this  paper, 
even  though  ratified  by  the  proposed  lessee,  as  it  did  not  state  the  duration  of  the  term,  did 
not  contain  enough  to  constitute  a  memorandum  of  an  agreement  sufficient  to  satisfy  the 
statute. 

In  the  Conrt  of  Queen's  Bench,  in  an  action  on  an  agreement,  the  questions  discussed 
were,  one  of  fact,  what  the  parties  had  said  and  written  to  each  other,  and  one  of  law,  what 
was  the  construction  to  be  put  on  two  letters  of  the  Defendant,  which  were  relicfl  on  as  a 
ratification  of  what  his  agent  had  done.  In  the  Exchequer  Chamber  (upon  the  proceeding 
by  appeal  under  the  Common  Law  Procedure  Act),  the  judgment  of  the  Court  was  given 
on  the  ground  that  even  if  the  Defendant's  letters  amounted  to  a  ratification,  it  was  null, 
for  that  the  paper  ratified  did  not  contain  a  memorandum  of  agreement  aufficient  to  satisfy 
the  Statute  of  Frauds  : 

Held,  that  it  was  competent  to  the  Court  of  Exchequer  Chamber  to  aidopt  that  ground 
for  its  judgment. 

This  was  an  appeal  under  the  Common  Law  Procedure  Act  against 
a  judgment  on  the  discharge  of  a  rule  for  a  nonsuit. 

Declaration  on  an  agreement  to  which  the  defendant  pleaded  the 
general  issue  and  several  special  pleas.  The  former  alone  is  material. 
The  cause  was  tried  before  Lord  Campbell  at  the  Middlesex  sittings 
after  Hilary  Term,  1856,  when  it  appeared  that  the  plaintiff,  Mr.  Fitz- 
maurice,  was  possessed  of  a  lease  from  December,  1850,  for  nine  years 
and  three  quarters,  of  certain  premises  called  Hamilton  Lodge,  situate 
at  Kensington  Gore,  in  the  county  of  Middlesex,  and  also,  under  a 
different  landlord,  of  another  lease  for  five  years,  of  stables  in  Gore 
Lane,  300  yards  distant  from  the  former  premises.  Negotiations  for 
a  sale  of  the  lease  and  furniture,  &c.,  of  Hamilton  Lodge  were  entered 
into,  which  were  chief!}'  carried  on  by  letters;  a  Mr.  Bearden,  a  house 
agent,  acting  in  these  negotiations  as  agent  for  the  defendant.  The 
parts  of  the  letters  material  to  be  considered  in  this  case  were  the  fol- 
lowing:—There  was  a  letter  from  the  plaintiff  to  Mr.  Bearden,  which 
bore  no  date,  but  was  said  to  have  been  written  on  the  30th  August, 
1855,  and  which  contained  a  statement  of  the  proposed  terms  and  a 
list  of  the  things  to  be  taken,  the  whole  amounting  to  a  sum  of  800/. 
One  sentence  was  in  these  words,  "And  for  the  furniture  as  it  stands, 
on  view,  ornaments,  d:c.,  mentioned,  not  included,  490/."  This  letter 
was  addressed  to  Mr.  Bearden,  and  was  given  to  him,  but  was  intended 
for  the  defendant's  perusal.  The  letter  did  not  contain  any  mention 
of  the  stables  in  Gore  Lane,  but  the  plaintiff  gave  evidence  that  they 
formed  part  of  the  subject  of  conversation  between  himself  and  Mr. 
Bearden.  The  plaintiff  also  Mated  that  Mr.  Bearden  brought  him 
back  this  letter  in  the  evening  of  the  30th  August,  and  said  that  the 
terms  it  contained  would  not  suit  the  defendant,  and  the  plaintiff  said 
he  would  send  a  final  proposition  in  the  morning.  The  plaintiff,  ac- 
cordingly, on  the  following  morning,  addressed  a  letter  to  Mr.  Bearden 
in  these  terms: — "Hamilton  Lodge,  31  August,  1855.  As  Sir  John 
Bayley  declines  my  proposition  that  he  should  take  everything  as  it 
stands  for  800/.,  sooner  than  let  the  thing  fall  through,  I  am  content 

(a)  9  H.  of  L.  78. 
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that  it  should  go  by  valuation.  I  am  therefore  prepared  to  accept 
Sir  John  Bayley's  proposition  for  him  to  pay  100/.  premium  for  the 
remainder  of  the  lease  of  this  house  for  five  years,  he  paying  the 
annual  rent  of  180/.  by  quarterly  payments,  and  all  rates,  taxes,  &c., 
from  the  29th  September,  1855.  I  farther  agree  to  his  proposal  that 
the  whole  of  the  furniture  and  fixtures  are  to  be  sold  by  valuation ; 
Mr.  Snell  to  value  for  me;  Mr.  to  value  for  Sir  John  Bayley. 

I  farther  agree  to  let  Sir  John  Bayley  the  premises  in  Gore  Lane, 
containing  three  stalled  stables,  coach-house,  servants'  room,  and  loft, 
for  the  same  rent  and  subject  to  the  same  condition  (a)  that  I  hold 
them  myself;  and  I  acknowledge  to  have  received  the  sura  of  50/. 
from  Sir  John  Bayley  this  day  as  part  payment  of  the  100/.  premium 
and  as  an  earnest  of  his  carrying  out  these  propositions.  The  furni- 
ture, fixtures,  and  the  remainder  of  the  premium  to  be  paid  for  on  Sir 
John  Bayley  receiving  his  agreement  signed  by  me." 

This  letter  was,  as  the  plaintiff  alleged,  read  to  Mr.  Bearden,  and 
handed  to  him,  and  he  then  handed  to  the  plaintiff  a  check  of  the 
defendant  for  50/.,  and  took  from  the  plaintiflFthe  following  receipt: — 

'*  London,  August  31,  1855. 

**  Received  of  Sir  John  Bayley,  per  Mr.  Bearden,  by  check,  the  sum 
of  50/.  as  a  deposit  and  part  payment- of  the  sum  of  100/.  for  the  lease 
of  Hamilton  Lodge;  the  furniture  and  fixtures  to  be  taken  by  Sir 
John  Bayley  at  a  valuation,  in  accordance  with  my  letter  of  date  30th 
August." 

On  the  14th  September  Mr.  Bearden  communicated  to  the  plaintiff* 
that  the  defendant  would  not  take  the  stables  in  Gore  Lane.  A  dis- 
pute anjse  between  them,  as  to  whether  the  above  letter  had  been  read 
to  Mr.  Bearden,  and  some  high  words  passed.  The  plaintiff  thereupon 
wrote  to  the  defendant  the  following  letter: — 

''Hamilton  Lodge,  September  14,  1855. 

*'  Sir, — ^I  regret  to  have  to  trouble  you  pentonally  on  a  subject  of 
consequence;  but,  after  the  insolence  of  Mr.  Bearden's  conduct  this 
morning,  and  his  prevarication,  I  might  be  prepared  for  anything,  but 
I  certainly  was  not  prepared  to  find  (if  what  he  states  be  true)  that 
my  letter  of  the  81st  August  last,  accepting  your  proposition  to  me, 
has  never  been  forwarded  to  you  up  to  this  date. 

"I  enclose  copies  of  the  same.  I  shall  feel  obliged  if  you  will 
inform  me  if  this  be  the  case,  and,  if  so,  all  farther  comment  on  Mr. 
Reardeu's  conduct  is  unnecessary,  as  I  should  think  this  is  an  unheard- 
of  thing,  even  in  all  the  looseness  of  agencies. 

*'  I  hope  that,  between  two  gentlemen,  there  can  be  no  possible  dff- 
ference  of  opinion  as  to  your  carrying  out  the  proposition  made,  under 
your  sanction,  by  your  own  agent. 

"You  will  see,  by  your  proposition  of  the  80th  August,  that  it 
required  an  immediate  answer;  I  therefore  gave  my  acceptance  to  Mr. 
Bearden,  personally,  at  his  own  oflSce,  on  the  Slst  August;  I  read  it 
over  to  him  myself ^  and  thereupon  received  a  check  from  you  in  earnest 
of  the  whole  thing  being  carried  out.  On  taking  my  receipt,  Mr.  Bear- 
den offered  me  a  written  acceptance  of  the  agreement.  I  told  him 
your  check  was  sufficiently  binding.  The  stables  were  inserted  at  Mr. 
Bearden's  express  desire,  as  he  said  you  had  six  or  seven  carriages,  and 

(a)  There  was  nmcli  diecassion  whether  this  word  was  condition  or  conditions. 
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would  certainly  want  tbem.  I  have  refused  another  party  who  re- 
quired them,  and  there  are  no  others  to  be  had  this  side  of  Kensington 
turnpike,  which  I  considered  to  be  an  object  to  you. 

"  This  morning  Mr.  Bearden  brought  a  letter  from  your  solicitors 
wishing  for  an  assignment  of  the  leases.  I  will  inquire  of  my  soli- 
citors if  there  is  anything  to  prevent  your  having  an  assignment  of 
the  lease  of  this  house,  but  as  it  was  proposed  taking  the  stable  for 
five  years  only,  I  cannot  give  you  an  assignment  of  my  lease  for 
seven." 

Enclosed  in  this  letter  were  copies  of  Mr.  Bearden's  letter  to  plain- 
tiff of  the  80th  August;  and  the  plaintiff's  letter  to  him,  dated  31st 
August. 

The  defendant,  on  the  15th  September,  wrote  a  letter  to  the  plaintiff, 
in  which  he  said : — 

"I  have  not  heard  one  word  from  him  [the  agent],  or  any  one  else, 
about  Hamilton  Lodge,  since  this  day  fortnight,  when  I  left  London, 
and  yours  received  this  morning  is  the  first  and  only  letter  I  have 
had  on  the  subject ;  I  am  therefore  entirely  ignorant  of  all  that  has 
occurred  since ;  but  of  this  you  may  be  assured,  that  I  shall  not  uphold 
Mr.  Bearden  in  showing  the  slightest  disrespect  or  incivility  to  you, 
and  shall  be  very  sorry  if  anything  of  the  kind  has  occurred. 

"  In  answer  to  your  inquiry,  whether  your  letter  of  the  81st  of  Au- 
gust, accepting  my  proposition,  has  ever  been  forwarded  to  me,  I  beg 
to  state  that  on  the  evening  of  that  day,  being  the  night  before  I  left 
town,  he  called  and  told  me  the  business  was  arranged,  and  showed 
me  a  letter  of  that  date,  which  I  took  to  be  your  writing,  which  is  in 
substance  very  much  like  the  copy  you  have  sent;  but,  speaking  from 
memory,  I  do  not  think  it  is  quite  like.  In  the  one  I  saw,  I  think 
there  was  some  exception  as  to  what  was  to  be  sold  by  valuation. 
One  word  was  *  ornaments^^  but  it  was  followed  by  another  word  which 
none  of  us  could  read,  and  I  have  no  recollection  that  there  was  any- 
thing in  it  about  the  stables  in  Gore  Lane.  Indeed,  until  I  received 
your  letter  this  morning,  I  had  no  idea  that  there  were  any  other 
stables  but  the  two-stall  stable  adjoining  the  garden  of  the  house,  and 
so  fully  impressed  was  I  with  this  idea,  that  since  I  have  been  at 
Cowes  I  have  been  endeavouring  to  make  an  arrangement  for  keeping 
some  of  my  horses  in  the  country,  so  that  I  might  be  able  to  do  with 
two  only  in  London,  changing  horses  occasionally. 

**  Whether  I  read  the  letter,  or  Mr.  Bearden  read  it- to  me,  I  cannot 
remember,  though  I  rather  think  I  read  it  myself,  because  I  recollect 
being  puzzled  at  the  word  I  have  before  alluded  to ;  however,  which- 
ever it  was,  I  returned  it  to  Mr.  Bearden,  and  told  him  to  keep  it,  and 
I  suppose  he  has  it;  and  whatever  it  is,  it  will  speak  for  itself,  and  1 
am  fully  prepared  to  carry  it  out.  I  beg  you  will  not  think  another 
moment  about  the  pianos,  but  do  exactly  as  you  like,  for  I  don^t  want 
either  of  them ;  and,  if  1  had  my  choice,  I  should  rather  take  one 
than  two,  as  I  have  a  very  good  one  of  my  own." 

On  the  17th  of  September  the  plaintiff'  wrote  to  the  defendant  say- 
ing, among  other  things : — 

•'  I  think  the  agreement  you  refer  to  was  that  in  which  I  offered  to 
leave  everything  as  it  stood  for  800^,  excepting  the  ornaments,  jnc- 
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iuresXo)  various  musical  instruments  which  I  had  in  the  house,  such 
as  guitars,  violoncello,  small  organ,  Siud  piano-forte  in  the  drawing-room, 
which  was  a  gift  to  my  wife. 

"You  ought  to  have  received  the  last  agreement  on  the  Friday 
morning  before  you  left  town,  as  I  received  your  check  after  T  had 
read  the  agreement  over  to  Mr.  Rearden,  and  placed  it  in  his  hands. 
It  was  thus  drawn  out  because  Mr.  Rearden  told  me  you  would  require 
the  stables,  and  I  felt  confident  you  could  not  be  comfortable  here 
withoat  them,  as  I  originally  stated  to  Mr.  Rearden,  because  there  is 
no  room  for  a  servant  over  the  stables,  and  the  coach-house  is  incon- 
veniently small,  as  you  may  have  seen,  independent  of  being  obliged 
to  put  to  in  the  public  road. 

"  I  am  satisfied  that  you  will  not  have  been  here  a  week  before  you 
will  find  that  you  could  not  do  without  them,  so  I  will  say  no  more 
on  the  subject." 

The  defendant,  on  the  18th  of  September,  wrote  a  letter  to  the 
plaintiff,  containing  the  following  passages : — 

"  With  reference  tp  the  agreement,  under  which  I  was  to  take  Ha- 
milton Lodge,  I  could  not  say,  from  memory,  when  I  wrote  to  you 
before,  nor  can  I  now,  whether  it  was  the  one  of  the  81st  August,  of 
which  you  sent  me  a  copy,  or  whether  it  is  some  other;  though,  for 
the  reasons  which  I  have  stated  to  you,  I  thought,  and  still  think,  I 
did  not  agree  to  take  it  on  the  terms  stated  in  your  letter  of  the  31st 
of  August;  and,  farther,  that  I  never  saw  that  letter  until  last  Satur- 
day, when  you  sent  me  the  copy.  I  am  the  more  confirmed  in  my 
belief,  that  my  agreement  was  not  that  contained  in  your  letter  of  the 
31st  of  August,  from  a  letter  which  I  received  from  my  lawyer  last 
evening,  in  which  he  informed  we  that  there  was  some  difference  be- 
tween Mr.  Rearden  and  yourself  about  the  stables  fn  Gore  Lane,  and 
inquiring  of  me  how  he  should  act,  and  in  his  letter  he  sent  me  a 
copy  of  your  receipt,  which  is  as  follows."     [It  was  here  set  out.] 

'*  You  will  not  fail  to  observe  that  the  dates  of  these  letters  do  not 
correspond,  one  being  the  30th  and  the  other  the  31st  of  August,  and 
the  terms  expressed  in  this  receipt  are  exactly  those  which  Mr.  Rear- 
den mentioned  to  me,  and  he  mentioned  no  others.  The  agreement, 
however,  whatever  it  is,  or  whatever  its  date,  Mr.  Rearden  has,  and, 
as  I  observed  in  my  former  letter,  it  will  speak  for  itself,  and  what- 
ever it  is  I  shall  carry  it  out. 

*'  With  respect  to  the  authority  which  I  gave  Mr.  Rearden,  after  his 
telling  me  that  he  had  got  me  Hamilton  Lodge  on  the  terms  of  paying 
lOOZ.  and  taking  fixtures  and  furniture  at  a  valuation,  I  left  every- 
thing else  to  him,  desiring  him  to  do  the  best  for  me  he  could,  and  to 
consult  your  convenience  as  far  as  possible,  but  that  it  would  suit  me 
best  to  have  possession  at  Michaelmas.  What  he  has  done  for  me  I 
do  not  know,  as  I  have  not  heard  from  him  or  written  to  him  since  I 
left  town;  but,  of  course,  I  must  support  him  in  all  he  has  done  for 
me,  except  his  showing  any  incivility  or  disrespect  towards  you. 
Having  thus  left  everything  to  Mr.  Rearden  as  my  agent,  and  being 
in  ignorance  of  everything  he  has  done,  except  what  I  learn  from 
your  letters  and  my  lawyers,  I  do  not  think  I  should  act  rightly  if  I 
were  to  interfere  with  any  arrangement  which  he  has  made,  or  with 

(a)  The  phrase  proved  to  be  **  ornaments,  &c.,  mentioned." 
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any  diflFerences  which,  unfortunately,  exist  between  you,  until  I  hear 
his  side  of  the  question.     Until  I  got  my  lawyer's  letter  last  evening, 
I  could  not  understand  what  the  difference  was  about  the  Gore  Lane 
stables  ;  but  now  I  see  the  question  is,  whether  the}^  are  included  in 
my  agreement  or  not;  and,  in  answering  your  first  letter,  I  did  not 
think  I  was  encroaching  on  Mr.  Rearden's  authority  in  spying  that 
the  agreement  which  he  held  would  decide  the  question.     The  differ- 
ence about  the  piano-fortes  I  did  understand ;  and,  considering  that 
the  main  point  of  dispute  between  you,  and  wanting  neither  of  yours, 
but  at  the  same  time  preferring  to  take  one  than  two,  which  was  all 
you  asked,  I  ventured,  on  my  own  authority,  so  far  to  interfere  with 
Mr.  Rearden,  without  consulting  him,  as  to  settle  that  question  with- 
out reference  to  him.     But,  in  my  present  state  of  ignorance,  I  do  not 
think  it  fair  towards  Mr.  Rearden  to  go  farther  than  this,  without 
communicating  and  consulting  with  him,  and  hearing  what  he  has  to 
say. 

'*I  trust  that  you  will  see  the  propriety  of  my  continuing  to  act 
through  him,  whilst  I  am  responsible  for  what/he  does,  and  until  I 
hear  from  him  what  he  has  to  say  in  defence  of  the  conduct  which  he 
has  pursued. 

"With  respect  to  my  taking  the  stables  in  Gore  Lane,  that  seems 
to  me  to  depend  upon  two  questions : — First,  whether  they  are  within 
the  agreement  under  which  I  am  to  take  Hamilton  Lodge,  and,  if  they 
are,  I  must  of  course  take  them,  whether  I  like  them  or  not,  though 
I  must  say  that,  if  I  had  known  anything  about  them,  I  should  cer* 
tainly  have  gone  to  see  them  before  I  agreed  to  take  them,  and  most 
assuredly  should  have  inquired  about  the  rent,  which  I  never  learnt 
until  I  received  my  lawyer*s  letter  last  evening,  in  which  he  men- 
tioned that  the  rent  was  40L  a  year.  Secondly,  if  they  are  not,  I  must 
claim  the  privilege  of  seeing  them,  and  deciding  for  myself,  before  I 
give  an  answer.  If  they  are  good  stables,  and  such  rooms  over  them 
as  I  should  expect  a  good  servant  to  be  satisfied  with,  and  I  would 
not  put  a  servant  into  a  room  I  would  not  occupy  myself,  I  have  no 
doubt  I  shall  be  but  too  glad  to  take  them  ;  but  if  I  found  they  did 
not  answer  these  purposes,  and  were  obliged  to  take  them,  I  should 
let  them,  and  get  others  elsewhere. 

"  If  it  is  found  that  my  agreement  does  not  comprise  these  stables, 
you  will  perhaps  be  kind  enough  to  keep  your  offer  of  them  open  to 
me  until  the  2yth,  when  I  shall  have  an  opportunity  of  seeing  them, 
or  my  coachman  will,  and  reporting  to  me,  and  then  I  will  give  you 
an  answer  at  once." 

There  was  then  an  explanation  relative  to  going  into  possession  on 
the  29th  September : — 

"  I  forgot  to  mention  that  I  wrote  to  my  lawyer  last  night,  in  answer 
to  his  letter  received  a  few  hours  before,  to  say  that  I  was  not  aware 
that  the  Gore  Lane  stables  were  included  in  my  agreement,  but  that 
Mr.  Rearden  had  it,  and  that,  if  they  were  included  in  it,  to  proceed 
to  carry  it  out  as  regards  the  stables,  and  at  all  events  as  to  Hamilton 
Lodge,  and  I  have  no  doubt  he  will  do  so  forthwith." 

The  plaintiff',  on  the  19th  September,  wrote  to  the  defendant : — 

"The  difference  in  the  dates  between  the  receipt  and  the  agreement 
is  simply  this,  that  your  proposition  to  me  came  through  your  agent  on 
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the  NIGHT  of  the  80th  Augt. ;  and  he,  requiring  an  immediate  answer, 
I  wrote  my  answer  (enclosed  to  you)  on  the  night  of  August  80.  I 
gave  it  to  Mr.  Eearden  on  the  morning  of  the  31st,  having  read  it 
over  to  him  previous  to  signing  the  receipt,  which  was  drawn  out  by 
Mr.  Rearden,  and  not  by  me." 

"  I  think  it  right  to  mention,  that  there  were  but  two  agreements, 
one  to  take  everything  for  a  sum  of  money,  which  you  rejected,  and 
then  made  a  counter  proposition  to  me  to  take  things  at  valuation. 

"  The  stables  were  inserted  in  the  latter  at  Mr.  Rearden's  request, 
who  said  you  had  so  many  carriages  and  horses  that  you  must  have 
them, 

"It  was  of  course  impossible  for  me  to  do  otherwise  than  give  them 
up  to  you,  as  I  conceived  Mr.  Rearden  was  speaking  the  truth." 

At  the  close  of  the  plaintiff ^s  case,  it  was  contended  on  the  part  of 
the  defendant,  that  the  general  issue  was  not  proved,  inasmuch  as  no 
evidence  had  been  given  of  the  contract  stated  in  the  declaration  suffi- 
cient to  satisfy  the  provisions  of  the  fourth  section  of.  the  statute  of 
frauds.  The  Lord  Chief  Justice,  however,  would  not  stop  the  case, 
and  the  defendant  then  gave  evidence  to  contradict  the  representations 
of  what  had  occurred  in  the  conversations  between  the  plaintiff  and 
Rearden.  The  defendant  stated  that  he  went  over  the  premises  on 
the  29th  with  Rearden,  that  stables  in  Gore  Lane  were  mentioned  to 
him  by  Rearden,  and  that  he  said  he  did  not  require  them,  that  they 
were  not  mentioned  again  to  him,  and  that  he  never  heard  of  them 
till  he  received  the  plaintiff's  letter  of  the  14th  September.  Rearden 
stated  that  he  told  the  plaintiff,  on  the  80th  August,  that  the  defendant 
did  not  want  the  stables  in  Gore  Lane:  and  that  the  letter  of  the  31st 
August  was  brought  to  his  office  and  left  with  the  words  "This  is 
what  we  have  agreed  to,"  and  that  he  (Rearden)  received  the  letter 
but  never  opened  it  or  showed  it  to  the  defendant,  or  knew  its  con- 
tents till  the  14th  September  following. 

The  Lord  Chief  Justice  ruled,  upon  the  evidence  on  both  sides,  that 
Mr.  Rearden  had  no  prior  authority  from  the  defendant  to  take  the 
Gore  Lane  stables,  and  that  the  question  fur  the  jury  would  be,  whe- 
ther he  did  in  fact  enter  into  this  contract,  contained  in  the  plaintiff's 
letter  of  the  31st  of  August,  including  the  Gore  Lane  stables.  His 
Lordship  also  ruled  that  there  was  a  sufficient  subsequent  ratification, 
by.  the  defendant,  of  the  agreement  of  the  31st  of  August,  and  that 
there  was  a  sufficient  memorandum  of  this  agreement  within  the 
statute  of  frauds;  but  this  latter  point  he  reserved. 

The  jury  found  that  Rearden  had  in  fact  entered  into  the  agreement 
which  included  the  stables  in  Gore  Lane. 

Leave  to  move  to  enter  a  nonsuit  was  given,  and  a  rule  having  been 
obtained  for  that  purpose,  it  was  afterwards  discharged,  "  Mr.  Justice 
Crompton  not  concurring."(a) 

The  case  was  then  carried  into  the  Exchequer  Chamber,  where  the 
judgment  of  the  Queen's  Bench  was  reversed.(i) 

The  judges  were  summoned,  and  Lord  Chief  Baron  Pollock,  Mr. 
Justice  Wightman,  Mr.  Justice  Crompton,  Mr.  Baron  Bramwell,  Mr. 
Justice  Byles,  and  Mr.  Justice  Hill  attended. 


(a)  6  K.  &  B.  868  (E.  C.  L.  K.  vol.  88). 
(6)  8  E.  &  B.  664  (B.  C.  L.  R.  vol.  92). 
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Sir  n.  Cairns  and  Mr,  Badeley,  for  the  appellant. — There  was  a 
sufficient  contract  here  signed  by  the  agent.  Two  pieces  of  paper 
may  be  connected  together  to  constitute  one  contract,  Hammersley  v. 
De'Biel,  12  Clark  &  F.  45,  Ridgway  v.  Wharton,  6  H.  L.  Gas.  238 ; 
there  may  even  be  a  sufficient  acknowledgment  of  an  unsigned  con- 
tract made  by  a  writing  intending  to  get  rid  of  it,  Shippey  v,  Derri- 
son,  6  Esp.  190»  where  Lord  EUenborough  said,  '^anything  under  the 
hand  of  a  party  expressing  that  he  had  entered  into  the  agreement 
will  satisfy  the  statute,  which  was  only  intended  to  protect  parties 
from  haying  parol  agreements  imposed  upon  them." 

A  suit  for  specific  performance  may  be  maintained,  eyen  though  all 
the  particulars,  as,  for  instance,  the  date  of  the  commencement  of  a 
lease,  are  not  stated :  Pym  v.  Blackburn,  3  Ves.  34.  It  was  not  neces- 
sary, therefore,  as  supposed  in  the  judgment  in  the  Exchequer  Cham- 
ber, that  the  period  for  which  the  stables  in  Gore  Lane  were  to  be  let» 
should  be  expressly  stated.  The  question  on  the  statute  of  frauds  is, 
whether  the  t^rms  are  sufficiently  stated  in  writing.  They  were  so 
here.  They  were  "  the  conditions  on  which  I  hold ;"  those  conditions 
were  contained  in  a  lease,  and  the  contract  was  for  the  assignment  of 
the  lease. 

[The  Lord  Chancellob. — If  nothing  is  said  as  to  the  term  for  the 
stables,  must  it  be  understood  to  be  the  same  as  the  term  for  the 
house  ?] 

If  not,  and  the  declaration  is  defectiye  in  that  respect,  the  Court 
will  amend  it.  Where  an  executory  contract  is  entered  into  for  mak- 
ing a  certain  article  without  any  agreement  as  to  the  price,  the  memo- 
randum of  the  contract  will  not  be  insufficient  on  that  account:  Hoadly 
V.  M'Laine,  10  Bing.  482  (E.  C.  L.  R.  vol.  25). 

The  objection  that  this  memorandum  is  not  sufficient  under  the 
statute  of  frauds,  cannot  now  be  taken.  This  is  an  appeal  against  a 
decision  on  the  discharge  of  a  rule  for  a  nonsuit,  under  the  Common 
Law  Procedure  Act  of  1854;  it  is  not  a  writ  of  error  on  a  judgment 
on  the  whole  case;  this  new  point  cannot  be  raised  on  such  an  appeal. 

[Lord  Chelmsford. — It  is  not  quite  a  new  point,  but  only  a  fresh 
argument.     The  Court  of  Appeal  is  entitled  to  hear  that.]  (a) 

Mr.  Bovill  and  Mr.  Garth,  for  the  respondent. — The  statement  of  a 
contract,  to  make  it  sufficient  under  the  statute  of  frauds,  ought  to  be 
clear,  definite,  and  precise,  so  as  to  ayoid  any  necessity  for  parol  evi- 
dence to  show  what  are  the  terms  of  the  contract.  Assuming  for  a 
moment  (though  that  fact  is  denied)  that  the  respondent  had  seen  the 
letter  of  the  31st  August^  and  that  his  letter  of  the  15th  September 
was  an  adoption  of  it,  still  there  is  no  sufficient  contract  within  the 
statute,  for  there  is  no  statement  of  the  time  or  the  terms  for  the  pro» 
posed  tenancy  of  the  stables. 

These  matters  were  necessary  to  create  a  contract  which  could  be 
enforced  in  equity:  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22.  There  could 
not,  therefore,  be  any  ratification  of  a  contract  as  to  the  stables,  for 
no  contract  as  to  them  was  stated,  or  existed.  There  was  not  any- 
thing  here  to  satisfy  the  statute ;  for  though  two  papers  may  be  con- 
nected together  to  constitute  one  contract,  still  that  can  only  be  done 

(a)  See  Withy  v.  Mangles,  10  CI.  &  F.  215. 
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where,  taken  together,  they  do  form  a  complete  contract.  If  either  is 
defective  there  is  no  contract,  Brodie  r.  St.  Paul,  1  Ves.  J.  826. 

The  letters  of  the  respondent,  properly  considered,  do  not  bear  the 
construction  put  on  them  by  the  other  side ;  they  do  not  ratify  the 
appellant's  letter  of  the  81st  August,  which,  indeed,  the  respondent 
had  never  seen. 

No  amendment  of  the  declaration  can  now  be  made,  for  that  would 
be  to  introduce  a  new  contract  on  the  record. 

Sir  H.  Cairns,  in  reply. — Brodie  v.  St.-  Paul  is  not  in  point  here,  for 
in  that  case  there  was  contradictory"  evidence  with  respect  to  the  nature 
of  the  covenants;  and  Lord  Bedesdale,  in  Clinan  v,  Cooke,  showed 
his  disinclination  to  follow  that  case.  It  was  found  by  the  jury  here, 
that  in  fact  the  respondent  had  ratified  the  agreement  as  set  forth  in 
the  letter  of  the  81st  August.  That  letter  sufficiently  describes  the 
terms  of  the  holding ;  they  are  those  under  which  the  appellant  held, 
and  he  held  under  a  lease  which  was  to  be  assigned.  This  is  not, 
therefore,  like  Clinan  v.  Cooke,  a  case  of  creating  a  new  tenancy, 
without  specifying  what  is  to  be.  its  duration. 

The  LoKD  Chancellor  proposed  the  following  question  for  the 
consideration  of  the  Judges : 

**  Upon  the  evidence  adduced  at  the  trial,  and  the  facts  found  by  the 
jury  as  stated  in  the  appeal  to  the  Exchequer  Chamber,  is  the  plaintiff 
entitled  to  judgment?" 

Mr.  Justice  Hill. — My  Lords,  in  answer  to  the  question  submitted 
to  the  Judges,  I  beg  to  state,  that  in  my  opinion  the  plaintifi'  is  not 
entitled  to  recover. 

The  question  raised  upon  the  rule  to  set  aside  the  verdict  and  enter 
a  nonsuit  was,  whether  there  was  a  sufficient  contract  in  writing, 
signed  by  the  defendant,  to  satisfy  the  statute  of  frauds. 

It  was  insisted,  on  the  part  of  the  plaintiff,  that  the  defendant  had 
by  writing  signed  by  him  adopted  ana  bound  himself  to  perform  the 
terms  contained  in  the  plaintiff's  letter  of  81st  August,  1855 ;  and  that 
such  letter,  by  reason  of  that  adoption  and  signature,  was  a  sufficient 
contract  in  writing  to  satisfy  the  statute. 

I  am  of  opinion  that  it  was  not  sufficient  to  satisfy  the  requirements 
of  the  statute.  It  is  altogether  silent  as  to  the  term  for  which  the 
stables  in  Gore  Lane  were  to  be  let  by  the  plaintiff  to  the  defendant, 
and  the  expressions  which  it  uses  are  quite  as  consistent  with  its  being 
the  intention  of  the  parties,  that  the  underletting  should  be  for  as  long 
a  time  as  the  plaintiff  was  interested  in  the  stables,  as  for  the  term  for 
which  he  held  Hamilton  House. 

It  is  clear  that  an  agreement  for  a  lease  not  specifying  a  definite 
term  cannot  be  enforced,  nor  can  it  be  connected  by  parol  evidence 
with  an  advertisement  in  which  the  duration  of  the  term  is  expressed : 
Clinan  v.  Cooke.  1  Sch.  &  Lefr.  22.  Neither  is  it  sufficient  that  there 
exists  a  probabi.ity  that  the  plaintiff  intended  to  let  the  stables  in 
Gore  Lane  for  the  term  commensurate  with  the  remainder  of  the  lease 
of  Hamilton  House.  Such  probability  would  not  be  enough  to  satisfy 
the  statute  of  frauds.  On  this  short  ground  I  am  of  opinion  that  the 
plaintiff  is  not  entitled  to  recover. 

I  also  think  it  right  to  add,  that  upon  a  careful  consideration  of  the 
whole  of  the  evidence  of  the  plaintiff  and  of  the  correspondence,  I 
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am  unable  to  discover  any  agreement  binding  the  defendant  to  take 
the  stables  for  a  definite  term. 

Mr.  Justice  Bylbs. — My  Lords,  I  am  of  opinion  that  your  Lord- 
ships' question  must  be  answered  in  the  negative. 

I  find  no  document  relating  to  the  stables  signed  by  Rearden,  the 
agent.  And  as  the  alleged  contract  is  a  contract  which  must  be  in 
writing,  signed  either  by  the  defendant's  agent  or  by  the  defendant 
himself,  it  appears  to  me  that  the  question  of  ratification  does  not 
arise,  but  that  the  true  question  is  this,  has  the  defendant  personally 
entered  into  any  such  written  and  signed  contract  ? 

Supposing  that  the  receipt  of  the  31st  August  is  to  be  considered 
part  of  the  contract,  it  refers  only  to  the  plaintiff's  letter  of  the  80th 
August,  not  to  the  plaintiff's  letter  of  the  31st  August,  and  I  see  no 
reason  for  agreeing  with  the  plaintiJfT's  counsel  that  that  date  in  the 
receipt  is  a  mistake.  But  I  think  it  does  appear,  from  the  contents 
of  the  defendant's  letter  of  the  15th  September,  that  the  date  of  the 
31st  August  mentioned  in  that  letter  is  a  mistake. 

The  letters  which  must  be  relied  on  to  bind  the  defendant  are  his 
letters  of  the  15th  and  18th  September. 

Without  wearying  your  Lordships  with  minute  observations,  I 
think  that  the  letter  of  the  15th  September  amounts  to  no  contract  to 
take  the  stables ;  for  that,  when  carefully  examined  and  compared 
with  evidence  legitimate  for  this  purpose,  it  will  be  seen  that  it  really 
refers  to  no  written  document  in  which  the  stables  are  mentioned. 

The  same  observation  applies,  I  think,  to  the  defendant's  letter  of 
the  18th  September. 

So  far  as  that  last  letter  may  refer  in  general  terms  to  any  parol 
contract  between  the  plaintiff*  and  the  defendant's  agent,  it  can  have 
no  effect.  For  a  written  ratification  by  the  principal  of  a  parol  con- 
tract made  by  his  agent,  cannot  satisfy  the  statute  of  frauds,  unless 
the  ratifying  document  either  itself  expresses  the  terms  of  the  conr 
tract  or  refers  to  some  writing  that  does. 

I  farther  think  that  even  if  the  plaintiff's  letter  of  the  31st  August 
could  be  made  part  of  a  written  contract,  by  which  the  defendant  was 
bound,  still  the  interest  which  the  defendant  was  to  take  in  the  stables 
does  not  appear.  Whether  the  defendant  was  to  be  assignee  of  the 
plaintiff's  term  in  the  stables,  or  whether  he  was  to  be  sub-lessee,  and 
if  sub-lessee,  whether  from  year  to  year  or  for  what  term,  and  whether 
that  tenancy  or  term  was  to  be  determinable  by  the  defendant  on  his 
quitting  Hamilton  Lodge,  are  all  stipulations  material  to  be  settled 
before  there  could  be  a  contract  in  respect  of  the  stables. 

I  agree,  therefore,  with  the  Court  of  Exchequer,  that  either  there 
never  was  any  complete  contract  with  respect  to  the  stables,  or,  that 
if  there  was,  the  writing  does  not  contain  it. 

Mr.  Baron  Bramwell. — My  Lords,  I  am  of  opinion  that  your  Lord- 
ships' question  should  be  answered  in  favour  of  the  defendant. 

1  have^reat  difficulty  in  seeing  that  any  agreement  was  come  to  as 
to  the  stables.  I  cannot  find  whether  it  was  an  agreement  for  an  as- 
signment of  the  lease  of  the  stables,  or  for  a  sub-lease  for  a  term  equal 
to  the  remainder  of  the  term  in  Hamilton  Lodge,  or  whether  it  was 
that  the  defendant  should  hold  them  so  long  as  he  held  Hamilton 
Lodge ;  that  is  to  say,  that  if  the  lease  of  that  was  determined  in  any 
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way,  or  he  gave  up  the  personal' occupatioD  of  it,  he  ehould  be  at 
liberty  to  give  up  the  stables.  I  can  iBnd  no  final  agreement  on  this; 
and  as  the  agreement  for  the  house  and  stables  is  entire,  an  unascer- 
tained terra  of  that  agreement  seems  fatal  to  its  validity.  But  assum- 
ing that  there  was  a  definite  agreement  as  to  the  stables,  I  tliink  it 
must  have  been  one  of  the  three  I  have  mentioned.  But  then  there 
is  no  memorandum  in  writing  of  that  agreement.  For  assuming  the 
receipt  of  31st  August  to  be  so  incorporated  with  the  defendant  s  let- 
ters, and  to  be  so  adopted  by  him  as,  together  with  those  letters,  to 
constitute  a  memorandum  in  writing  signed  by  him  within  the  statute 
of  frauds,  it  is  not  a  memorandum  of  such  an  agreement  as  any  of 
those  I  have  mentioned.  The  agreement  must  be  in  writing,  or  some 
memorandum  of  rt.  Here  the  writing  does  not  represent  the  agree- 
ment. It  does  not  show  either  an  agreement  for  an  assignment  of  the 
lease  of  the  stables,  or  any  sub-lease  thereof  for  a  term  certain  or  con- 
tingent, equal  to  the  defendant's  intended  holding  of  Hamilton  Lodge. 
Suppose  a  meaning  can  be  put  on  it  (which  I  doubt),  I  cannot  think  it 
could  be  held  to  mean  either  of  the  three  possible  cases  I  have  men- 
tioned. So  that,  though  it  might  be  a  good  memorandum  in  writing 
if  it  represented  the  de  facto  agreement,  yet,  as  it  does  not  do  so,  it  is 
not  sufficient:  Acebal  v.  Levy,  10  Bing.  376  (E.  C.  L.  E.  vol.  25). 

Farther,  though  with  considerable  doubt,  I  think  there  is  no  memo- 
randum in  writing  signed  by  the  defendant  within  the  meaning  of  the 
statute  of  frauds.  The  question  is,  whether  his  letters  and  the  plain- 
tift's  letters,  and  the  receipt  of  August  31st,  with  no  extrinsic  evidence 
except  to  identify  them,  so  refer  to  each  other  that  on  collocation  they 
make  an  agreement  by  the  defendant,  or  a  memorandum  of  one.  I 
think  not.  It  seems  to  me  that  the  defendant,  in  his  letters,  always 
means  that  he  has  seen  a  paper:  what  its  date  and  contents  are  he 
knows  not;  but  it  will  speak  for  itself,  and  is  in  Bearden*s  hands,  and 
by  it  he  will  be  bound.  I  think  he  never  meant  to  say,  that  he  would 
take  the  stables,  unless  it  was  mentioned  in  the  paper  he  saw  that  he 
was  to  do  so. 

Farther,  there  is  great  difiiculty  in  saying  that  without  extrinsic 
evidence,  exceeding  mere  identification,  it  can  be  shown  that  the  plain- 
tiff's letter  of  31st  August,  and  not  that  of  30th  August,  contained 
the  terms  between  the  parties,  and  was  the  document  on  which  the  50?. 
were  paid.  For  these  various  reasons,  I  think  your  Lordships'  ques- 
tion should  be  answered  in  the  negative. 

Mr.  Justice  CROMFfON. — My  Lords,  it  seems  to  me  that  this  case 
should  be  considered  in  two  points  of  view ;  first,  as  it  was  presented 
to  the  Court  of  Queen's  Bench ;  and,  secondly,  as  it  was  dealt  with  in 
the  Court  of  Exchequer  Chambef. 

When  the  case  was  before  the  Court  of  Queen^s  Bench  I  doubted 
whether  it  sufficiently  appeared  that  the  letters  signed  by  the  defend- 
ant, and  supposed  by  relerence  to  mention  and  adopt  a  prior  document, 
really  referred  to  the  document  of  the  31st  August;  or  whether  they 
did  not  refer  to  the  letter  handed  to  the  defendant  by  Rearden,  and 
stated  to  have  been  written  on  the  30th  August;  or  whether  it  is  not 
so  uncertain  to  which  they  refer  as  to  render  it  impossible  for  the 
plaintifi'  to  make  out  that  it  referred  to,  and  incorporated,  the  one 
necessary  to  support  the  action. 
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In  the  first  of  Sir  John  Bayley's  two  letters,  on  which  the  case 
depends,  that  of  the  15th  September,  it  is  clear  to  my  mind  that  the 
defendant  was  referring  to  the  letter  of  the  80th  August,  which  con- 
tained no  reference  to  the  stables.  In  this  letter  of  the  15th  the 
defendant,  after  mentioning  his  doubts  as  to  the  letter  he  had  seen, 
and  as  to  which  it  turned  out  that  his  impression  was  correct,  says: — 
*'  Whether  I  read  the  letter,  or  Mr.  Rearden  read  it  to  me,  I  cannot 
remember;  though  I  rather  think  I  read  it  myself,  because,"  &c. 
'  However,  whichever  it  was,  I  returned  it  to  Mr.  Rearden,  and  told 
him  to  keep  it,  and  I  suppose  he  has  it,  and  what  it  is  it  will  speak 
for  itself,  and  I  am  fully  prepared  to  carry  it  out."  That  clearly  was 
the  letter  shown  to  the  defendant  by  Rearden,  now  clearly  established 
not  to  be  the  letter  of  the  31st  August,  to  which  Rearden  was  proved 
to  have  verbally  assented. 

In  answer  to  this  the  plaintiff  writes  the  letter  of  the  17th  Septem- 
ber, in  which  it  is  stated  that  there  were  two  documents;  and  the 
answer  of  the  defendant  on  the  18th  September  is  the  letter  chiefly 
relied  on  by  the  plaintiff. 

In  this  letter  Sir  John  Bayley  again  repeats  his  doubts,  and  slates 
his  impression;  and  the  words  which  appear  to  me  most  to  favour  the 
plaintiff's  view  are  these  words: — "The  agreement,  whatever  it  is, 
or  whatever  its  date,  Mr.  Rearden  has:  and,  as  I  observed  in  my 
former  letter,  it  will  speak  for  itself,  and  whatever  it  is  I  shall  carry 
it  out." 

In  relying  on  this,  as  it  seems  to  me,  the  most  material  sentence  in 
the  letter,  the  Judges  in  the  Queen's  Bench,  in  their  judgment,  have 
not  adverted  to  the  reference  to  the  former  letter,  but  give  the  passage 
without  the  words,  '*as  I  observed  in  my  former  letter;"  which  cer- 
tainly give  a  very  different  meaning  to  the  expression,  which,  when 
correctly  examined,  appears  to  refer  distinctly  to  the  document  men- 
tioned in  the  former  letter  of  the  15th  September,  which  was  clearly 
not  the  letter  relied  on  by  the  plaintiff. 

I  am  disposed  to  think,  on -this  part  of  the  case,  that  it  is  at  least 
so  doubtful  to  which  letter  Sir  John  meant  to  refer  as  the  one  to  be 
binding  upon  him,  as  to  prevent  such  reference  incorporating  the  letter 
of  the  31st  August  into  that  signed  by  him  on  the  18th  September. 

But  it  may  be  doubtful  whether  there  was  a  sufficient  signature 
within  the  statute  of  frauds  of  an  agreement  assented  to  by  both  par- 
ties, even  adopting  the  most  favourable  construction  for  the  plaintiff  of 
the  defendant's  letter.  The  plaintiff's  construction  is,  that  the  de- 
fendant writes  in  his  letter  of  the  18th  September  that  he  will  agree 
to  that  one  of  the  two  documents  which  was  agreed  to  by  Rearden; 
that  is,  in  effect,  I  will  agree  to  the  document  of  the  81st  August  if 
Rearden  really  agreed  to  take  the  house  by  that  document.  Is  it  clear 
that  the  signing  such  a  document  comes  within  the  rule  according  to 
which  one  document  may  be  incorporated  with  another  so  as  to  con- 
stitute a  signing  within  the  statute  of  frauds  ?  That  rule  is,  that  by 
referring  in  a  document  signed  by  the  party  to  another  document,  the 
person  so  signing  in  effect  signs  a  document  containing  the  terms  of 
the  one  referred  to,  according  to  the  maxim,  Verba  relata  inesse 
videntur.     But  does  this  rule  apply  to  the  case  where  a  party  says 
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only,  "  I  do  not  know  which  is  the  document,  but  I  will  agree  to  the 
one  as  to  which  a  particular  circumstance  has  happened  ?'' 

Can  it  be  said  that  such  a  letter,  when  signed,  adopts  and  contains 
bv  reference  the  terms  of  either  of  the  letters  referred  to?  Is  it  not 
left  to  the  danger  of  parol  evidence?  It  might,  perhaps,  be  a  new 
conditional  promise  to  agree  to  that  letter  which  should  turn  out  to 
be  the  real  agreement,  but  such  new  conditional  promise  was  not  the 
promise  on  which  the  plaintiff  sought  to  recover,  nor,  indeed,  was  any 
such  new  agreement  ever  assented  to  by  the  plaintiff.  It  seems  some- 
what difficult  to  say  that  the  defendant  assented,  by  his  signature,  at 
the  time  of  such  signature,  unconditionally  and  simpliciter,  to  the 
terms  of  any  particular  document,  so  as  to  incorporate  it  with  the  one 
he  signed.  If  it  were  a  mere  matter  of  identity  as  to  a  particular 
paper,  it  would  of  coarse  lie  within  the  rule;  but  it  may  be  doubtful 
whether  it  is  within  the  rule  to  promise  in  writing  to  agree  to  that 
one  of  two  documents  in  dispute  as  to  which  a  particular  circumstance 
shall  turn  out  to  have  happened. 

As  to  the  question  upon  which  the  Court  of  Exchequer  Chamber 
decided,  I  concur  in  that  judgment.  By  the  letter  of  the  31st  August, 
the  remainder  of  the  lease  of  Hamilton  Lodge  is  to  be  taken  by  the 
defendant,  which  imports  that  it  is  to  be  assigned ;  but  when  we  come 
to  the  engagement  for  the  stables,  it  is  quite  uncertain  to  my  mind 
what  the  agreement  means.  It  is,  "  to  let  the  stables  for  the  same 
rent,  and  subject  to  the  same  conditions;  that  I  hold  them  myself.'* 
This  seems  to  me  to  contemplate  rather  a  letting,  as  contradistin- 
guished from  an  assignment ;  but  when  I  come  to  ask  myself  for  what 
term,  I  am  utterly  unable  to  find  out.  I  quite  agree  that  we  are  enti- 
tled, in  endeavouring  to  put  a  construction  on  these  words,  to  look  at 
the  state  of  the  properties  and  the  terms  on  which  they  were  held ; 
aud  we  find  that  Hamilton  Lodge  was  held  by  the  plaintiff  for  a  term 
of  about  five  years,  whilst  the  lease  for  the  stables  had  about  seven  to 
run.  Can  we  say,  as  suggested,  that  the  word  ^'  conditions''  implies 
'*  for  the  same  term/'  soVs  to  make  the  letting  one  for  the  seven  years? 
I  cannot  think  that  it  is  at  all  expressed  that  this  is  the  meaning.  It 
would  be  an  assignment  in  effect,  and  not  properly  a  letting.  Again, 
is  it  to  be  a  letting  for  a  time  commensurate  to  the  term  in  Hamilton 
Lodge?  I  doubt  very  much  whether  that  was  intended.  It  seema 
quite  consistent  with  the  terms  of  the  document  that  the  taker  might 
want  the  stables  only  whilst  he,  having  many  horses  and  carriages, 

Eersonally  occupied  the  lodge;  and  he  might  be  very  unwilling  to 
amper  himself  with  the  stables  if  he  ceased  himself  to  occupy  the 
lodge,  and  underlet  or  assigned  it  It  seems  quite  as  likely  that  the 
letting  should  be  from  year  to  year;  but  that  might  not  suit  the  taker, 
as  he  might  then  have  been  liable  to  be  turned  out  whilst  he  wanted 
the  stables.  The  letting  most  likely  to  suit  the  taker  might  be  one 
by  which  he  might  have  been  entitled  to  hold  the  stables  as  long  as 
he  continued  to  hold  the  lodge,  but  with  a  right  to  determine  the 
tenancy  by  the  usual  notice  on  his  part ;  but  probably  the  landlord 
might  nave  objected  to  this. 

I  do  not  think  that  from  the  expressions  used,  aided  by  the  &ct  of 
the  same  instrument  relating  to  the  other  property,  and  from  our 
knowledge  of  the  duration  of  the  leases,  we  can  collect  any  sufficiently 
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expressed  or  definite  terms  of  agreement  for  letting  for  anj  certain 
period.  The  case  is  not  like  the  case  where  the  price  is  omitted  in  a 
contract  for  the  purchase  of  goods.  There,  no  price  is  necessary  to 
make  a  good  legal  contract,  as  the  law  infers  a  reasonable  price;  bat 
there  can  be  no  reasonable  time  to  be  implied  for  the  duration  of  the 
letting  in  the  present  case. 

In  all  probability  the  parties  had  never  considered  or  finally  deter* 
mined  wnat  the  letting  snould  be,  but  had  inserted  the  words  in  que^' 
tion,  thinking  it  better  that  Sir  John  should  have  the  stables  on  aomt 
terms ;  but  the  agreement  does  not,  in  my  opinion,  show  what  these 
were  to  be. 

It  is  no  answer  to  say  that  this  one  clause  being  uncertaivy,  does  not 
afiect  the  rest.  It  is  part  of  one  entire  agreement,  the  agreeing  to  the 
whole  of  which,  on  the  one  side,  is  the  considevation  for  the  other  side 
agreeing  to  the  whole ;  and  if  the  statute  is  not  complied  with  as  to 
any  part,  the  agreement  altogether  is  not  within  it. 

I  agree,  therefore,  with  the  Co«rt  of  Exchequer  Chamber,  in  think* 
ing  that  the  defendant  did  Aot  sign  any  memorandum  in  writing  which 
sufficiently  expressed  the  terms  of  the  agreement  within  the  statute 
of  frauds  \  and  I  answer  your  Lordships'  question,  therefor^  in  the 
negative. 

Mr.  Justice  Wiohtmak. — My  Lords,  the  question  in  this  case  is^ 
whether  there  was  any  contract  in  writing  between  the  parties  bind* 
ing  upon  the  defendant  as  being  made  according  to  the  provisions  of 
the  statute  of  frauds ;  it  being  agreed  that  if  there  is  a  binding  con- 
tract, any  objection  on  the  ground  of  variance  may  be  cuied  by 
amendment. 

Whatever  contract  there  was  between  the  parties,  it  is  to  be  col- 
lected from  the  letters  that  have  been  given  in  evidence  upon  the  trial; 
and  it  appears  to  me  that  the  same  difSksulties  that  are  suggested  in 
the  present  case  would  have  arisen  upon  the  evidence,  independently 
of  any  question  upon  the  statute  of  frauds.  Can  any  definite  contract 
between  the  parties  be  collected  from  the  written  evidence  in  the  case? 
For  if  it  can,  the  plaintiff  ought  to  succeed.  It  has  been  settled  by  a 
long  course  of  authorities,  that  if  there  be  an  agreement  in  wntiog 
between  the  parties  it  is  not  necessary  that  it  should  be  in  one  paper; 
it  may  be  collected  from  many,  provided  they  are  connected  by  inter- 
nal evidence. 

On  the  14th  of  September  the  plaintiff  writes  to  the  defendant  a 
letter,  which  is  the  first  communication  that  takes  place  directly  be- 
tween them.  In  that  letter  he  expresses  bis  regret  that  his  letter  of 
the  31st  August  to  Mr.  Kearden,  accepting  his  proposition,  had  never 
been  forwai^ed  to  the  defendant,  and  encloses  a  copy  of  the  letter. 
The  plaintiff  goes  on  to  say,  in  his  letter  of  the  14th  of  September, 
that  the  stables  were  inserted  at  Mr.  Bearden's  express  desire;,  and  that 
the  defendant's  solicitors  had  that  morning  written  a  letter  wishing 
for  an  assignment  of  the  leases ;  but  that  though  there  was  fiothiag 
to  prevent  an  assignment  of  the  lease  of  the  house,  the  defeadast 
could  not  give  an  assignment  of  his  lease  of  the  stables^  as  it  was 
proposed  to  take  them  for  five  years  only,  and  the  plaintiff's  lease  was 
for  seven.    He  adds  that  he  is  preparing  to  leave  the  house,  and  that 
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the  premises  would  be  givM  up  to  the  defendaat  on  tbe  S9th  (^ 
Swtember. 

To  this  letter  of  the  plaintiff  of  the  14th  September,  the  defendant 
returned  an  answer  of  the  16th,  in  which  he  says  that  Mr.  Bearden 
did,  on  the  Slst  of  August,  show  him  a  letter  of  that  date,  but  that  it 
was  in  some  respects  unlike  the  letter  of  which  a  copy  was  sent ;  and 
that  he,  the  defendant,  did  not  recollect  that  it  contained  anything 
about  the  staUes  in  Gore  Lane ;  and  that  until  he  received  the  plain- 
titTs  letter  (of  the  14th  September),  he  had  no  idea  that  there  were 
other  stables  than  those  adjoining  the  garden  of  the  house.  He  then 
says,  that  he  cannot  remember  whether  he  read  the  letter,  or  Mr* 
Bearden  read  it  to  him,  but  that  whatever  it  was  it  would  speak  for 
itself,  and  he  was  fully  prepared  to  carr^y  it  out. 

Oif  the  17th  of  September  the  plaintiff  writes  again  to  the  defend* 
ant,  and  says  that  the  defendant  ought  to  have  received  the  last  agree- 
ment (that  of  the  80th  of  August),  on  the  Friday  morning  before  he 
left  town,  as  he  (the  plaintiff)  received  the  check  after  he  had  read  the 
agreement  to  Mr.  Bearden  and  placed  it  in  his  hands,  that  it  was  so 
drawn  out  because  Mr.  Bearden  told  the  plaintiff  that  the  defendant 
would  require  the  stables,  and  he,  the  plaintiff,  was  satisfied  that  the 
defendant  would  not  have  been  there  a  week  before  he  would  find  that 
he  could  not  do  without  them^  and  that  so  he  (the  plaintiff)  would  say 
no  more  on  the  subject.  He  then  says  that  the  completion  of  the 
business  depends  greatly  upon  the  defendant's  solicitors,  who  have 
had  the  leases  (meaning,  no  doubt,  the  leases  of  the  house  and  of  the 
stables  in  Gore  Lane)  sent  to  them. 

On  the  18th  September  the  defendant  writes  to  the  plaintifl^  stating 
again  his  doubts  whether  the  letter  which  Bearden  had  shown  him, 
was  that  of  which  the  plaintiff  sent  him  a  copy,  and  whether  it  was 
dated  the  80th  or  8l8t  of  August ;  and  he  adds,  **  the  agreement,  how- 
ever, whatever  it  is  or  whatever  its  date,  Mr.  Bearden  has,  and  it  will 
speak  for  itself,  and  whatever  it  is  I  shall  carry  it  out"  Farther  on 
he  says,  "  K  the  stables  in  Qott  Lane  are  within  the  agreement  under 
which  I  am  to  take  Hamilton  Lodge,  I  must  of  course  take  them, 
whether  I  like  them  or  not."  And  at  the  end  of  the  letter  he  says 
that  he  was  not  aware  that  the  Gore  Lane  stables  were  included  in  his 
agreement,  but  that  Mr.  Bearden  had  it,  and  that  if  they  were  included 
in  it,  his  lawyer  was  to  proceed  to  carry  it  out  as  regards  the  stables, 
and  at  all  events  as  to  Hamilton  Lodge. 

Now  what  is  the  contract,  if  any,  to  be  collected  from  this  written 
evidence  ?  That  it  was  proposed  that  the  defendant  should  take  Ha- 
milton Lodge  for  the  remainder  of  the  plaintiff's  term  of  five  years 
from  the  29th  of  September,  and  that  he  should  take  the  stables  in 
Gore  Lane  for  five  years ;  that  in  the  letter  of  the  Slst  of  August  the 
plaintiff  agreed  to  the  defendant  having  the  remainder  of  the  lease 
of  Hamilton  Lodse  for  five  years  from  the  29th  of  September ;  and 
also  to  let  to  the  defendant  the  stables  in  Gore  Lane  for  the  same  rent 
and  subject  to  the  same  condition  that  he  held  them  himself;  and  that 
the  defendant  agreed  that  if  the  stables,  &a,  were  included  in  the 
letter  of  the  81st  of  August,  of  which  the  plaintiff  had  sent  him  a 
copy,  and  which  Mr.  Beoraen  had,  the  agreement  in  that  letter  should 
be  carried  out.    Now  there  is  no  doubt  but  that  the  stables  in  Gore 
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Lane  were  included  in  that  letter,  but  the  commencement  of  the  term 
in  the  stables  is  not  specified  in  the  letter,  nor  its  end,  nor  whether  it 
was  to  be  from  year  to  year,  or  was  an  assignment  of  the  remainder 
of  the  term  of  seven  years ;  but,  taking  the  whole  of  what  is  stated 
in  writing,  it  seems  to  me  that  the  defendant  agreed  that  if  the  stables 
were  included  in  the  agreement,  namely,  the  letter  of  the  Slst  of  Au- 
gust, it  should  be  carried  into  effect  as  to  them.  And  as  it  appears  in 
writing  that  the  proposition  for  the  stables  was  that  they  should  be 
taken  for  five  years,  I  think  that,  taking  the  whole  together,  the  de- 
fendant, by  his  letter  of  the  18th  of  September,  adopted  and  confirmeil 
the  agreement  contained  in  the  letter  of  the  Slst  of  August,  explained 
as  to  the  interest  the  defendant  was  to  have  in  the  stables  by  the  state- 
ment in  the  plaintiff's  letter  of  the  14th  of  September,  in  which  the  plain- 
tiff states  that  the  proposal  was  to  take  them  for  five  years  (which  the 
defendant  did  not  object  to) ;  and  the  plaintiff  in  that  letter  farther 
says,  that  the  premises  (which  would  include  the  stables)  would  be 
given  up  to  the  defendant  on  the  29th  of  September.  It  would  there- 
fore seem,  from  the  written  evidence,  that  the  defendant  did  in  effect 
agree  to  take  the  stables  in  Gore  Lane  for  a  term  commensurate  with 
his  interest  in  the  house,  and  commencing  at  the  same  time,  namelj, 
the  29th  of  September. 

It  is  said,  in  the  judgment  of  the  Court  of  Exchequer  Chamber, 
with  respect  to  the  stables,  "  that  if  anything  at  all  definite  had  beea 
agreed  on,  it  seems  to  have  been  an  underlease  for  five  years,  bat 
without  any  stipulation  as  to  the  period  from  which  the  five  years 
were  to  begin.''  As  there  is  no  doubt  but  that  the  Court  will  look  to 
the  circumstances  known  to  both  parties  at  the  time,  I  am  disposed  to 
think  that  it  appears  upon  the  written  evidence,  that  the  stables  were 
to  be  let  by  the  plaintiff  to  the  defendant  for  five  years,  commencing 
on  the  29th  of  September,  so  as  to  be  coextensive  with  the  term  ia 
the  house ;  and  that  the  defendant  did,  by  his  letter  of  the  18th  of 
September,  agree  to  that  effect. 

I  do  not  attach  any  importance  to  the  stables  not  being  mentioned 
in  the  receipt,  as  that  document  only  related  to  that  which  the  deposit 
was  paid  for,  and  which  had  no  connection  with  the  stables. 

Upon  the  whole,  I  am  of  opinion,  though  I  must  confess  with  some 
doubt,  that  the  plaintiff  is  entitled  to  succeed,  even  though  the  plead- 
ing would  require  amendment,  and  I  therefore  answer  your  Lord- 
ships' question  in  the  afiirmative. 

Lord  Chief  Baron  Pollock. — My  Lords,  several  questions  arise  in 
this  case ;  first,  whether  there  was  any  contract  between  Mr.  Bearden 
and  Major  Fiizmaurice,  verbal  or  written ;  secondly,  whether  Sir  John 
Bayley  ratified  any  contract,  and  if  so,  what  ?  Thirdly,  whether  the 
contract,  taking  it  to  have  been  ratified,  and  to  be  founded  on  the  letter 
of  the  Slst  August,  is  sufficiently  clear  and  explicit  to  be  the  founda- 
tion of  an  action  ? 

I  am  not  at  all  satisfied  that  there  was  any  contract  between  Major 
Fitzmaurice  and  Mr.  Searden  capable  of  being  ratified.  It  may  be 
said  that  the  verdict  of  the  jury  has  put  that  matter  beyond  doubt. 
But  the  receipt  is  silent  about  the  Gore  Lane  stables,  and  professes  to 
be  founded  on  the  letter  of  the  80th  August.  Major  Fitzmaurice, 
however  (in  his  letter  of  the  14th  September),  states,  that  he  received 
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tbe  502^  in  earnest  of  "the  whole  thing"  being  carried  out;  leaving  it 
on  the  written  memorandums,  which  the  verdict  of  the  jury  cannot 
alter,  quite  uncertain  whether  there  was  not  some  misunderstanding 
and  no  agreement ;  but  however  this  point  may  be,  it  appears  to  me 
very  clearly,  that  Sir  John  Bayley's  letter  of  15th  September  con- 
firmed and  ratified  the  agreement,  provided  it  was  founded  on  the 
letter  of  SOth  August,  which  he  had  seen.  There  cannot  be  a 
doubt  as  to  the  letter  he  referred  to;  it  is  sufliciently  identified 
by  the  word  "ornaments."  He  says,  "I  returned  it  to  Mr,  Bear* 
den,  and  told  him  to  keep  it,  and  I  suppose  he  has  it;  and  "what^ 
ever  it  is  it  will  speak  for  itself,  and  I  am  fully  prepared  to  carry 
t^  out."  All  this  clearly  refers  to  the  letter  of  the  SOth  August,  and 
to  that  only.  Major  Fitzmaurice's  answer  calls  Sir  John  Bayley'a 
attention  to  the  two  letters,  one  of  SOth  August,  the  other  of  Slst 
August;  to  which  Sir  John  Bayley  replies: — "As  I  observed  in  my 
former  letter,  it  will  speak  for  itself  and  whatever  it  is  I  shall  carry  it 
out ;"  which  I  understand  to  be  merely  a  reiteration  and  confirmation 
of  the  former  letter.  He  says,  "  I  do  not  know  what  I  saw ;  it  ma^ 
have  been  the  letter  of  SOth  or  Slst,  or  some  other,  but  whatever  it  is 
I  shall  carry  it  out ;"  the  "  it"  always  "being  the  letter  he  saw,"  which 
was  no  doubt  the  letter  of  the  SOth  August,  and  not  whatever  letter 
a  jury  might  find  was  shown  to  Mr.  Bearden,  for  he  expressly  declines 
to  interfere  as  to  difierences  between  them.  But  the  agreement  ot 
proposition  contained  in  the  letter  of  Slst  August  itself  appears  to  me 
to  be  too  uncertain  to  be  the  ground  of  an  action,  and  it  is  an  uncer* 
tainty  that  cannot,  in  my  judgment,  be  cured  by  any  amendment. 

On  the  whole,  therefore,  I  think  it  doubtful  whether  there  was  any 
clear,  distinct  agreement  even  between  Mr.  Bearden  and  Major  Fitz- 
maurice.  I  am  satisfied  that  Sir  John  Bayley  did  not  ratify  any 
agreement  except  that  which  he  had  seen,  and  therefore  not  the  letter 
of  Slst  August ;  and  even  if  it  is  to  be  taken  that  he  ratified  that,  it 
is,  I  think,  too  uncertain  and  vague  to  be  regarded  as  a  compliance 
with  the  statute,  and  I  think  the  plaintiff  is  not  entitled  to  judgment. 

The  Lord  Chancbllob  (Lord  Campbell). — My  Lords,  for  the  rea- 
sons assigned  by  my  brother  Wightman,  in  answer  to  the  question  sub- 
mitted by  your  Lordships  to  the  Judges  in  this  case,  I  adhere  to  the 
judgment  of  the  Court  of  Queen's  Bench  as  delivered  by  my  brother 
Erie,  now  Lord  Chief  Justice  of  the  Common  Pleas. 

It  would  appear  that  this  judgment  would  have  been  affirmed  in 
the  Court  of  Exchequer  Chamber  had  not  a  new  point  been  there 
raised,  which  was  not  mentioned  in  the  Court  of  Queen's  Bench,  viz., 
that  although  the  terms  of  the  agreement  stated  in  the  plaintiff's  letter 
respecting  Hamilton  Lodge  and  the  stables  in  Gore  Lane  had  been 
ratified  by  the  defendant's  letter,  yet,  in  as  &r  as  the  stables  were  con- 
cerned, there  was  not  a  sufficient  memorandum  of  the  agreement  to 
satisfy  the  statute  of  frauds,  as  the  plaintiff  in  his  letter  merely  said, 
"  I  agree  to  let  to  Sir  John  Bayley  the  stables  in  Oore  Lane  tor  the 
same  rent  and  subject  to  the  same  conditions  that  I  hold  them  myself," 
without  stating  the  duration  of  the  term  for  which  the  stables  were 
let.  Begard  being  had  to  the  whole  of  the  letter  and  to  the  facts 
which  were  known  to  both  parties,  I  think  that  the  meaning  of  this 
proposal  was  sufficiently  certain,  and  that  the  defendant  was  not  at 
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liberty  to  make  this  objection  after  Bis  letter  in  which  (as  the  jury 
found),  in  reference  to  thia  very  letter  he  had  written,  "  the  agreement* 
whateyer  it  is,  or  whatever  its  date,  Mr.  Bearden  has,  and  it  will  speik 
for  itself,  and  whatever  it  is  I  shall  carry  it  oni  If  the  stables  in 
Gore  Lane  are  within  the  agreement  nnder  which  I  am  to  take  Ha- 
milton  Lodge,  I  must  of  course  take  them,  whether  I  like  them  or 
not'' 

However,  as  I  understand  that  my  noble  and  learned  friends  who 
heard  this  appeal  argued  at  your  Lordships'  bar  are  of  a  contrary 
opinion,  the  judgment  appealed  against  must  be  affirmed. 

Lord  Cbanwobth. — Mv  Lords,  I  certainly  have  come  in  this  case 
to  the  conclusion  that  Major  Fitzmaurioe,  the  plaintiff  below,  has  not 
established  his  case  upon  the  facts  stated  in  the  special  case,  and  that 
eonsequently  he  is  not  entitled  to  judgment.  And  I  have  come  to 
that  conclusion  ui)on  the  ground  that  the  requisitions  of  the  statnte 
of  frauds  were  certainly  not  complied  with.  It  is  found  as  a  fact  (and 
that  of  course  we  cannot  controvert)  that  the  letter  of  the  Slst  of  An* 
gust  was  read  over  to  Bearden,  the  agent.  But  then  neither  Sir  John 
Bayley  nor  Bearden  ever  signed  any  agreement  coming  within  the 
statute  of  frauds  accepting  the  terms  of  that  letter.  I  state  that,  be- 
cause  I  come  to  that  conclusion  without  any  hesitation  as  a  matter  of 
fact  upon  reading  those  letters.  The  defendant  Bayley's  letter  of  the 
15th  September,  in  which  he  binds  himself  to  take  a  lease,  referred 
to  the  prior  letter  of  30th  August,  not  to  the  letter  of  Slst  August, 
although  in  his  statement  he  mistook  the  date^  or  rather  adopted  the 
date  from  the  statement  of  Major  Fitzmauriee.  Now,  the  letter  of 
80th  August  did  not  refer  at  all  to  the  stables.  I  am  of  opinion,  there- 
fore, that  Sir  John  Bay  lev  never  signed  any  letter  accepting  any  lease 
which  contained  the  stables  as  part  of  that  lease.  If  that  was  doubtful 
upon  the  facts  in  evidence  (and  undoubtedly  I  cannot  say  it  is  not 
doubtful,  after  the  opinion  which  has  been  expressed  upon  that  point, 
not  only  by  the  learned  judges  below,  but  also  by  my  noble  and 
learned  friend  on  the  woolsack) ;  still  I  think  that  the  plaintiff  would 
not  be  entitled  to  the  judgment  of  the  Court,  because  I  think  that, 
even  if  he  had  accepted  in  writing  the  terms  in  the  letter  of  Slst  Au- 
gust, it  would  not  have  amounted  to  a  binding  contract  for  taking  the 
stables  for  any  defined  term  of  years.  It  might  be  that  he  was  to  take 
them  for  a  term  of  years  concurrently  with  the  time  for  which  he  held 
Hamilton  Lodge ;  it  might  be  that  he  was  to  take  them  for  the  whole 
lerm  for  which  Major  Fitzmaurioe  held  them,  which  was  longer  by  a 
^ear  or  two  than  the  term  for  which  Hamilton  Lodge  was  held.  It 
13  essential,  in  order  to  bring  the  case  within  the  provbions  of  the 
statute  of  frauds,  that  there  should  be  an  agreement  specifying  the 
extent  of  the  term  for  which  the  lease  is  to  continue.  Even  therefore 
supposing  that  the  letter  of  the  16th  September  did  refer  to  the  letter 
of  the  Slst  August,  which  included  the  stables  as  well  as  the  housSi 
still  I  think  that  the  plaintiff  would  not  be  entitled  to  judgment,  be- 
cause  there  was  no  written  agreement  showing  for  what  term  those 
stables  were  to.  be  taken. 

On  these  short  grounds,  I  am  of  opinion  that  the  judgment  ought 
lo  be  for  the  defendant. 

Lord  CHJBLKSFOBa^My  Lords,  it  being  admitted  that  Mr.  Bearden 
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had  no  previoas  aathority  fh)m  Sir  Jolin  Bayley  to  take  the  stables 
ia  Gore  Lane,  two  questions  arise  in  this  case — 

let  Whether  any  agreement  was,  in  fact,  entered  into  between 
Bearden  and  Major  Fitzmaarice  relating  to  the  stables? 

2d.  If  there  was  such  an  agreement,  whether  it  was  ratified  hy  Sir 
John  Baylejf 

With  respect  to  the  first  question,  the  Conrt  of  Exchequer  Chamber 
came  to  the  conclusion  that  there  never  was  any  complete  agreement 
as  to  the  duration  of  tenancy  for  which  the  defendant  was  to  take  the 
stables,  or  that  if  there  was,  the  writing  did  not  contain  it.  And  cer- 
tainly there  is  nothing  to  prove  the  allegation  in  the  declaration,  that 
the  defendant  agreed  to  accept  an  underlease  of  the  stables  for  the  term 
of  five  years  wanting  fifteen  days.  Nor  do  the  words  ia  the  letter  of 
ibe  81st  August,  1855,  *'  for  the  same  rent  and  subject  to  the  same 
conditions  as  I  hold  them  myself,**  bind  Sir  John  Bayley  to  take  an 
assignment  of  the  lease  of  the  stables;  nor  were  they  intended  so  to 
do.  For  in  Major  Fitzmaurice^s  letter  of  the  14th  September,  he 
writes,  ^'but  as  it  was  proposed  takinjo;  the  stables  for  five  years  only, 
I  cannot  give  you  an  assignment  of  my  lease  for  seven.**  But  if 
Bearden  had  received  from  Sir  John  Bayley  a  previous  authority  as 
ample  as  the  ratification  was  suppose^  by  the  Court  of  Queen*s  Bench 
to  nave  been,  I  should  have  been  disposed  to  think  that  by  his  adop* 
tion  of  the  terms  of  the  letter  of  the  81st  Aueust,  Bearden  might  have 
bound  Sir  John  Bayley  to  take  the  stables  from  year  to  year. 

It  therefore  becomes  necessary  to  consider  in  the  next  place,  what 
is  the  nature  of  the  supposed  ratification  by  Sir  John  Bayley,  of  any 
agreement  entered  into  by  Bearden.  Now  ratification  may  take  place 
in  two  ways,  either  by  a  specific  ratification  of  the  particular  Act,  or 
by  a  general  ratification  of  everything  which  has  been  done  by  the 
agent  on  behalf  of  his  principal.  There  does  not  appear  to  me  to 
have  been  any  express  ratification  of  the  terms  of  the  agreement  con- 
tained in  the  letter  of  the  81st  August.  There  is  indeed  very  great 
doubt  whether  Sir  John  Bayley  ever  knew  of  that  letter  until  he 
received  a  copy  of  it  enclosed  in  Major  Fitzmaurice's  letter  of  the  14th 
September.  From  Sir  John  Bayley's  letters  of  the  15th  and  18th 
September,  it  would  seem  as  if  he  had  originally  seen  only  Major 
Fitzmaurice's  letter  of  the  80th  August  The  receipt  which  was  pre- 
pared by  Bearden,  and  in  which  the  reference  was  made  to  that  letter 
(probably  by  mistake,  as  there  was  a  provision  for  valuing  the  furni- 
ture and  fixtures  also  in  the  letter  of  the  81st  August),  was  not  sent 
to  Sir  John  Bayley  until  the  17th  September,  as  appears  by  his  letter 
of  the  following  day.  And  therefore  nothing  turns  on  the  date  of  the 
80th  August  in  that  receipt.  [His  Lordship  here  went  fully  through 
the  letters  and  observed,]  I  am  satisfied  that  Sir  John  Bayley  was  in 
error  when  he  stated  that  the  letter  shown  to  him  by  Bearden  was  of 
the  date  of  the  81st  August,  and  that  the  only  letter  which  he  saw 
must  have  been  the  one  of  the  80th  August,  because  there  is  the  word 
'^  ornaments"  in  this  letter,  which  is  nowhere  to  be  found  in  the  letter 
of  81st  August ;  and  this  last  letter  is  the  only  one  which  mentions  the 
Gore  Lane  stables.  In  the  &ce  of  these  statements,  confirmed  as  they 
are  by  the  circumstances  to  which  I  have  adverted,  it  is  impossible  to 
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say  that  Sir  John  Bayley  ever,  in  fact;  agreisd  to  the  terms  oontaiaed 
in  the  letter  of  the  Slst  August.      ^  ^. '  '   *    \ 

The  Court  of  Queei^ls  JBenpb^IKWe^O  ^aspf  opinion  that  a  ratifi- 
cation of  the  contract  made  bylRearden  was  established  by  the  general 
expressions  used  by  Sir  John  Bayley  in  his  letters.  One  passage  upoa 
which  the  Court  relied  for  this  conclusion  is  from  Sir  John  Bayley's 
letter  of  the  18th  September.  "  With  respect  to  the  authority,  &c" 
[see  the  letter,  ante.]  But  in  citing  this  passage,  the  Court  has  omit- 
ted the  important  word  else,  and  also  a  portion  of  the  sentence,  bjr 
which  a  different  meaning  is  given  to  the  whole.  [His  Lordship  read 
the  whole  of  the  passage.] 

The  strongest  part  of  this  letter,  undoubtedly,  and  which  is  also 
relied  upon  by  the  Court,  is  the  following:  "The  agreement,  however^ 
whatever  it  is,  or  whatever  its  date,  Mr.  Bearden  has ;  it  will  speak 
for  itself,  and  whatever  it  is  I  shall  carry  it  out.''  On  the  one  hand 
it  is  said  that  the  meaning  of  this  passage  is,  "Whatever  you  prove 
to  be  the  agreement  I  will  be  bound  by  if  On  the  other,  "  I  am 
ready  to  be  bound  by  any  letter,  whatever  it  was,  that  was  shown  to 
me.  I  think  that  the  fair  interpretation  of  the  language  is,  ''If 
Bearden  has  done  that  which  binds  him,  I  shall  consider  myself  bounds 
in  takotj  although  I  gave  him  no  authoritv."  This  brings  us  back  to 
the  question  whether  Bearden  had  entered  into  any  agreement  for  the 
Gore  Lane  stables.  I  think  it  is  extremely  doubtful  whether  there 
was  any  complete  agreement  between  Bearden  and  Major  Fitzmaurice 
upon  this  subject.  At  all  events,  the  utmost  extent  to  which  the  letter 
of  the  Slst  August  can  be  carried,  is  to  the  creation  of  a  tenancy  from 
year  to  year.  But  such  a  tenancy  was  clearly  not  in  the  contempla- 
tion of  Sir  John  Bayley.  And  therefore,  even  if  it  should  be  ooa- 
sidered  that  his  expressions  (vague  and  uncertain  as  they  are)  amount 
to  a  ratification  of  whatever  was  binding  upon  Bearden,  this  oonda- 
sion  would  not  support  the  declaration ;  and  no  amendment  ought  to 
be  allowed  to  force  upon  him  an  agreement  entirely  different  frond 
that  into  which  (if  at  aJl)  he  must  have  meant  to  enter. 

For  these  reasons  I  think  the  judgment  of  the  Exchequer  Chamber 
ought  to  be  affirmed. 

Judgment  of  the  Exchequer  Chamber  affirmed,  and  appeal 
dismissed* 
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ACCIDENT. 
IirsuBixcB ;  Master  ahd  Sxrtaht,  in. 

ACTION. 
Action  in  anperior  Couts. 

I.  Pleadings  in.    Fueadivo. 

II.  Costs  in.    Costs. 

HI.  For  frandnlently  causing  plaintiff  to 
oonnterfeit  nnknowingly  a  Uiird  person's 
trade  mark.  Oroands  on  which  it  lies. 
Damages,  537.    Tbadb  B£abx. 

IV.  Tot  false  imprisonment,  Liability  of 
Railway  Company  to,  672.  Compaxt, 
U.  S. 

V.  For  falsely  and  frandnlently  cansing  a 
proceeding  to  be  taken  by  a  third  person 
In  a  foreign  Coart,  to  damage  of  plaintiff. 
Necessity  for  showing  termination  of  the 
proceeding  in  plaintiff's  faroar.  Inra- 
lidlty  of  declaration  which  does  not  do 
this,  but  does  show  that  the  foreign  Court 
pronounced  a  judgment  in  rem  to  plain- 
tiff^s  detriment. 

The  principle  that,  in  an  action  for  malici- 
ously and  without  reasonable  and  probable 
cause  setting  the  law  of  this  country  in  mo- 
tion to  the  damage  of  plaintiff,  it  is  essential 
to  show  tiiat  the  proceeding  alleged  to  be 
instituted  maliciously  and  without  reason- 
able and  probable  cause  has  terminated  in 
fiiTour  of  plaintiff,  if  from  its  nature  it  be 
capable  of  such  a  termination,  applies 
where  an  action  is  brought  for  fslsely  and 
fraudulently  cansing  a  proceeding  to  be 
taken  in  a  foreign  Court  to  the  damage  of 
plaintiff.  A  declaration  therefore  in  such 
an  action,  on  the  face  of  which  it  appears 
that  the  foreign  Court  was  one  of  compe- 
tent jurisdiction  in  the  proceeding,  and 
gare  therein  a  judgment  in  rem  to  the 
damage  of  the  now  plaintiff,  which  judg- 
ment remains  unreversed }  and  it  does  not 
appear  that  the  now  plaintiff,  though  he 
was  not  an  original  party  to  the  proceed- 


ing, might  not  hare  intenrened,  or  did  not 
in  fact  intenrene,  and  obtain  a  hearing 
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ADMIBALTY. 

Has  not  jurisdiction  to  take  cognisance  of 
offences  committed  on  sea-shore,  between 
high  and  low  water  mark,  234.  JuBU- 
diction,  II.  2. 

ADVERSE  POSSESSION. 
Statutb  ov  Limitations. 


AGREEMENT. 


COMTBAGT. 


APPORTIONMENT. 

Between  parishes,  of  expenses  of  executing 
Metropolis  Local  Management  Act,  89. 
Mbtbopolis  Local  Manaobxeitt  Act. 

ARREST. 

Extent  of  bankrupt's  privilege  from,  before 
day  fixed  for  his  final  examination.  Effect 
of  withdrawal  of  protection.  Validity  of 
detainer  of  bankrupt  originally  in  custody 
under  invalid  ca.  sa,  578.    Bahkbvft 

AMD  IbSOLVBMT,  H. 

ARTICLES  OF  WAR. 

Under  Mntijiy  Act,  1857,  838.  Habbai 
COBPUS,  II. 

[ASSIGNEE. 
See  Baxxbupt  abd  Inboltbbt.] 

ASSISTANT. 

Of  Saddlers'  Company.  Mandamus  to  Com* 
pany,  to  restore  to  office  of,  42.  Chjji- 
txb. 

ATTORNEY. 

Summary  jurisdiction  of  the  court  over,  84. 
Jubis'dictiob,  I.  1. 
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BANK  NOTES. 


BILLS  OF  EXCHANGE. 


BANK  NOTES. 

Fropertj  in,  and  pa^rment  bj,  halves  of. 

The  property  in  the  halres  of  bank  notet » 
tent  in  payment  of  a  debt  due  to  the  re- 
eeirer  from  a  third  person,  with  an  inten- 
tion on  the  part  of  both  sender  and  receirer 
that  Uie  other  halves  are  to  follow,  remains 
in  the  sender  nntil  he  sends  the  second 
halves;  the  payment  being,  nntil  then, 
inchoate  and  conditional.  It  is  therefore 
open  to  the  sender,  at  any  time  before 
sending  the  second  halves,  to  disaffirm 
the  transaction  and  re^emand  the  first 
halves  from  the  receiver,  who  is  liable  to 
an  action  for  refusing  to  return  them. 
Smith  V.  Mundy,  8S. 

BANKRUPT  AND  INSOLVENT. 

I.  Disqualification  of  bankrupt  or  insolvent 
for  office  of  Assistant  to  Saddlers'  Com- 
pany, 48.    Chabtsb. 

n.  Privilege  of  bankrupt  from  arrest  before 
final  examination.  Certificate  of  Com- 
missioner withdrawing  protection.  Stat. 
IS  &  13  Vict.  c.  106,  BS.  lis,  S57,  Sche- 
dules a.  Detainer  by  subsequent  creditor, 
of  bankrupt  taken  imder  invalid  ca.  sa., 
when  good  and  when  not. 

The  examination  of  defendant,  a  bank- 
rupt, commenced  on  6th  November,  and 
was  adjourned  to  dd  December,  1860.  On 
a9th  November  the  bankruptcy  Commia- 
sioner,  at  the  instance  of  O.,  a  creditor  of 
defendant,  who  had  proved  his  debt,  issued 
a  certificate,  under  The  Bankrupt  Law 
Consolidation  Act,  1849,  IS  &  13  Vict.  e. 
106,  s.  257,  Schedule  B  a.,  withdrawing 
protection  from  defendant.  O.  sued  out 
of  the  Court  of  Exchequer  a  ca.  sa.  upon 
this  certificate,  under  which  the  sheriiF  ar- 
rested defendant  on  Ist  December.  In 
January,  1861,  defendant  being  still  in 
custody  under  that  ca.  sa.,  the  Commis- 
sioner granted  plaintiflT,  also  a  creditor,  a 
similar  certificate,  under  which  a  ca.  sa. 
sued  out  of  this  Court,  was  in  tiie  same 
month  lodged  with  the  sherifiT,  as  a  de- 
tainer against  defendant. 

Held,  discharging  a  rule  calling  on  plain- 
tiff to  show  cause  why  defendsnt  should  not 
be  discharged  from  custody  as  to  this  last 
ca.  sa.,  that  defendant  was  legally  detained 
in  custody  under  it.  That,  assuming  that 
stot.  IS  &  13  Vict.  c.  106,  s.  IIS,  gives  a 
bankrupt  an  absolute  statutory  protection 
from  arrest  till  the  day  fixed  for  hia  final 
examination,  so  that  the  original  arrest  of 
defendant  was  illegal,  the  detainer  lodged 
by  plaintifiT  was  nevertheless  good,  not 
having  been  lodged  until  after  defendant's 
privilege  frt>m  arrest  had  ceased.  That 
the  principle  applicable  to  such  cases  is, 
that  whenever  aa  arrest  by  a  detaining 
party  would  have  been  good,  a  detainer 
by  him,  being  equivalent  to  aa  arrest, 
will  be  good  also,  unless  it  appears  that 


the  first  arrest  was  a  wrongful  act  of  the 
sheriff  himself,  or  that  there  was  mnbs 
collusion  between  the  detaining  party  sad 
the  creditor  making  the  arrest,  or  betweea 
the  detaining  party  and  the  sheriff.  Boti- 
maa  v.  Fretton,  578. 

[in.  Warrant  of  attorney  given  by  debtor 
contemplating  insolvency,  not  frsadn- 
lent  and  void  under  sect.  59  of  1  4  S  Viet 
c.  110.  Trover  does  not  lie  by  sssigaee 
against  creditor  who  has  taken  out  ezeca- 
tion  on  judgment  obtained  on  his  wamat.] 

The  worda  ^YraudaleBt  and  Toid  si 
against  the  assignee  of  such"  persons  cqu> 
tained  in  the  59th  section  of  the  1  4  S  Tut 
c.  1 10,  s.  59,  do  not  mean  frmnduleat  and 
void  absolutely,  but  only  as  to  the  ss- 
signee,  so  that  a  transaction  forfaiddea  by 
tluit  section,  and  declared  ^'franduloit 
and  void  as  to  the  assignee"  may  be  Tilid 
as  to  other  persons. 

Where  therefore  F.,,a  debtor,  inteadiag 
to  petition  the  Insolvent  Debtors'  Coirt, 
voluntarily  gave  T.,  one  of  his  crediton, 
a  warrant  of  attorney  on  which  Y.  entered 
up  judgment,  and  issued  execution,  sad 
the  sheriff  seised  and  sold  the  goods ;  tad 
F.  afterwards  presented  his  petition,  tad 
an  assignee  was  appointed : 

Held,  that  the  assignee  oovld  not  trest  As 
transacfeioQ  aa  void  from  the  begiaaiof 
and  maintain  trover  against  T.  on  sa  si- 
leged  wrongful  conversion  at  the  tine  of 
the  seunte. 

The  assignee  brought  trover,  alleging  ia 
the  1  St  count,  that  the  creditor  Y.  wrooghl- 
ly  deprived  F.  of  the  goods.  T.  ploidsd 
not  guilty,  and  also  the  warrant  of  attoraey 
and  the  execution  under  it  The  assignee 
replied,  that  after  the  1  4  8  Viet  c  110, 
aiu!  within  three  months  before  F.'s  im- 
prisonment, F.,  being  in  insolvent  drcma- 
stances,  did,  with  the  intent  of  petitioniDg 
the  Court,  4c.,  voluntarily,  fraudolendy, 
and  contrary  to  the  statute,  chaige  lus 
estate  in  favour  of  Y.,  a  creditor,  by  mesas 
of  a  warrant  of  attorney,  frandulent  sad 
void  within  the  statute^  whereby  Y.  ob- 
tained execution,  4c. : 

Held,  that  on  this  pleading  trover  wss 
not  maintainable  against  Y.  Qu.  Whether 
under  sueh  circumstances  aa  these  then 
eonM  be  any  fbnn  of  action  by  which  ths 
assignee  could  obtain  redress  f 

Qu.  also,  whether  judgment  having  been 
entered  for  the  Plaintiff  in  the  Gout  bdov, 
the  Houee  had  power  to  do  more  (except 
by  oonsent)  than  to  reverse  the  judgsMBt, 
and  order  a  vsatrs  ds  novef  Yomn^  r. 
J^ftUiler,  H.ofL.,  796.] 

BUX  OF  EXCHAKGB. 

Fleae  of  set  ctf,  how  fiv  admissible*  sod 
how  far  not»  to  dnelaratioa  by  acoommo- 
dation  aeoeptor  of  bill,  after  psyiag 
amount  to  holder,  i^aiMt  acoommodtcioa 
drawer,  for  amount  of  Inll  and  iatmest, 
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ukl  eotit  of  Ml  ifelioii  Kfong^  by  Midor 
•gftiBst  plaintHf,  asi.    PLBA.Dixa. 

BILLS  OF  SALE  BSGI8TRATI0H  ' 

ACT. 


(17  &  18  YxoT.  0.  96.) 


sM6l*  !• 


1.  Right  of  EMignw  of  goods  under  bill  of 
sale,  to  twenty  days  £rom  date  of  bill  of 
sale,  in  which  to  file  it  or  take  the  goods 
ont  of  apparent  possession  of  assignor. 
Priority  of  snch  assignee's  title,  to  thet  of 
execntion  creditor  of  assignor,  sailing 
«nder  fi.  fa.  within  that  period. 

Stat.  17  &  18  Vict.  c.  86,  s.  1,  enacto 
Clwt  erery  bill  of  sale  of  personal  ohettels 
ahall  be  filed  ^*  within  twenty-one  days  af- 
ter the  making  or  giving  of  snch  bUI  of 
aOe,"  '^otherwise  such  bill  of  sale  shall," 
**  as  against  all  sheriff's  officers  and  other 
parsons  seising  any  property  or  effecta  eom- 
pnaed  in  snch  bill  of  sale  in  the  ezeoation 
of  any  process  of  any  Court  of  law  or 
equity  authorising  the  seizure  of  the  goods 
<»f  the  person  by  whom"  "snch  bill  of 
•ale  shall  hare  been  made,  and  against 
every  person  on  whose  behalf  such  process 
aball  hare  been  issued,  be  null  and  void  to 
all  intents  and  purposes  whatsoever,  so 
Hr  as  regards  the  property  in  or  right  to. 
the  poisession  of  any  personal  clwttels 
comprised  in  such  bill  of  sale,  which  at 
«r  after  the  time"  "of  executing  such 
process,"  "  and  after  the  ezpintion  of 
the  said  period  of  twenty-one  days,  shall 
be  in  the  possession  or  apparent  possesaion 
of  the  person  making  sadi  bill  if  sale." 

Held  that,  under  this  enactment,  the  as- 
signee of  goods  assigned  by  a  bill  of  sale  has 
Iwenty-one  days  from  the  date  of  the  bill 
of  sale,  within  which  he  may  either  file 
the  bill  of  sale  or  take  the  goods  out  of  the 
apparent  possession  of  Uie  assignor.  That, 
therefore,  the  title  of  such  assignee  to  the 
goods  is  not  defeated  by  their  seisure, 
while  in  the  apparent  possession  of  the 
assignor  but  before  the  twenty-one  days 
hare  expired,  under  a  fi.  fa.  issued  against 
the  goods  of  the  assignor  by  an  exeration- 
creditor.    Marpie*  r.  HariUyf  61Q. 

9.  What  is  a  sufilcient  description  of  the 
residence  and  occupation  of  assignor, 
yalsa  demonstrado. 

Stat.  17  &  18  Vict.  c.  86,  s.  1,  requires  a 
description  of  the  residence  and  occupation 
of  the  person  making  a  bill  of  sale  of  per- 
sonal chattels  to  be  filed  with  every  sudi 
bill  of  sale  ;  in  order  to  the  validity  of  the 
bill  of  sale  as  against  creditors  of  that 
person. 

Q.  ft  H.,  printers  carrying  on  business  in 
copartnership  in  New  Street,  Blackfriars, 
in  the  city  of  London,  but  not  sleeping 
there,  having  made  a  bill  of  sale  of  the 
partnership  goods,  the  description  filed 


wttbthe  bat  staftad  that  they  were  printers 
and  copartners,  residing  at  New  Street, 
Blaekfriars,  in  the  county  of  Middlesex. 

Held  that  Uie  description  was  sufficient, 
and  the  bill  of  sale  valid :  for  diat  no  credi- 
tor of  O.  &  H.  could  have  been  misled  as  to 
their  identity  with  the  persons  described, 
had  the  deseription  merely  specified  New 
Street,  Blackfriars,  as  their  place  of  resi- 
dence; and  that  the  erroneous  addition, 
*Mn  the  county  of  Middlesex,"  instead  of 
**  in  the  eity  of  London,"  was  only  falsa 
demonstratio. 

Held,  ftvtfaer,  that  New  Street,  Black- 
IHars,  was  the  residence  of  O.  &  H.  within 
the  meaning  of  the  statute.  Aver  v.  Coar, 
488. 

BOBOUGH. 
Mtoioibo.  CoAvoBATioKaBnyoBX  Aora. 

BBIBCm. 
Tons.    T6LL,  XL 

BT-LAW. 

Of  Saddlera'  Company,  disqualifying  bank- 
rupt or  insolvent  for  office  thmin.  Va- 
lidity of,  48.    CHAsnn. 

CANAL. 

I.  Kateabte  value  to  poor  rate  of  canal  and 
ai^oining  lands,  186.    Ratb,  I.  1,  ii. 

n.  Right  of  owner  of  mines  lying  under 
canu  to  work  them,  though  to  injury  of 
canal,  unless  compensated.  Stat.  16  G. 
8,  c.  xxviii. 

A  canal  Act,  16  G.  3,  c.  xxviii.,  provided 
that  no  owner  of  any  mines  should  carry 
on  any  work  for  the  getting  of  coal  or 
minerals,  within  the  mstance  of  twelve 
yards  from  the  canal,  nor  should  any  coals 
or  odier  minerals  be  got  under  any  part 
of  the  canal,  or  the  towing-paths  thereunto 
belonging,  or  under  any  reservoir  to  be 
made  by  the  canal  Company,  or  within  or 
under  any  land  or  ground  lying  within  the 
distance  of  twelve  yards  of  either  side  of 
the  canal,  or  of  any  reservoir,  except  as 
thereinafter  mentioned,  without  the  con- 
sent of  the  Company. 

By  another  clause  it  was  provided,  that 
when  the  owner  of  any  coal-mine,  &c.,  ly- 
ing under  the  canal  or  reservoirs,  or  within 
the  distance  thereinbefore  limited,  should 
be  desirous  of  working  the  same,  then  such 
owner  should  give  a  written  notice  of  his 
intention  to  the  Company  three  calendar 
months  before  he  should  begin  to  work 
such  mines  lying  as  aforesaid ;  and  upon 
the  receipt  of  such  notice  it  should  be  law- 
fol  for  the  Company  to  inspect  such  mines, 
in  order  to  determhie  what  coal  or  other 
minerals  might  be  come  at  and  be  adnally 
gotten  s  and  if  the  Company  should  neglect 
to  inspect  soch  mines  within  thirty  dava 
alter  the  receipt  of  sa^  notice,  it  shoold 
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be  UwAil  for  the  proprietors  of  such  mines, 
and  thej  were  thereby  anthorimed,  to  work 
such  part  of  the  said  mines  as  lay  under 
the  canal  or  reservoirs,  or  within  the  dis- 
tance aforesaid :  and  if  upon  inspection  the 
Company  should  refuse  to  permit  the 
owners  of  the  said  mines  to  work  such 
part  of  the  said  mines  lying  as, aforesaid, 
or  any  part  thereof,  as  th^y  might  hare 
come  at  and  actually  gotten,  Sien  the 
Company  should,  within  three  calendar 
months,  pay  to  the  owners  the  ralue 
Uiereof. 

By  another  clause  it  was  proTided,  that 
nothing  in  the  Act  contained  should  defeat,  ^ 
prejudice,  or  affect  the  right  of  any  owner 
of  lands  or  grounds  in,  upon,  or  through 
which  the  canal,  &c.,  should  be  made,  to 
Uie  mines  lying  within  or  under  the  lands 
or  grounds  to  be  set  out  and  made  use  of 
for  such  canal,  &c. ;  but  all  such  mines 
were  thereby  reserved  to  such  owners  re- 
spectively; and  it  was  declared  that  it 
should  be  lawful  for  such  owners,  subject 
to  the  conditions  therein  contained,  to 
work  all  such  mines:  Provided  that  in 
working  such  mines  no  injury  were  done 
to  the  said  navigation. 

The  owner  of  a  coal-mine  gave  the  statu- 
tory notice  to  the  Company  of  his  intention 
to  work  it  under  and  within  twelve  yards' 
distance  of  one  of  the  Company's  reser- 
voirs. The  Company  did  not  thereupon 
either  inspect  the  mine,  or  refuse  to  pennit 
it  to  be  worked,  or  pay  the  owner  the  value 
of  it. 

Held  that  the  mine  owner,  after  the  expi- 
ration of  the  time  limited  by  the  Act  for  Uie 
Company  to  take  those  steps,  was  entitled, 
notwithstanding  the  proviso  to  the  last- 
mentioned  clause,  to  work  the  mine  under 
the  reservoir  in  the  usual  and  ordinary 
mode ;  and  that  no  action  lay  against  him 
by  the  Company  for  damage  caused  to  the 
reservoir  by  reason  of  such  working. 
Stourbridge  Namgatum  Company  v.  Earl 
of  Dudley,  409. 

CEBTIORABI. 

When  it  lies,  though  taken  away  by  statute, 
S77.    KvisAVGss  Bbmotal  Act,  I. 

CHARTER. 

Of  Saddlers'  Company,  construction  of. 
Validity  of  by-law  disqualifying  bankrupt 
or  insolvent  from  office  as  Assistant. 
Election  to  corporate  office,  how  far  in- 
validated by  misrepresentation  by  candi- 
date.   Mandamus  to  restore  to  office. 

The  charter  of  The  Saddlers'  Company 
empowered  the  Wardens,  or  Keepers,  and 
Assistants  of  the  Company  to  elect  Assist- 
ants from  the  Livery  ;  such  Assistants  to 
take  specified  oaths  before  admission  to 
the  exercise  of  their  office.  It  made  the 
Assistants  removable  from  offioe  by  the 


electing  body,  for  ill  government,  ill 
duct,  or  any  other  just  and  reasonabte 
cause.  It  imposed  certain  general  restric- 
tions on  the  eligibility  of  th»  members  of 
the  Livery  as  Assistants,  and  dcdaied 
that  all  elections  contrary  to  its  directions 
and  restrictions  should  be  void.  It  then 
gave  power  to  the  Wardens,  ftc.,  to  make 
such  by-laws  as  should  seem  to  them 
salutary,  honourable  and  necessary  for 
the  good  government  of  the  Company, 
its  members  and  officers. 

By  ilie  ussge  of  the  Company,  persons 
elected  Assistants  were  eligible  to  further 
offices  in  a  routine  ending  with  the  office 
of  Warden.  The  Assistants  did  not  re- 
ceive or  take  charge  of  the  Ccmipany's 
funds:  but  the  Renter  Warden  (whose 
office  was  the  first  in  order  to  whkh  an 
Assistant  was  eligible)  did,  being  in  fret 
the  treasurer.  The  Waidens,  Ac,  in 
1799,  duly  made  a  by-law  *'  Thai  no  per- 
son who  has  been  a  bankrupt  or  become 
otherwise  insolvent,  shall  hereafter  be 
admitted  a  member  of  the  Court  of  Assist- 
ants of  this  Company,  unless  it  be  proved 
to  the  satisfaction  of  the  Court  that  sndi 
person,  after  his  bankruptcy  or  insolvency, 
has  paid  and  satisfied  his  creditors  the 
whole  of  their  debts,  or  shall  have  estab- 
lished a  fair  and  honourable  character  for 
seven  years  subsequent  to  such  his  bank- 
ruptcy or  insolvency,  to  the  satisfaction 
of  the  Court  or  the  msjority  of  them." 

D.,  a  member  of  the  Livery,  bat  in  in- 
solvent circumstances,  was  elected,  in 
manner  pursuant  to  the  charter,  an  Assist- 
ant of  the  Company.  Afterwuds,  before 
he  knew  of  his  election  and  before  his 
admission  to  the  office,  he  made  a  repre- 
sentation to  the  clerk  of  the  Company, 
false  to  his  own  knowledge,  that  he  was 
solvent.  He  was  then  sworn  in  and  ad- 
mitted, and  acted  in  the  office.  Behig 
afterwards  acyudged  bankrupt,  and  his 
false  representation  of  his  circumstaaoet 
having  been  communicated  by  the  derk 
to  the  Wardens,  &c.,  of  the  Company,  the 
latter,  at  a  meeting  duly  held,  bat  of  yMA 
they  gave  D.,  and  of  which  he  had,  no 
notice,  removed  him  from  his  office. 

ThMe  facts  having  been  found  by  spedal 
verdict,  at  the  trial  of  issues  raised  on  a 
mandamus  commanding  the  Wardens,  Ac, 
of  the  Company  to  restore  D.  to  the  ofiee : 
Held,  that  D.  was  entitled  to  a  peremptory 
mandamus,  both  on  the  ground  that  the 
by-law  of  1799  was  bad,  first,  as  imposing 
an  unreasonable  disqualification  on  eligi- 
bility to  the  office ;  and,  secondly » as  limit 
ing  the  disqualification  imposed  to  admis- 
sion, instead  of  extending  it  to  election, 
to  the  office ;  and  also  on  the  ground  diat, 
assuming  D.'s  misrepresentation  to  have 
amount^  to  a  corporate  offence,  which 
would  justify  his  amotion,  he  coald  not  be 
removed  wUhont  notice  and  without  being 
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heftrd  ;  nor  could  his  title  to  the  office  be 
tried  bj  a  proceeding  other  than  a  qao 
warranto. 

Judgment  Tvrened  in  the  Exchequer 
Clmmber ;  where  held  that  the  by-law  was 
good  in  substance ;  for  that  the  disqualifi- 
cation of  a  bankrupt  or  insolrent  for  office 
in  the  Companj  was  not  unreasonable, 
having  regard  to  the  nature  apd  constitu- 
tion of  the  Companj ;  and  that  the  dis- 
qualification did  not  violate  the  charter  by 
nnduly  restricting  the  class  trom  which 
the  Assistants  were  eligible.  Held,  fur- 
ther, that  the  by-law  wms  good  in  form ; 
for  that,  properly  construed,  it  invalidated 
the  election,  no  less  than  the  admission, 
of  a  disqualified  person.  Held  lastly,  that 
granting  that  D.,  if  in  his  office,  could  not 
have  been  removed  unheard  from  it  for  a 
corporate  offence,  the  facts  that  he  was 
from  the  beginning  disqualified  by  the  by- 
law for  the  office,  and  that  he  procured 
his  admittance  to  it  by  fraud,  showed  that 
he  never  was  properly  in,  and  had  no 
right  to  be  restored  to  it.  Regina  v.  Sad' 
diers*  Company^  49. 

CHARTER-PABTY, 

I.  Rate  of  freight  payable,  where  goods  are 
transhipped  in  the  eour^  of  vojrage,  and 
a  second  charter-party  is  made,  stipulating 
for  higher  freight  than  the  first,  288. 
Ship  amd  Shippiho,  III. 

n.  Extent  of  liability  of  agent  for  foreign 
charterer,  entering,  as  such,  into  charter- 
party,  495.    Ship  jlnd  Shipping,  IV. 

CHUBCH  BUILDING  AND  PARISHES 
FORMATION  ACTS. 

(1  &  9  W.  4,  c.  38  ;  6  &  7  ViOT.  c.  37 ;  19 
&  20  Vict.  g.  104.) 

I  ft  2  W.  4,  c.  38,  8.  16 ;  6  ft  7  Vict  c.  37, 
ss.  15,17;  19  ft  20  Vict.  c.  104,  ss.  11, 
14.  Who  to  elect  churchwardens  in  a 
district  constituted  under  stat  1  ft  2  W. 
4,  c.  38,  and  in  which  the  Bishop  has  un- 
der the  Marriages  Act,  6  ft  7  W.  4,  c.  85, 
s.  26,  licensed  the  solemnisation  of  mar- 
riages. 

By  Stat  1  ft  2  W.  4,  c.  38,  s.  16,  two 

churchwardens  are  to  be  appointed  for 
every  church  or  chapel  built  under  the 
provisions  of  that  Act ;  one  by  the  incum- 
bent, and  the  other  by  the  renters  of  pews. 

The  Marriages  Act,  6  ft  7  W.  4,  c  85, 
by  sect.  26,  empowers  the  Bishop  of  a  dio- 
cese, by  license  under  his  hand  and  seal,  to 
authorise  the  solemnisation  of  marriages 
in  a  district  chapel,  for  persons  residing 
within  the  district.  By  sect.  32  the  Bishop 
may,  with  the  consent  of  the  Archbishop 
of  dM  province,  revoke  this  license. 

Sut  6  ft  7  Vict  c.  37,  s.  15,  enacts  that 
when  any  church  or  chapel  shall  be  built 
In  any  district,  and  consecrated  as  the 
church  or  chapel  of  radi  district,  the  dis- 


trict shall,  fVom  and  after  such  consecra- 
tion, be  and  be  deemed  to  be  a  new  parish 
for  ecclesiastical  purposes.  And,  by  sect. 
17,  in  every  such  case  of  a  district  so 
becoming  a  new  parish,  two  churchwar- 
dens are  to  be  chosen  for  it ;  one  by  the 
perpetual  curate  of  the  new  parish  and  the 
other  by  the  resident  inhabitants  having  a 
similar  qualification  to  that  which  would 
entitle  inhabitants  to  vote  at  the  election 
of  churchwardens  for  the  principal  parish. 

Stat.  19  ft  20  Vict.  c.  104,  by  sect.  11, 
empowers  the  Ecclesiastical  Commis- 
sioners, upon  the  application  of  the  in- 
cumbent of  a  district  church  or  chapel, 
with  the  written  consent  of  the  Bishop  of 
the  diocese,  to  make  an  order  under  their 
seal,  authorising  the  publication  of  banns 
of  matrimony  and  the  solemnization 
therein  of  marriages,  baptisms,  chnrch- 
ings  and  burials  ;  all  the  fees  for  the  per- 
formance of  which  offices  are  to  bo  payable 
and  to  bo  paid  to  the  incumbent.  And  by 
sect.  14,  wheresoever  or  as  soon  as  banns 
of  matrimony  and  the  solemnization  of 
marriages,  churchings,  and  baptisms,  are 
authorized  to  be  published  or  performed 
in  any  consecrated  district  church  or 
chapel,  such  district  not  being  at  the  time 
of  ^e  passing  of  that  Act  ( 1 856)  a  sepa- 
rate and  distinct  parish  for  ecclesiastical 
purposes,  and  the  incumbent  of  which  is, 
by  such  authority,  entitled  for  his  own 
benefit  to  the  entire  fees  for  the  perform- 
ance of  such  offices,  without  any  reserva- 
tions thereout,  such  district  shall  become 
and  be  a  separate  and  distinct  parish  for 
ecclesiastical  purposes,  such  as  is  contem- 
plated by  Stat  6  ft  7  Vict  c.  87,  s.  15  ; 
the  church  of  the  district  shall  be  the 
church  of  such  parish ;  and  all  the  provi- 
sions of  Stat  6  ft  7  Vict.  c.  37,  relative  to 
new  parishes,  upon  their  becoming  such, 
and  to  the  matters  and  things  consequent 
thereon,  shall  extend  and  apply  to  the  said 
parish  and  church  as  fully  and  effectually 
aa  if  it  had  become  a  new  parish  under  the 
provisions  of  that  Act 

The  church  of  C  was  built,  and  had  a 
district  assigned  to  it,  under  stat.  1  ft  2  W. 
4,  e.  38.  fii  the  year  1840  the  Bishop  of 
the  diocese  granted,  under  stat.  6  ft  7  W. 
4,  c.  85,  s.  26,  his  license  for  the  publica- 
tion of  banns  and  the  solemnization  of 
marriages  in  the  church,  and  for  taking 
the  same  fees  in  respect  thereof  as  were 
taken  in  the  mother  church  by  the  minister 
and  incumbent  thereof  for  the  time  being ; 
to  which  the  fees  ibr  churchings,  baptisms 
and  burials  were  afterwards  added.  From 
the  consecration  of  the  church  down  to  the 
issuing  of  the  writ  of  mandamus  in  the 
present  ease,  two  churchwardens  were 
chosen  for  the  church  in  the  manner 
directed  by  stat.  1  ft  2  W.  4,  c.  38,  s.  16  ; 
one  by  the  incumbent,  and  the  other  by 
the  pew  renters. 

Upondomrrer  to  the  return  to  a  manda- 
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▼cne  «  meeting  of  the  ialialntantt  to  elect 
a  diarchwarden,  the  return  alleging  that 
the  incambent  and  the  pew  renters  had  the 
pririlege  of  electing  ihe  chnrchwardens, 
and  diat  stats.  6  &  7  Vict,  c  37,  ••  15, 
and  19  ft  20  Vict.  c.  104»  s.  14,  were  in- 
applicable :  Held  that  the  retom  was  good. 
That  the  anthority  contemplated  by  slat. 
19  &  20  Vict  c.  104,  s.  14,  WM  not  a  re- 
Tocable  license  by  the  Bishop,  bat  an 
authority  under  an  order  of  the  Commis- 
sioners under  sect.  1 1  of  that  Act ;  and 
that  therefore  the  district  was  not  brought 
within  the  operation  of  stat.  19  k  20  Vict, 
c.  104,  8.  14. 

SenMe,  that  stat.  6  ft  7  Vict.  e.  37,  s.  15, 
is  in^plicable  to  the  case  of  a  district 
constituted,  not  under  that  Act,  but  under 
stat.  1  ft  2  W.  4,  c.  as,  with  a  license  by 
the  Bishop  under  stat.  6  ft  7  W*  4,  e.  65. 
Regina  t.  Perrtf,  640. 

CHURCHWABDENS. 

Election  of,  in  districts  formed  ont  of  par- 
ishes, 640.  Chuboh  BuiLDUrd  ahd 
Pabisbbs  FoRKATtoir  Acts. 

COMMON  LAW  PROCEDUBB  ACT, 

1854. 

(17  ft  18  ViOT.  G.  125.) 

Sect.  58.  Extent  of  Jurisdiction  of  Court 
or  Judge,  in  making  order  for  inspeetion 
of  real  property. 

The  Common  Law  Procedure  Act,  1854, 
17  ft  18  Vict.  c.  125,  s.  58,  enacte  that 
•<  either  party"  to  an  action  **  shall  be  at 
liberty  to  apply  to  the  Court  or  a  Judge 
for  a  rule  or  order  for  the  inspection  by 
the  jury,  or  by  himself,  or  by  his  wit- 
nesses, of  any  real  or  personal  property 
the  inspection  of  which  may  be  material 
to  the  proper  determination  of  the  question 
in  dispute  ;  and  it  shall  be  lawful  for  the 
Court,  or  a  Judge,  if  they  or  he  diink  fit, 
to  make  such  rule  or  order,  upon  such 
terms  as  to  costs  and  otherwise  as  such 
Court  or  Judge  may  direct." 

Held,  that  this  section  giTca,  as  ancil- 
lary to  the  power  to  order  inspection,  the 
same  power  to  order  the  remoral  of  ob- 
structions, with  a  riew  to  inspection,  which 
is  exercised  by  the  Courts  of  equity  as 
ancillary  to  their  power  of  ordering  inflec- 
tion. 

Plaintiff  and  defendants  were  a^aeent 
mine  owners.  Plaintiff  having  reason  to 
believe  that  defendants  had  eBcroached 
upon  his  mine,  obtained  permission  from 
them  to  make  an  inspection  of  Aeir  mine, 
when  he  found  a  recently  erected  wall  at 
the  boundary  between  the  two  mines, 
which  prevented  him  from  ascertaining 
whether  defendants  had  encroadied  upon 
his  mine  or  not.  ApplicatioB  by  him  to 
defendants  for  permission  to  take  down  a 
ponion  of  this  wall  in  oidsr  to  eompleto 


been  refasedy  plain- 
tiff apiHied  to  a  Judge  at  Chamben,  under 
the  above  section,  for  an  order  for  inspec- 
tioil.  The  Judge,  upon  heastg  satisfied 
tiiat  a  portion  of  defendants'  wall  eould  be 
saMy  removed,  and  an  inspection  hdiind 
it  made  without  danger  to  life,  and  with 
Ho  ftnrtiier  detriment  to  defendants  timn  a 
temporary  suspension  of  their  works,  made 
an  order  that  plaintiff  should  inspect  de- 
fendants' mine  at  and  behind  the  wail,  and 
diouid  be  at  liberty,  so  fejr  as  was  neces- 
sary for  the  purpose  of  the  inspection,  to 
make  a  driftway  through  the  wall ;  befei« 
making  the  inspection  giving  secmity  to 
llie  saitisfaetion  of  the  master  to  the  extent 
of  500/.,  or  depositing  that  sum  with  the 
master,  to  abide  any  order  the  Court 
might  make  as  to  indemnifying  defendants 
from  any  loss  or  damage  diey  mtglit  sos- 
tain  in  consequence  of  the  inspection. 

Held,  refosing  a  motion  on  behalf  of 
defendants  for  a  rule  calling  on  plaintiff 
to  show  cause  why  this  order  should  not 
he  set  aside,  that  the  order  was  good,  and 
not  in  excess  of  the  Judge's  jnrisdktion 
under  the  statute.  Bennett  v.  Grifith^ 
467. 

COMPANY. 

I.  Empowered  by  statute  to  teke  tolls  in 
return  for  a  public  service,  when  not 
bound  to  exact  uniform  toll  from  all  per- 
sons, 365.    Toll,  XL 

n.  Railway. 

1.  IMuctiotis  allowable  to,  from  rateable 
value  of  line  to  poor  rate,  392.  Batb,  L 
1,  iv. 

2.  Rateable  value  to  poor  rate  of  railway 
station    used   by  two    Companies,   450. 

RjLTB,  I.  1,  V. 

3.  Liabilityof,  to  action  for  false  imprison- 
ment. What  sufficient  evidence  of  an- 
thority by,  to  their  officers,  to  arrest 
senger  for  travelling  without  having 
his  fare.  Railways  Clauses  Act,  1845, 8 
Vict.  c.  20,  ss.  103,  104. 

A  railway  Company,  though  it  be  a  cor- 
poration, is  liable  in  an  action  for  false 
imprisonment,  if  that  imprisonment  be 
eommttted  by  its  authority.  Such  author^ 
ity  need  not  be  under  seal ;  but  it  liea  upon 
the  plaintiff  to  give  evidence  justifying  tiie 
jury  in  finding  that  the  persons  actoslly 
imprisoning  him,  or  some  of  them,  had 
authority  from  the  Company  to  do  so. 

The  Kailways  Clauses  Act,  1845,  S 
Vict.  c.  20,  by  sects.  103,  104,  imposes  a 
penalty  on  any  person  travelling  on  a  rail- 
way without  having  paid  his  fere,  with 
Intent  to  avoid  payment  thereof;  and  cm- 
powers  all  officers  and  servants  on  b^alf 
of  the  Company  to  apprehend  such  persott 
until  he  can  conveniently  be  taken  before 
a  justieo. 

Held  that,  inasmudi  as  fhe  exigency  of 
deeiiiBg  whether  or  not  m  partSeiilar 
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Moger  Bbftll  be  titctlid  by  a  imilway 
Companj's  servants  under  this  statute 
most  be  naturally  expected  to  arise  fire- 
qnently  in  the  ordinary  coarse  of  the  Com- 
pany's business,  and  is  of  sudi  a  oature 
that  the  decision  must  be  nade  promptly 
on  the  Compaay*s  behalf,  it  is  a  reasonable 
inlwmiee  that  the  Company  hare  en  the 
apat,  at  their  stations,  oflScers  with  aatfior- 
ity  to  make  the  decision  promptly  for 
them. 

In  an  action  against  a  railway  Company 
for  the  fklse  imprisonment  of  plaintiff  on 
an  unfounded  charge  under  the  statute,  the 
eridenoe  for  plaintiff  showed  that  he,  hav- 
ing travelled  on  defendants'  line  with  a 
return  ticket  from  L.  to  W.  «id  back,  at 
the  end  of  the  return  Journey  gave  up  to 
defendants'  ticket  collector  at  the  L.  sta- 
tion the  return  half  of  another  ticket  which 
had  then  expired,  and  which  he  had  put  in 
his  pocket  by  mistake  for  the  right  one. 
The  ticket  collector  thereupon  toolc  him  to 
the  ticket  office,  where  he  explained  the 
mistake.  Thence  the  collector  took  him 
to  defendants'  paid  inspector  of  police  at 
the  station,  and  the  collector  and  inspector 
thence  took  him  to  the  office,  also  at  the 
station,  of  the  superintendent  of  the  line, 
who,  refusing  to  accept  plaintiff  *s  explana- 
tion, said  to  the  inspector,  <*I  think  you 
had  better  take  him,  but  first  you  had  bet- 
ter obtain  the  concurrence  of  the  secre- 
tary." The  inspector  thereupon  left,  but 
returned  shortly  afterwards  (whether  or 
not  having  obtained  the  secretary's  con- 
ourrenoe  did  not  appear),  when  he  directed 
a  police  constable,  also  in  defendants'  pay, 
to  take  plaintiff  before  a  magistrate  on  the 
charge.  The  constable  did  so,  and  the 
magistrate,  plaintiff's  story  proving  true, 
dismissed  the  complaint.  Held,  that  the 
conduct  of  all  defendants'  other  officers, 
in  referring  to  the  superintendent  of  the 
line  as  the  superior  authority,  was  sufficient 
evidence  to  go  to  the  jary  that  he  was  an 
officer  having  authority  to  act  for  defend- 
ants in  arresting  plaintiff.  Goffr.  Great 
Northern  Baiiway  Comptiny,  672. 

in.  City.  Construction  of  charter  and  by- 
laws of,  49.    Chabtbb. 

CONTRACT. 

I.  For  partnership  in  freight.  Liability  of 
one  partner  to  the  other  for  denHorage, 
203.    Ship  jlxd  Shippiko,  II. 

II.  Admissibility  of  parol  evidence  to  ex- 
plain written,  906.    Syidbxob,  I.  8. 

CONVICTION. 

For  gaming.  Liability  of  innkeeper  to,  1. 
Oamxho. 

CORONER. 

What  inquests  he  may  not  hold. 

1.  Inquest  on  cania  of  *  fliB  bj  which 


BO  death  is  oceasioned.    ProhihitlBa  lies 
to  a  criminal  Court. 

A  ooroaer  has  no  ex  officio  jurisdiction, 
at  common  law,  to  hold  any  other  inquest 
than  one  on  a  dead  body,  super  visum  cor- 
poris. He  cannot,  therefore,  hold  an  in- 
quest to  inquire  into  the  origin  of  a  fire  by 
which  no  death  has  been  occasioned. 

Prohibition  lies  to  a  Court  of  criminal, 
no  less  than  to  one  of  civil,  jurisdiction. 
Regina  v.  Herford^  115. 

S.  Second  inquest,  mero  motu,  on  a 
body  on  which  inquest  has  been  already 
held  super  visum  corporis,  and  verdict 
recorded. 

A  coroner  has  no  power,  after  holding 
an  inquest  super  visum  corporis  and  re- 
cording the  verdict,  to  hold  a  second  like 
inquest,  mero  motu,  on  the  same  body ; 
the  first  not  having  been  quashed,  and  no 
writ  of  melius  inquirendum  having  been 
awarded.    Regina  v.  White^  137. 

CORRUPT  PRACTICED  AT 
ELECTIONS  ACT. 

(15  k  16  Vict.  c.  57.) 

Etidbkcb,  I.  ly  \u 

COSTS. 

I.  Right  of  defendant  to,  where  plaintiff  is 
nonsuited.  Stat.  4  Jac.  1,  c.  3,  s.  2. 
Nonsuit  of  mortgagee  of  turnpike  tolls,  in 
ejectment  by  him  to  recover  the  toll-gates. 
Stat.  3  G.  4,  c.  126,  ss.  48,  74.  Effect, 
on  defendants'  right  to  costs,  of  defence 
by  one  of  them  as  landlord,  quiL  turnpike 
trustee. 

Stat.  4  Jac.  1,  c.  3,  s.  2,  enacts,  that 
^*  In  any  action"  "of  trespass  or  ejectione 
firmss,  or  any  other  action  whatsoever, 
wherein  the  plaintiff"  "might  have  costs 
(if  in  case  judgment  should  be  given  for 
him)"  if  *<the  plaintiff"  «  after  appear- 
ance  of  the  defendant"  "be  nonsuited," 
"  dra  defendant"  "  shall  have  judgment 
to  recover  his  costs  against  every  such 
plaintiff." 

The  General  Turnpike  Act,  3  G.  4,  c. 
126,  by  sect.  48  imposes  a  penalty  upon  a 
mortgagee  of  tolls  who  shall  keep  posses- 
sion of  the  toll-gates  and  receive  the  tolls, 
after  he  has  bten  satisfied  the  mortgage 
debt,  with  interest  and  costs.  Sect.  74 
directs  that  some  one  of  the  trustees  of  a 
turnpike  road,  or  the  clerk  to  such  trus- 
tees, may  be  sued  instead  of  the  trustees ; 
with  a  proriso  that  every  such  defendant 
shall  be  reimbursed,  out  of  the  turnpike 
funds,  all  such  costs,  charges  and  expenses 
as  he  shall  be  put  to  or  bMome  chargeable 
with  or  liable  to,  by  reason  of  his  being  so 
made  defendant. 

Plaintiff,  executor  of  a  mortgagee  of 
turnpike  tolls,  brought  ejectment  to  recover 
the  toll-gates ;  making  the  keepers  of  the 
toU-gatos  defendants  to  the  writ.    J.«  a 
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tnutee  of  the  road,  therenpon  obtained 
leave  to  defend  as  landlord.  Plaintiff  was 
nonsaited,  and  defendants  si^ed  judgment 
for  their  costs,  and  took  plaintiff  in  execn- 
tion  on  a  ca.  sa. 

Held,  discharging  a  rule  obtained  bj 
plaintiff  to  set  aside  the  Judgment  and  ex- 
ecution, that  defendants  were  entitled  to 
their  costs.  That,  assuming  that  stat.  4 
Jac.  1 ,  c.  3,  s.  8,  makes  it  a  condition  to 
a  defendant's  right  to  costs,  when  the 
plaintiff  is  nonsuited,  that  the  plaintiff,  if 
successful,  would,  in  the  particular  action, 
hare  been  entitled  to  costs,  the  case  was 
within  the  statute ;  sect.  48  of  stat.  3  O. 

4,  c.  126,  implying  that  plaintiff,  if  suc- 
cessful, would  have  recovered  his  costs, 
even  if  J.  would,  by  sect.  74,  have  been 
exempted  from  personal  liability  to  pay 
them ;  and,  J.'s  co-defendants  not  being, 
in  any  view  of  the  case,  exempt  from  such 
liability. 

Quare,  whether  stat.  4  Jac.  I ,  c.  3,  s. 

5,  does  not  give  costs  to  defendants,  where 
plaintiffs  are  nonsuited,  in  all  actions  in 
which,  in  general,  successful  plaintiffs 
would  be  entitled  to  costs. 

Qiuere,  also,  whether,  had  plaintiff  suc- 
ceeded, J.  would  have  been  exempted,  by 
stat.  3  Q.  4,  c.  126,  s.  74,  from  personal 
liability  to  pay  plaintiff 's  costs.  Cohbeit 
v.  Wheeler,  358. 

n.  Of  Chancery  suit  by  third  person  against 
plaintiff  by  defendant;  recoverable  in 
action  for  such  fraud,  537.  Tbadk 
Maul. 

COUNTY. 

Sea  shore,  how  far  part  of,  234.  JuBiB- 
DICTION,  II.  2. 

COUNTY  RATE. 

Obligation  of  all  persons  to  give  evidence 
before  committee  of  justices  appointed  to 
prepare  basis  for.  Stat.  15  ft  16  Vict.  c. 
81,  ss.  2,  7,  8, ;   501.     Statutb,  Con- 

BTHUCTION  OF. 

COURT    MARTIAL. 

Place  of  custody  of  offender  sentenced  by,  in 
India,  how  changed,  338.  Habbab  Cob- 
pus,  II. 

DAMAGES. 

In  action  for  fraudulently  procuring  plain- 
tiff unknowingly  to  counterfeit  a  third 
person's  trade  mark,  537.  Tbadb 
Mabk. 

DEMURRAGE. 

Liability  to,  of  shipper  of  goods,  to  person 
with  whom  he  has  contracted  for  partner- 
ship in  freight,  203.  Smr  abd  Shif- 
rzvo,  n. 


DETAINER. 

Of  debtor  originally  arrested  under  invalid 
ca.  sa.,  578.      Bahkbupt   ahd  Ibsol- 

TBBT,  II. 


I.  For  rent. 

II.  Ferrate. 


DISTRESS. 

Lakdlobd  ABO  TbvaBt,  2. 
Ratb,  I.  2. 

DOCUMENTS. 

I.  Inspection  of,  602.     Pbacticb,  II. 

II.  Documentary  evidence.  Etidbvcb,  1. 1. 

EJECTMENT. 

Costs  where  plaintiff  is  nonsuited  in,  352. 
Costs,  I. 

ELECTION. 

I.  Of  Member  of  Parliament.  Evidence  at 
inquiry  into  corrupt  practices  at,  652 
EVIDBNCB,  I.  1,  il. 

II.  Of  aldermen  in  boroughs.  Sufficiency 
of  voting  papers,  634.     Municipai.  Cox- 

POBATIOBB  RbFOBM  AcT8,  II. 

m.  Of  churchwardens,  in  districts  Ibnaed 
out  of  parishes,  640.  Chubch  Buildoio 
AND  Pabisbbs  Fobmatioh  Acts. 

IV.  To  corporate  office,  how  far  invalidated 
by  misrepresentation  by  candidate  elected, 

42.      CUABTSB. 

ENCLOSURE  ACTS 

(Stat.  8  &  9  ViOT.  c.  118  ;  15  ft  16 
Vict.  c.  79.) 

Valuer  acting  in  an  enclosure  when  not  eo- 
titled  to  apply  to  justices  for  reooveiy  of 
possession  of  encroachment.  JurisdictioB 
of  Justices.  What  is  an  ancient  enclo- 
sure. 

Stat.  15  &  16  Vict.  e.  79,  s.  IS,  empow- 
ers the  valuer  acting  in  the  matter  of  an 
enclosure  to  apply  to  justices  to  reeorer 
possession  of  any  encroachment  or  endo- 
sure  which,  under  stat  8  &  9  Vict.  c.  118, 
"  shall  be  deemed  to  be  parcel  of  the  land 
subject  to  be  enclosed,"  possession  of 
which  the  actual  occupier  neglects  or  re- 
fuses to  deliver  up,  after  the  determinatioB 
of  claims  under  that  Act. 

Held  that,  on  the  hearing  of  such  an  ap- 
plication by  the  valuer,  the  justices  have 
jurisdiction  to  inquire  into  the  circum- 
stances attending  the  encroachment  or 
enclosure  in  question ;  notwithstanding 
that  the  occupier  has  made  no  claim  before 
the  valuer  or  the  Enclosure  Commission- 
ers, and  has  not  appealed  against  the 
award  of  the  Commissioners,  whidi  in- 
cludes the  land  in  dispute.  That,  there- 
fore, the  justices  were  right  in  refnsing  to 
order  possession  to  be  given  to  the  valuer 
of  a  piece  of  land  proved  to  have  been 
firtt  endoeed   mote  than  twenty  years 


ENCLOSURE  ACTS. 


FREIGHT. 


799 


before  the  ftnt  meetiTifi:  of  the  commis- 1 
sionera  for  the  examination  of  claims ;  such 
land  being,  under  stat.  8  &  9  Vict.  c.  118, 
s  53,  an  ancient  enclosure,  and  that  sec- 
tion, taken  with  section  50,  showing  that 
enclosnres,  only,  of  less  than  such  twenty 
years'  standing  are,  under  that  Act,  to  be 
deemed  to  be  parcel  of  the  land  subject  to 
be  enclosed.     Ckilcote  ▼.  Yotiiden^  7. 

ENCROACHMfiNT. 


Proceed 
Msaion 
EncuwuHB  Acts. 


Bdings  before  justices  to  recorcr  pos- 
ion    of,    under    Enclosure    Acts,    7. 


EVroENCE. 
I.  Admissibility  of. 
1.  Documentary. 

i.  Of  registration  of  British  ship  under 
Merchant  Shipping  Act,  1854,  178. 
Merchakt  Shipping  Act,  1854. 

ii.  Document  referred  to  by  witness  when 
under  examination  by  Commissioners 
appointed  under  Corrupt  Practices  at 
Elections  Act,  15  &  16  Vict.  e.  57,  as 
then  existing.  Its  admissibility  against 
him  in  subsequent  proceedings.  Se<»n- 
dary  evidence  of  document  privileged 
from  production.     (Ftr  Hill,  J.) 

The  Corrupt  Practices  at  Elections  Act, 
15  &  16  Vict,  c  57,  8.  8,  requires  all  per- 
eons  summoned  to  give  eridenoe  before 
Commissioners  appointed  to  inquire  into 
.  such  practices  to  attend  the  Commissioners 
ftnd  answer  all  questions  put  by  them,  and 
produce  all  books  and  documents  bearing 
on  the  inquiry.  "  Provided  always,  that 
Qo  statement  made  by  any  person  in  an- 
swer to  any  question  put  by  such  Commis- 
sioner shall,  except  in  cases  of  indictment 
for  perjury  committed  in  such  answers,  be 
admissible  in  evidence  in  any  proceeding, 
civil  or  criminal." 

Held  that,  notwithstanding  this  proviso, 
a  document  already  in  existence  before 
the  time  at  which  a  witness  is  examined 
before  the  Commissioners,  and  referred  to 
by  him  in  the  course  of  that  examination, 
is  admissible  in  evidence  against  him  in 
subsequent  proceedings,  o&er  than  the 
specified  indictment  for  perjury,  if  it  be 
otherwise  admissible,  and  be  proved  by 
independent  evidence  aliunde. 

Per  Hill,  J. — Assuming  that  such  a 
document,  if  communicated  by  the  witness 
to  the  Commissioners  under  compulsion, 
is  privileged  from  production  in  the  sub- 
sequent proceedings,  independent  second- 
ary evidence  of  its  contents  is  then  admis- 
iible.    Regina  v.  Leatham,  658. 

S.  Secondary. 

Of  document  privileged  from  production 
(per  Hill,  J.),  658.  Etiobhob,  L  1, 
u. 

a.  Onl. 
B,  M  B,   VOL.  m. — 81 


Of  usage  of  trade  or  business,  to  explain 
term  of  art  in  written  contract. 

Plaintiff,  a  builder,  by  deed  contracted 
with  defendants  to  build  for  them  a  house 
and  premises  for  a  certain  sum.  The  deed 
provided  that  **  no  alterations  or  additions 
shall  be  admitted  unless  directed  by  the 
architect  of"  defendants  *'  in  writing  un- 
der his  hand,  and  a  weekly  account  of  the 
work  done  thereunder  shall  be  delivered 
to  the  said  architect  or  the  clerk  of  the 
works  on  every  Monday  next  ensuing  the 
performance  of  such  work;  and  the  de- 
livery of  such  account  shall  be  a  condition 
precedent  to  the  right  of"  plaintiff  <'to 
recover  payment  for  any  such  addition  or 
alteration." 

In  an  action  by  plaintiff  to  recover  the 
balance  due  under  the  contract,  the  claim 
including  charges  for  additions  and  altera- 
tions :  Held,  first,  that  parol  evidence  was 
admissible  for  plaintiff  to  explain  that  the 
expression  ''weekly  account"  was  a  term 
of  art  well  known  in  the  building  trade, 
and  meant,  by  the  usage  of  the  trade,  an 
account  of  the  day  work  expended  in  each 
week  on  the  additions  and  alterations,  and 
•  the  materials  used  in  such  day  work. 
Secondly,  that  mere  sketches  of  the  nsan- 
ner  in  which  the  extra  work  was  to  be 
done,  prepared  and  furnished  to  plaihtifF 
by  defendants'  architect,  but  not  sfgned 
by  him,  were  not  directions  in  writfng  un- 
der the  hand  of  the  architect,  within  the 
meaning  of  the  contract.  Mifers  t.  «Sar/, 
806. 

II.  Obligation  of  all  persons  to  give  evidence 
before  committee  of  justices  appointed  to 
prepare  basis  for  county  rate  ;  stat.  15  & 
16  Vict.  c.  81,  ss.  a»  7,  8  ;  &01.  Svatutb, 
CoNSTauGTioar  of. 

in.  What  sufficient  evidence  of  authority 
from  railway  company  to  servant,  to 
arrest  passenger  for  travelling  without 
having  paid  fare,  672.     CoMPAirr,  II.  3. 

FALSA  DEMONSTRATIO. 
BiLLB  ov  Sale  Bboistbation  Act,  2. 

FIRE. 

Coroner,  when  has  not  jurisdiction  to  hold 
inquest  respecting  cause  of,  115.    Coro- 

HXB,  1. 

FOBBION  JUDGMENT. 

In  rem.  Its  conclnsiveness,  till  reversed, 
708.    Action,  V. 


Tkadb  Mabx. 
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FRIENDLY  SOCISTIBS  ACTS. 

(10  G.  4,  c.  56  ;  18  &  19  Vict.  o.  63.) 

"WhAt  dkpiites  between  a  eoeletj  and  its 
tttmben  may  be  sued  npoBy  and  what 
most  be  settled  by  jnttices  or  by  arbitra- 
tion. 10  Q.  4,  c.  56,  ••  S7  ;  18  &  19 
Viet.  c.  63,  u.  1 ,  40. 

The  Friendly  Societies  Act,  10  G.  4,  c. 
56,  enacts  by  sect.  97,  **  that  prorision 
shall  be  made  by  one  or  more  of  the  mles 
of  every  such  society,"  *' specifying 
whether  a  reference  of  every  matter  in  dis- 
pnte  between  any  snch  society,  or  any 
person  acting  under  them,  and  any  indi- 
ridnal  member  thereof,  or  person  claiming 
on  account  of  any  member,  shall  be  made 
to"  '^jostices  of  the  peace"  **or  to  arbi- 
tratori."  The  subsequent  Act,  18  &  19 
Vict.  c.  63,  which  by  sect.  1,  repeals  the 
former,  '^sare  and  except  as  to  any  of- 
fences committed,  or  penalties  or  lialnlities 
incurred,  or  bond  or  security  given,  or 
proceedings  taken  under  the  same,  before 
the  commencement  of  "  the  repealing  Act, 
by  seet  40  enacts,  that  **  every  dispute 
between  any  member  or  members  of  any 
society  established  under  this  Act  or  any 
of  the  Acts  hereby  repealed,  or  any  person 
claiming  through  or  under  a  member,  or 
under  the  rules  of  snch  society,  and  the 
trustee,  treasurer,  or  other  officer,  or  die 
committee  thereof,  shall  be  decided  in 
manner  directed  by  the  rules  of  snch 
society,  and  the  decision  so  made  shall  be 
binding  and  conclusive  on  all  parties, 
without  appeal.'* 

The  mles  of  a  friendly  society  formed 
under  stat.  10  G.  4,  c.  56,  provided  that  if 
any  dispute  should  arise  as  to  the  legality 
or  payment  of  any  fine,  money,  or  allow'- 
anoe,  or  as  to  the  disqualification  of  any 
member  at  the  Ume  of  his  admission,  or 
between  any  ofllcer  and  member,  it  slKrald 
he  referred  to  the  deeiiion  of  the  committee 
of  the  society,  from  whom  there  should  be 
an  appeal  to  justices. 

Before  July,  1855,  when  stat.  18  4  19 
Vict.  c.  63,  came  into  operation,  defend- 
ant, the  treasurer  of  iM»  society,  received, 
as  such,  certain  moneys,  the  balance  of 
which  he  failed  to  pay  over  to  plaintiffs, 
the  society's  trustees,  and  to  recover  which 
plaintiffii  after  that  date  brought  this 
action. 

Held  that,  whether  the  case  was  gw- 
emed  by  stat.  10  G.  4,  c.  56,  or  by  stat. 
18  &  19  Vict.  e.  68,  the  aetion  lay :  for 
that  the  plaintiffs*  claim  was  not  a  dispute 
hetween  the  society  and  the  defendant  in 
his  capacity  as  an  individual  member  of 
it,  which  disputes  alone  were  required  by 
either  statute  to  he  dealt  with  under  the 
society's  rules,  and  otherwise  than  by  ac- 
tion. 

Held,  by  Hill,  J.,  that  stat.  18  &  19 
Vict.  c.  63,  goremed  tfte  case.  Sindem 
T.  Bankif  628. 


GAUS  ACT. 

(1  4SW.  4,  c.  89.) 

Sect.  4.  Penalty  is  incamed   by 
dealer  in  game,  who  sells  Uva  biids  of 
game  at  prohibited  time. 

Stat.  1  sb  9  w.  4,  c.  59,  a.  4,  fanpasfs 
a  penalty  upon  any  Hoensod  dealer  in 
game  who  buys,  sells,  or  knowingly  has 
in  his  possession  or  control,  any  bird  of 
game  aifker  the  expiration  of  ten  days  from 
the  respective  days  in  eadi  year  on  which 
it  shall  become  unlawful  to  kill  or  take 
snch  birds  of  game  respectively ;  and  npoa 
any  person  not  licensed  to  deal  in  game, 
who  buys  or  sells  any  bird  of  game  after 
the  expiration  of  the  same  period,  or  wba 
knowingly  has  in  his  possession  or  contiiil 
any  bird  of  game  (except  birds  of  game 
kept  in  a  mew  or  breeding  place)  after 
the  expiration  of  forty  days  from  the  re- 
spective days  on  which  the  season  for  law- 
fully killing  such  Urds  ends. 

Held,  that  throngheot  this  section  the 
w«»rds  *'  birds  of  game"  include  live  birds ; 
and  that  a  KoenMd  dealer  in  game  incurs 
the  penalty  by  sdling  sodi  birds  aftvr  the 
expiration  of  the  ten  days  specified  by  the 
statute.    Lomm  v.  BatTy,  444. 

GAMIKG. 

Stat  9  O.  4,  c.  61,  s.  21,  and  SdMd.  C. 
What  amoonts  to  gaming  by  an  inn- 
keeper. 

Stat.  9  G.  4,  c.  61,  s.  21,  imposes  pen- 
alties npon  an  innkeeper  for  oAenees 
against  the  tenor  of  his  license.  The  form 
of  license  is  given  in  Schedule  C.  of  die 
Act,  and  contains  a  proviso  that  the  inn- 
keeper shall  ^  not  knowingly  snIKer  any 
unlawful  games  or  any  gaming  whatso- 
ever" in  the  licensed  house  and  premises. 

Held,  that  an  innkeeper  was  liabla  to 
conviction,  under  sect.  21,  for  playing 
cards  for  money  with  piirate  friends  ef  his 
own  in  his  own  private  room  in  the  inn. 
PaUem  v*  Rhymtr^  1. 

HABEAS  COEPUS. 

I.  Fkther  of  female  child  under  age  of  six- 
teen is  entitled  to  her  custody,  apart  from 
her  consent. 

As  a  general  mle«  the  father  of  a  female 
child  under  the  age  of  sixteen  is  legallv 
entitled  to  her  custody ;  and  she  is  ndt  of 
an  age  to  exercise  a  discretion  to  withdraw 
herself  therefrom.  Persons  detaiaiag  snch 
a  child  from  her  father's  protection,  thongh 
with  her  consent,  will  therefore  he  oidcred 
by  this  Court,  on  proceedings  fay  hahsas 
corpus,  to  give  her  up  to  her  lathnr. 
lUgina  v.  ffowetf  332. 

n.  Offender  eonvicfted  In  Infia  hy  Omt- 
martial,  and  j eiuoved  thence  to  Siiglish 
prison  to  undergo  sentence,  when  enasot 
be  detained  in  England.     Mntf^r  Act, 
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1«S7»  M.  I,  M»  40,  41 .  ArtielM  of  Wir. 
Proper  prtMn  for  such  offender.  Cbuige 
of  Us  place  of  custody  how  far  Uwfiil,  and 
how  maj  be  made. 

By  the  131st  of  the  Artielee  of  War 
drawn  op  in  pnrsnaaee  of  The  Kntiny  Act 
for  1857,  SO  Vict,  c  13,  s.  1,  jnriadietion 
was  Qooierred  on  general  Coorts-oiartial 
in  India  to  try  aad  sentence  certain  mili- 
tary oAnders  aoeosed  there  of  etvil  of- 
feiicee.  By  sect.  38  of  that  Act,  the  place 
of  imprisonment  under  the  sentences  of 
general  Conns-martial  is  to  be  appointed 
by  the  oflieer  oommanding  the  district. 
By  eeet.  40,  every  governor  or  ke^er  Of 
any  public  prison  in  any  part  of  Her 
Majesty's  dominions  is  rcqoired  to  reeeiTe 
into  and  keep  in  his  custody  any  military 
offender  under  sentence  of  imprisonment 
by  a  Court-martial,  upon  delivery  to  him 
of  an  order  in  writtag  in  that  faelmlf  from 
Che  officer  commanding  the  regiment  to 
which  the  offender  belooga,  eontafailng 
certain  specified  particulars.  By  sect.  41 , 
In  the  ease  of  a  prisoner  undergoing  fan- 
prisonment  under  the  sentence  of  a  Court- 
martial  in  any  puhlio  prison  other  than 
the  military  prisons  set  apart  by  the  autho- 
rity of  the  Act,  the  offhser  commanding  the 
district  is  empowered  to  give  an  order  in 
writing,  directing  that  the  prisoner  he  de- 
livered over  to  military  custody,  for  the 
purpose  of  being  removed  to  some  other 
prison  or  place,  there  to  undergo  the  re- 
giainder  of  his  sentence. 

A.,  a  military  offender  amenable  to  the 
jurisdiction,  was  tried  in  India,  under  the 
above  statute,  by  a  general  Court-martial, 
for  a  dvil  offbnce,  of  which  the  Court 
found  him  guilty,  and  for  which  they  sen- 
tenced him  to  four  years'  imprisonment. 
The  officer  oommandhig  the  district  In 
which  be  was  tried  appohited  the  Fort  of 
Agra  as  the  place  of  his  imprisonment. 
It  did  not  appear  whether  this  fort  was  or 
was  not  a  public  prisoh,  or  was  or  was  not 
a  military  prison  set  apart  by  the  authority 
of  the  Act.  It  was,  however,  under  mili- 
tary eommaad.  A.  was  imprisoned  there 
for  about  nine  months ;  at  the  end  of  which 
the  same  officer  who  liad  appointed  it  as  the 
place  of  imprisonment  gave  an  order  in 
writing,  directing  that  he  should  be  re* 
moved  therefrom  to  England,  to  undergo 
there  the  remainder  of  his  sentence ;  but 
not  mentioning  any  prison  in  England  to 
which  he  was  to  be  removed.  A.,  having 
been  brought  to  England  under  this  order, 
was  there  coning  in  several  prisons  in 
•ncoessioa,  and,  ultimately,  In  the  Qiwen's 
Prison ;  an  order  from  the  Conunander-in- 
C%ief  Of  the  army  In  England,  directing 
the  keeper  of  that  prison  to  receive  him 
into  custody  for  the  remainder  of  his  sen- 
toaee,  being  sent  there  with  him. 

Held,  making  absolute  a  rule  ibr  a 
habeas  corpus  obtained  by  A.,  that  A*  was 
to  his  discharge  :  for  that  hia  de- 


tention in  custody,  which  could  not  be 
justified  at  common  law,  was  not  war* 
ranted  by  the  Act  in  question  ;  inasmuch 
as,  assuming  (a  point  which  the  Court  did 
not  determine)  that  tlic  case  fell  within 
the  provisions  of  the  Act  as  to  the  removal 
of  prisoners,  no  valid  order  for  his  deten- 
tion in  the  Queen's  Prison  had  been  made 
nnd«f  either  sect.  40  or  sect.  41.  Be  AI* 
/sN,  333. 

m.  Jurisdiction  of  superior  Courts  of  com- 
mon law  at  Westminster  to  issue  habeas 
corpus  ad  sul^ieiendum  to  all  parts  of  the 
Crown  dominions. 

(But  see  now  stat.  25  &  26  Viet.  c.  20, 
8.  1.) 

The  superior  Courts  of  common  law  at 
Westminster  have  jurisdiction  at  common 
law  to  issue  a  writ  of  habeas  corpus  ad  sub- 
jiciendum, to  all  parts  of  the  dominions 
of  the  Crown  of  England,  even  to  those  in 
which  an  independent  local  judicature  has 
been  established.  Such  jurisdiction  can 
be  taken  away  only  by  express  legislative 
enactment. 

Accordingly,  this  Court  granted  a  writ 
of  habeas  corpus  directed  to  certain  gaolers 
and  others,  in  the  province  of  Upper 
Canada,  commanding  them  to  bring  up  the 
body  of  A.,  a  British  subject,  alleged  to 
be  illegally  in  their  custody.  Ex  parte 
Andtrmm^  487. 

HIOHWAT. 

I.  General  Highway  Act,  S  &  0  W.  4,  c. 
SO,  s.  95.  Justices  when  have  not  juris- 
diction under,  to  direct  indictment  of  par- 
ish for  non-repair  of  highway. 

Stat.  5  ft  0  W.  4,  c.  50,  s.  95,  enacts, 
"  that  if  on  the  hearing  of'  a  *'  summons 
respecting  the  repair  of  any  highway  the 
duty  or  obligation  of  such  repairs  is  denied 
by  the  surveyor"  of  the  parish  alleged  to 
be  chargeable  with  the  repairs  <<  on  behalf 
of  the  inhabitanU  of  the  parish,'*  '<  it  shall 
then  be  lawful  for"  the  «  justices"  in  spe- 
cial sessions  for  the  highways,  before 
whom  the  summons  is  h«urd,  **  and  they 
are  hereby  required,  to  direct  a  bill  of  in- 
dictment to  be  preferred"  *<at  the  next 
aasiaes"  ''against  the  inhabitants  of  the 
parish"  **  for  suff^ering  and  permitting  the 
said  highway  to  be  out  of  repair." 

Held,  that,  although  where  the  road  al- 
leged to  be  oat  of  repair  is  admitted  at  the 
hearing  to  be  a  highway  and  to  need  re- 
pair, and  only  the  liability  to  repair  is  dis- 
puted bv  the  parish,  this  section  renders  It 
Imperative  on  the  justices  to  order  an  In 
dietment  to  he  preferred,  they  have  no  juris- 
diction to  make  such  an  order,  if  it  appears 
that  the  parish  has  already  been  acquitted 
on  a  similar  Indictment.  Ex  parte  Bart" 
Uu,  253. 

n.  HIghwigr  rate,  how  far  auxiliary  fond 
to  rates  levied  under  Nuisances  Bemoval 
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INDIA. 


JURISDICTION. 


INDIA. 

Change  of  custody  of  offender  conTicted  by 
Court-nuurtial  in,  338.    Habeas  Cospub, 
^    U. 

INFORMATION. 

L  In  nature  of  quo  warranto.  Change  of 
yenne  in,  147.    Vbkub. 

II.  Against  parish  of  settlement  of  pauper, 
for  costs  of  pauper's  maintenance,  within 
what  time  to  be  laid,  257.    Poob,  II.  9. 

INNKEEPER. 

When  liable  to  oonTiction  for  gaming,  1. 
Oamiko. 

INQUEST. 
Coroner's,  115, 137.    Cobobbb. 

INSPECTION. 

I.  Of  real  property,  under  Common  Law 
Procedure  Act,  1854,  s.  58,  467.  Common 
Law  Pbockdurb  Act,  1854. 

n.  Of  document  relied  on  in  pleading  by 
opposite  side,  60S.    Pbacticb,  IL 

INSURANCE. 

L  Life. 

Against  death  or  injury  f)rom  accident. 
Death  from  sunstroke  not  corered. 

Defendants,  a  Company  established 
'*  for  granting  assurances  against  loss  of 
life  and  personal  injury  arising  from  ac- 
cident at  sea,"  granted  a  policy  to  S.,  the 
master  of  a  ship  then  about  to  proceed  on 
a  Toyage  from  England  to  Aden ;  whereby 
it  was  agreed  that  in  case  S.  *'  should  sus- 
tain any  personal  injury  from,  or  by  reason 
or  in  consequence  of,  any  accident  which 
should  happen  to  him  upon  any  ocean, 
sea,  riYcr,  or  lake,"  during  the  continu- 
ance of  the  policy,  defendants  should  pay 
him  a  reasonable  compensation  for  such 
injury ;  and  in  case  he  should  die  fhnn  the 
e&cts  of  such  injury  within  three  calendar 
months  from  the  occurrence  of  the  acci- 
dent, should  pay  the  sum  insured  to  his 
executors  or  administrators.  It  was  fur- 
ther agreed  by  the  policy  that  no  compen- 
sation should  be  payable  thereunder  by 
defendants,  either  to  S.  or  his  personal  re- 
presentatives, in  respect  of  injury  occa- 
sioned to  8.  by  wounds  in  battle  or  in  any 
way  by  the  act  of  tlie  Queen's  enemies ; 
or  in  respect  of  any  injury  to  which  8. 
should  knowingly  and  without  some  ade- 
quate motive  expose  himself;  but  it  was 
declared  that,  with  those  exceptions,  the 
policy  was  intended  to  secure  compensation 
to  8.  or  his  representatives  *'  in  the  event 
of  his  sustaining  any  personal  injury  dur- 
ing the  said  intended  voyage,  from  or  by 
reason  or  in  consequence  <?  any  accident 
whatsoever." 


8.  then  sailed  on  hts  intended  voyage, 
and  in  the  course  of  it  arrived  in  the  Co- 
chin  river,  on  the  south-west  coast  of 
India.  Whilst  on  board  his  ship  ia  that 
river,  and  acting  as  master  of  the  ship,  he 
was  struck  down  by  a  sonstroke,  to  which 
he  did  not  knowingly  and  withovt  ade- 
quate motive  expose  himself,  and  from  the 
effects  of  which  he  oh  Ae  same  day  died. 

In  an  action  by  S.'s  ndministratxiz  on 
the  policy  to  recover  the  sum  insved  frem 
defendants;  Held,  that  defendanta  were 
not  liable :  for  that  S.'s  death  eoald  not 
he  said  to  have  arisen  from  aeeident, 
within  the  meaning  of  the  poli^.  Sm- 
dmr  T.  Mariihm  PaasemfetM*  humramn 
Compcmy,  478. 

(n.  Policy. 

Condition  waived    by  noB-payBiemt    of 
premium. 

S.  effected  an  insnranee  on  the  life  of  B. 
The  policy  was  headed  with  these  woids 
*< Annual  premium,  33/.  whole  tena,  pay- 
able by  quarterly  instalmeDts  oi  8/.  5#. 
each."  The  policy  was  dated  9d  Amgwt, 
1856,  and  recited  that  '<  the  aasnred  had 
paid  8^.  5s.  as  the  premium  nntil  Sd  No- 
vember." It  then  witnessed  that  *'  if  B. 
shall  die  within  twelve  calendar  waomiHa 
from  the  date  hereof,  or  shall  live  beyond 
snch  period,  and  the  assured  shall  on  or 
before  that  period,  or  before  theexptracion 
of  every  socceeding  twelve  calendar 
months,  pay  the  amount  of  premium," 
&c.,  the  insurers  should  be  liable;  pro- 
vided, « that  if  B.  shall  die  before  the 
whole  of  the  quarterly  payments  shall 
have  become  payable  for  tiM  year,  the 
directors  may  deduct  from  the  sum  insucd 
the  whole  of  the  premiums  for  that  year, 
reckoning  it  to  commence  from  the  Id  of 
August."  B.  died  after  the  third  quar- 
terly instalment  had  become  payable,  hat 
before  it  was  paid.  In  an  action  on  the 
policy,  the  defnidant  pleaded  that  the  non- 
payment of  this  third  instalment  readeted 
the  policy  void : 

Held,  that  the  plea  was  an  answer  lo  the 
action.  Pkomis  imsurancB  Csu  t.  Sktndm, 
H.  ofL.,  763.] 

JUDGMENT. 

Pbreign,  in  rem.    Condusiveoess  of,  white 
unreversed,  708.     AcnoB,  V. 

JURISDICTION. 

I.  Of  superior  Courts. 

1.  Summary,  of  the  Court  owr  its  atiar* 
neys.    Its  extent. 

The  summary  jurisdiction  of  the  Conrt 
over  its  attorneys  is  not  limited  to  casea 
in  which  they  have  been  gnUty  of  miseaa- 
duct  such  as  amounts  to  an  indidallA 
offence,  or  arises  in  the  wdinary  course  of 
their  professional  practice ;  but  extends  • 
•U  easee  of  gross  BiaseondQct,  qb  thmr 
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pmrt,  in  any  nutter  in  which  they  mar, 
from  its  natnre,  fairly  be  presumed  to  have 
been  employed  in  consequence  of  their 
professional  character. 

B.  lent  money  to  an  attorney,  whom  he 
had  preTioosly  known  and  employed  as 
•ach,  on  the  security  of  the  attomey^s  pro- 
missory note  for  the  amount,  and  of  the 
deposit  by  the  attorney  of  a  deed  of  assign- 
ment to  him  of  a  mortgage  on  an  estate 
in  Ireland,  by  which  a  greater  amount  than 
B.'s  loan  was  secured  to  the  attorney. 
The  estate  getting  into  the  Irish  Encum- 
bered Estates  Court,  the  attorney  borrowed 
the  deed  of  B.  for  the  purpose,  as  he  al- 
leged to  B.,  of  supporting  his  claim  in 
that  Court,  but  in  reality  in  order  to  obtain 
from  that  Court  payment  of  the  amount 
secured  to  him  by  the  deed.  Having,  by 
production  of  the  deed  to  the  Court,  estab-- 
lished  his  right  to  that  payment*  he  re- 
tamed  the  deed  to  B.,  and  afterwards  re- 
eeired  out  of  Court  the  whole  of  the 
Amount  which  he  claimed.  He  nerer  in- 
formed B.  of  this,  but  appropriated  the 
whole  amount  to  his  own  purposes,  and 
eontinued  for  several  years  afterwaids  to 
pay  B.  interest  on  his  loan.  He  then  be- 
came insolvent,  and  B.  in  consequence 
lost  the  whole  of  the  money  advanced  by 
him. 

Upon  these  facts  the  Court,  holding  that 
the  attorney  had  been  guilty  of  gross  mis- 
conduct, suspended  him  from  practising 
for  two  years.     In  re  Blake,  34. 

8.  Of  Court  or  Judge  in  making  order 
for  inspection  of  real  property,  under 
Conunon  Law  Procedure  Act,  1854,  s. 
51.  CoMMOK  Law  Fbooboubb  Act, 
1854. 

8.  Of  Courts  at  Westminster  to  issue  ha- 
beas corpus  ad  subjiciendum  to  the 
Colonies,  487.     Habbjlb  Cob  pus,  HI. 

n.  Of  Justices. 

1.  To  inquire  into  dreumstances  attend- 
ing an  encroachment  Or  endosore,  7. 
EKOLOiDBB  Acts. 

8.  To  take  cognisance  of  offences  com- 
mitted on  sea  shore  of  county,  between 
high  and  low  water  mark. 

The  part  of  the  sea  shore  comprised  be- 
tween high  and  low  water  mark  forms 
part  of  the  body  of  the  adjoining  county, 
the  Justices  of  which,  and  not  the  Admi- 
ralty, have  Jurisdiction  to  take  cognisance 
of  offences  there  committed,  whether  or 
not  committed  when  the  shore  is  covered 
with  water.    Embleton  v.  Brown,  934. 

3.  To  direct  indictment  of  parish  for  non- 
repair of  highway,  953*    Highway,  I. 

4.  Of  Quarter  Sessions  for  borough,  to 
dismiss  with  costs  an  appeal,  notice  of 
which  to  the  County  Quarter  Sessions 


has  been  erroneonsly  p^cn,  but  aban- 
doned. Stat.  12  &  13  Vict.  c.  45,  s.  6, 
561.     PooB,  n.,  3. 

ni.  Of  Coroner.    Cobokbb. 

IV.  Of  General  Medical  Council  to  erase 
medical  practitioner's  name  from  register, 
595.    Mboical  Act. 

LANDLORD  AND  TENANT. 
Tenancy  at  will. 

1.  Creation,  commencement,  and  deter- 
mination of  tenancy  at  will,  149. 
Statutb  or  Limitations. 

9.  Right  of  landlord,  under  stat.  11  O. 
9,  c.  19,  s.  1,  to  follow  and  seize  goods 
fraudulently  removed  from  premises,  to 
prevent  a  distress,  by  tenant  at  will 
holding  at  fixed  reserved  rent. 

Stat.  11  O.  9,  c.  19,  8.  1,  enacts  that 
"  In  case  any  tenant"  **  for  life  or  lives, 
term  of  years,  at  will,  sufferance,  or  other- 
wise, of  any  messuages,  lands,  tenements, 
or  hereditaments,  upon  the  demise  or  hold- 
ing whereof  any  rent  is  or  shall  be  reserved, 
due,  or  made  payable,  shall  fraudulently 
or  clandestinely  convey  away"  *'from 
such  premises,  his"  '*  goods  or  chattels, 
to  prevent  the  landlord"  <*  from  distrain- 
ing the  same  for  arrears  of  rent  so  reserved, 
due,  or  made  payable,"  the  landlord  may, 
within  thirty  days  next  after  such  fraudu- 
lent removal,  follow  and  seise  the  goods 
as  a  distress  for  the  arrears  of  rent  due. 

A.,  in  May,  1859,  entered  into  an  agree- 
ment, not  under  seal,  with  M.,  by  which 
M.  agreed  forthwith  to  grant  A.  a  vidid 
lease  under  seal  of  a  house  and  premises, 
for  three  years  from  95th  May,  1859,  at 
the  yearly  rent  of  84/.,  payable  quarterly. 
The  agreement  specified  the  lessor's  and 
lessee's  covenants  to  be  contained  in  the 
lease  ;  and  it  concluded  as  follows  :  <*  It 
is  hereby  mutually  agreed  that  these  pre- 
sents shall  operate  as  an  agreement  only ; 
and  that,  until  a  lease  shall  be  executed, 
the  rent,  covenants  and  agreements  agreed 
to  be  therein  reserved  and  contained  shall 
be  paid  and  observed,  and  the  several 
rights  and  remedies  shall  be  enforced,  in 
the  same  manner  as  if  the  same  bad  been 
actually  executed. "  No  lease  was  drawn 
up,  but  A.  entered  into  possession,  and 
remained  till  a  quarter's  rent  became  due, 
when  he  fWiudulently  removed  his  goods 
from  the  premises,  to  prevent  their  being 
distrained. 

Held  that  the  agreement,  coupled  with 
A.'s  entry  into  possession,  made  A.  tenant 
at  will  to  M.  at  a  fixed  reserved  rent,  for 
whidi  M.  had  a  right  to  distrain ;  and  Uiat| 
therefore,  M.  was  entitled,  under  stat.  11 
G.  9,  c.  19,  8.  1,  to  follow  and  seise  A.'s 
goods.  Andereon  T.  Midland  RaUwa^i 
Companiff  814. 
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LICEKSE. 

I.  Of  innkeeper.    Offence  agnfaitt  tenor  of, 

1.    Gaming. 
n.  By  lord  of  manor  to  endose  wnele. 

8TAVUTB  OV  LDCXTATIOirt. 

USK. 
I.  Right  of  plaintiff  to  particolan  of  lien  set 
ap  in  plea,  602.    Pn actio b,  IL 

[n.  Charge  of  keeping  not  included  in  lien. 

A  person  who  has  a  lien  npon  a  chattel 
for  a  debt  cannot,  if  he  keeps  it  to  enforce 
payment,  add,  to  the  amount  ibr  which  the 
lien  exists,  a  charge  for  keeping  the  chat- 
tel till  the  debt  is  paid. 

Where  such  a  ^arge  is  made,  and  the 
owner  of  the  chattel  giyes  notice  dUtt  he 
will  paj  it,  hot  that  he  protest  agaiost  the 
payment,  and  will  seek  to  recover  it  back 
again,  he  may  maintain  an  action  for 
money  had  and  receiTed  for  such  a  par- 
pose. 

A  shipowner  desired  to  hare  his  ship 
repaired.  On  asking  a  shipwright  for  in 
estimate,  he  receired  one,  the  last  item  of 
which  was  *<  The  cost  of  vse  of  graying 
dock  for  the  job  will  be  from  120  to  150 
guineas."  The  ship  was  repaired.  When 
finished,  the  account  was  sent  in  with  this 
item  incladed.  Mo  objection  was  made  to 
this  item,  but  time  was  required  for  pay- 
ment. The  shipwright,  who  daimed  and 
enforced  his  lien  on  the  ship  for  payment, 
urged  the  removal  of  the  ship,  saying  that 
it  was  unnecessarily  occnpying  his  dock, 
that  he  had  other  ships  waiting  to  go  in,  and 
finally,  that  from  a  certain  day  he  should 
charge  21/.  a  day  for  the  use  of  the  dock : 

Held,  these  fida  did  not  constitute  an 
implied  contract  on  the  part  of  the  ship- 
owner to  pay  the  additional  charge,  and 
that  (having  paid  it  under  protest)  he 
might  maintain  money  had  and  received  to 
recover  it  back.  iSbiaes  v.  Brituh  Empirt 
Shipping  Co.f  H.  of  L.,  766.] 

LIMITATION. 
Of  actiotea.    Btatutb  of  Lnsrf  Aftovi. 

LUNATIC. 
Pauper.    Peon. 

MALICIOUS  PBOSKCimON. 
Action,  V. 

MANDAMUS. 

To  Saddlers^  Company,  to  restofe  Assistant 
lo  offloe,  42.    CHABtsa. 

MABKET. 

Bight  of  market  company  to  landing  tolls  in 
respect  of  use  of  pier  adjoining  the  market 
965.    Toll,  II. 

MASTER. 
Of  ship.    Ship  ako  Shifpivo,  m. 


MASTER  AND  SERTANT. 
I.  Masters  and  Servants  Act,  4  O.  4, «.  34. 
Sect.  3.    Who  is  not  a  serraat  ki  hns- 
haadry.    What  is  not  miaemidaet  in 
husbandry  work. 

Stat.  4  Q.  4,  c.  34,  s.  3,  enaefa  '•Aat 
if  any  servant  in  husbandry"  <*  shall  eon- 
tract  with  any  person'*  <'  to  serve  bin" 
"for  any  tioM  or  times  whatsoever,'* 
"  and**  *'  having  enletvd  into  sneh  aerrioe 
shall"  <'be  guilty  of  any"  <•  ttiscondncs 
or  misdemeanour  in  the  execntton"  of  his 
eontractf  he  may  be  convided  by  justioes 
and  sent  to  the  House  of  Correctioit,  with 
hard  labour. 

Appellant  was  etafkrjrtA  by  reepoBde&t 
vnder  a  contrsct  by  the  terms  of  which  ap- 
pellaat  was  to  keep  the  general  aoooemts 
belonging  to  a  farm  of  respondent,  to 
weigh  out  food  for  cattle,  to  set  the  mat 
to  work,  to  lend  a  hand  to  anything  if 
wanted,  and  m  all  things  to  carry  oat  the 
orders  of  respondent.  Appellairt  entered 
upon  the  employment,  and,  hi  ttte  come 
of  it,  was  ordered  by  respondent  to  go 
through  the  whole  of  the  cattle  stock  voder 
appellant's  diMrge  on  the  farm,  and  to 

S've  particulars  of  all  die  animals  wUch 
id  died  under  his  care,  and  of  all  bqlliBgt 
and  calvings  which  had  taken  place.  Ap- 
pellant, having  refused  to  obey  dkis  order, 
was  summoned  before,  and  convicted  by. 
Justices,  under  the  above  enactment,  for 
such  reftisal. 

On  appeal  against  this  oonvictioa,  held 
that  il  was  bad.  First,  becanse  appellant 
was  not  a  servant  in  husbsmdry ;  secondly, 
becan0e«  assumhig  that  he  was  sut^  a  ser- 
vant, he  had  not  been  guilty  of  any  mis- 
conduct or  misdemeanour  in  the  execution 
of  his  contract  to  serve  in  that  capacity. 
Daviei  t.  Lotd  Btrwitk^  $49. 

n.  Combination  of  Woriunen  Act,  €  O.  4, 
c.  139. 

Beet.  3.  What  a  tlweat  by  a  workman  to 
hia  amployer,  pnnishahle  under. 
Stat.  6  G.  4,  c.  139,  s.  3,  constaies  it 
an  offence  punishable  by  convictioB,  *'by 
threats  or  intimidation,  or  by  molesting 
or  in  any  way  obstructing  anodier,"  to 
*'  force  or  endeavour  to  force  any"  <*  per- 
son engaged  In  earryiag  on  any  trade  or 
bosiness,"  "to  limit'*  ''the  number  cr 
descripttott  of  his"  *<  woricmen." 

Held,  that  a  threat  by  a  workmaa  to  his 
employer,  made  in  pursuance  of  a  eom- 
Mnatiott  (whidi  is  illegal)  between  Ant 
workman  and  foUow-woriLBKU  to  carry 
it  out,  that  all  the  workmen  so  combinittg 
will  immediately  leave  work  mdess  the 
employer  disohatgaa  other  workmen  who 
are  then  in  the  same  service,  rendesa  each 
workman  liable  to  conviction  ftt  the  above 
oflbnce.     WolAp  v.  Aa/«y,  313. 

m.  Iigury  to  servant  through  negligence 
of  master  while  taking  part  in  servant's 


MASTER  AND  SERVANT. 


METROPOLIS,  Ac.,  ACT.  60ft 


work.     JAMUtf  of  iMiier  aid  of  his 
ptrtner. 

The  principle  th«t  a  lervuit  wiifming 
an  injary  from  the  negligence  of  a  fellow 
•errant  while  engaged  in  the  common 
enployment  cannot  reooTcr  in  an  action 
agaiaet  the  ooouaon  matter,  doee  not  ex- 
anpt  from  liability  to  sneh  an  action  a 
auttter  who  himself  takes  part  In  the  ser- 
▼aat's  work,  and  whilst  so  doing  iignres 
the  servant  through  negligence. 

If  the  master  is  a  member  of  a  partner- 
dkip  by  whom  the  servant  is  employed, 
and  the  woik  in  which  he  so  takes  part 
is  within  the  scope  of  tiie  eommon  under- 
taking of  the  partnership,  his  eopartners 
are  jointly  liable  with  him  for  the  injury 
thus  caused  to  the  servant  by  his  negli- 
genee.    ^UlawrlA  v.  Stamwix,  701. 

MATOB. 
Of  borough.    Precedence  of,  in  the  boroogh, 

f2S.        MUKICIPAL    COSPOBAIIOVS    Rs- 

yoBii  Acts,  I. 

MEDICAL  ACT. 

(21  &  2S  Vict.  c.  90.) 

Sects.  15,  17,  96,  S9,  46.  Jurisdiction  of 
general  medical  council,  under  sects.  36, 
S9,  to  erase  medical  practitioner's  name 
tnm  register. 

The  Medical  Act,  SI  k  SS  Tict.  e.  90, 
by  sect.  15  enacts,  that  every  person  pos- 
sessed of  one  or  more  of  certain  specified 
qualifications  shall  be  entitled  to  be  regis- 
tered as  a  medical  practitioner  on  payment 
of  certain  fees,  and  production  to  the  regis- 
trar of  evidence  of  his  qualifioation.  By 
sect.'  17,  every  person  who  was  actually 
practising  medicine  in  England  before  Ist 
August,  1815,  is  entitled  to  be  registered 
in  like  manner.  By  sect.  46,  power  is 
given  to  the  General  Council  of  Medical 
Education  (who,  by  sect.  6,  may  delegate 
their  powers  to  the  Branch  Council)  to  dis- 
pense with  such  provisions  of  the  Act  as 
they  think  fit,  in  favour  of,  amongst  other 
classes  of  practitioners,  persons  acting  as 
anigeons  in  the  public  service.  Sect  26 
enacts  that  *'no  qualification  shall  be 
entered  on  the  register,  either  on  the  first 
registration  or  by  way  of  addition  to  a 
registered  name,  unless  the  registrar  be 
satisfied  by  the  proper  evidence  that  the 
person  claiming  is  entitled  to  it ;  and  any 
appeal  from  the  decision  of  the  registrar 
may  be  decided  by  the  general  council ;" 
**  and  any  entry  which  shall  be  proved  to 
the  satislaetion  of "  the  couneil  **  to  have 
been  fraudulently  or  incorrectly  made  may 
be  erased  from  the  register  by  order  in 
writing  of"  the  council.  And,  by  sect. 
99,  *'  if  anr  registered  medical  pnotltioner 
shall  be  convicted'*  '*  of  anv  felony  or 
misdemeanour,"  *'  or  shall  after  daa  in- 
quiry be  Judged  by  the  general  eouncU  to 


have  been  guilty  of  infamous  conduct  in 
any  professional  respect,  the  general  coun- 
cil may,  if  they  see  fij^ irect  the  registrar 
to  erase  the  name  of  nch  medical  pmcti- 
tioner  from  the  register." 

O.,  a  medical  practitioner,  was  regis- 
tered under  sect.  46,  by  special  order  of 
the  branch  council,  on  his  representation 
diat  he  was  acting  as  a  surgeon  in  the 
pMie  service.  Subsequently  the  general 
council,  after  holding  sn  inquiry  of  which 
he  had  due  notice,  and  at  which  he  at- 
tended under  protest  but  made  no  defence, 
erased  his  name  from  the  register,  on  the 
grounds,  first,  that  it  was  proved  to  their 
saUsfaction  that  the  entry  of  it  was  frandu- 
lently  and  incorrectly  made ;  secondly, 
that  they,  after  due  inquiry,  judged  him  to 
have  been  guilty  of  infamous  oondnct  in  a 
professiouid  respect. 

Held,  dischai^g  a  rule  for  a  manda- 
mus to  the  general  council  to  restore  O.'s 
name  to  the  register,  that  the  council  had 
jurisdiction  under  the  circumstances  to 
erase  his  name :  both  under  sect.  96,  the 
second  clause  of  which  was  not  limited  to 
tiie  case  of  persons  registered  under  sects. 
15  or  17,  and  under  sect.  29,  whidi  did 
not  make  it  a  condition  to  the  erasure  that 
the  infamous  professional  conduct  of  which 
O.  was  judged  guilty  should  have  been 
proved  to  the  council  to  have  occurred  be- 
fore his  registration.  tUgina  v.  General 
OsaactI  o/MedieeU  Education,  525. 

MEBCmANT  SHIPPING  ACTT,  1854. 

(17  &  18  ViOT.  o.  104.) 

Sects.  19,  107,  957.  What  proof  necessary 
to  pffoeKO  eonvietion  for  offence  of  har- 
bouring seamen  deserting  from  British 
•hip.     Ship  how  proved  British. 

The  sections  coming  under  the  head  of 
**  Discipline*'  in  The  Merchant  Shipping 
Act,  1854,  17  &  18  Vict.  c.  104,  have  re- 
ference to  British  ships  alone. 

Cne  of  these,  sect.  257,  renders  liable  to 
a  penalty  *' every  person  who  wilfully 
harbours  or  secretes  any  seaman  or  ap- 
prentice who  has  deserted  from  his  ship.'* 
Held  that,  in  order  to  convict  an  offender 
under  this  section,  it  must  be  shown  that 
the  ship  deserted  from  is  a  British  ship: 
and  that,  inasmuch  as  by  sect.  19  *'  every 
British  riiip  must  bo  registered,"  **  and  no 
ship"  tiiereby  *'  required  to  be  registcrctl 
shall,  unless  registered,  be  recognised  as 
a  British  lAiip,*'  proof  that  the  ririp  is  re- 
gistered must  also  be  given,  either  by  the 
production  of  the  original  register,  or  by 
an  examined  or  eerti&d  copy  of  it,  as  re- 
tailed by  seot.  107.     /Leary  v.  U^t  178. 

METBOPOUS  LOCAL  MANAGE- 
MENT Acrr. 

(18  ft  19  Vict.  o.  190.) 
Seeti.  158,  159.    APportiMUMnt  by  District 
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Board  of  expenses  of  execating  the  Act, 
between  the  pRrisheg  in  the  district.  Dis- 
cretion of  Board.  Principles  and  finality 
of  apportionment. 

By  the  Metropolis  Management  Act, 
1855,  18  &  19  Vict.  c.  ISO,  s.  158,  every 
Metropolitan  District  Boaid  is,  by  order 
under  its  seal,  to  require  the  overseers  of 
the  several  parishes  in  the  district  to  levy 
and  pay  over  to  the  Board  the  snms  which 
it  requires  for  defraying  the  expenses  of 
the  execution  of  the  Act ;  distinguishing, 
in  snch  order,  the  snms  required  for 
sewerage  expenses  from  those  required  for 
other  expenses  under  the  Act.  By  sect. 
159,  if  it  appears  to  the  Board  that  all  or 
part  of  the  expenses  for  defraying  which 
the  order  is  made  have  been  incurred  for 
the  special  benefit  of  part,  or  not  for  the 
equal  benefit  of  the  whole,  of  the  district, 
the  order  may  direct  the  sums,  or  part  of 
them,  required  to  be  levied,  to  be  levied 
in  the  part  of  the  district  specially  bene- 
fited, or  may  exempt  any  part  of  the  dis- 
trict from  the  levy,  or  require  a  less  rate 
to  be  levied  thereon,  as  the  circumstances 
may  require ;  and  if  in  the  judgment  of 
the  Board  an  entire  parish  is  entitled  to 
exemption,  no  order  need  be  made  on  such 
parish. 

Held,  that  the  effect  of  the  Act  is  to 
substitute  districts  for  the  parishes  of 
which  they  are  composed,  for  all  purposes 
of  management,  taxation,  and  expendi- 
ture; not  for  purposes  of  management 
only.  That  the  rates  leviable  in  the  com- 
ponent parishes  under  the  orders  of  a  Dis- 
trict Board,  are  raised  for  the  benefit  of 
the  whole  district,  though  apportioned  be- 
tween the  parishes.  That,  prim&  facie, 
the  rates  ought  to  bo  apportioned  between 
the  parishes  according  to  their  respective 
rateable  value,  and  not  according  to  the 
outlay  in  them  respectively ;  subject  to  al- 
lowances, at  the  discretion  of  the  Board, 
in  cases  falling  within  sect  159.  That  an 
order  of  a  District  Board  on  a  parish, 
distinguishing  between  the  sums  required 
for  sewerage  and  for  other  expenses,  is 
good  under  sect.  158,  and  is  final,  if  made 
by  the  Board  after  an  impartial  exercise 
of  the  discretion  given  to  it  by  sect.  159 ; 
the  decision  of  the  Board,  so  arrived  at, 
as  to  the  amount  proper  to  be  required 
from  a  parish,  being,  even  if  erroneous, 
conclusive.  Overaeers  of  Si.  Botolph  Aid- 
gat€  V.  Whitechapd  Board  of  WorkSy  89. 

[MINERALS  AND  MINES. 

Extent  of  owneHs  right  in  laud.    Allotment 
by  Commissioners  with  reference  to  mines. 

Primd  'facie^  the  owner  of  land  is  enti- 
tled to  the  surface  itself,  and  all  below  it, 
ex  jure  naturte ;  those  who  seek  to  dero- 
gate from  that  right  must  do  so  by  virtue 
of  some  grant  or  conveyance. 

The  rights  of  the  grantee  of  the  mineralt 


depend  on  the  terra  of  the  deed  by  which 
they  are  conveyed.  Under  a  grant  of 
minerals,  a  power  to  get  them  is  a  neces- 
sary incident. 

In  1770  a  private  Act  of  Parliament 
was  passed  to  provide  for  the  allotment  of 
oommons  and  commonable  lands,  &e. 
These  lands  were  described  as  having 
mines  under  the  surface.  Commissionen 
were  appointed  to  allot  (having  due  regard 
to  the  mines)  according  to  the  rights  of  the 
various  persons  interested  in  the  lands, 
some  of  which  were  divided  into  small 
parcels.  The  Commissioner!!,  by  their 
award,  allotted  the  lands,  so  that  some  of 
the  mines  allotted  to  A.  were  situated 
under  portions  of  the  land  allotted  to  B. 
The  persons  interested  executed  this  award, 
which  (reciting  that  this  mode  of  allotment 
had  been  necessary)  contained  a  clause, 
declaring  that  the  proprietors  agreed  with 
each  other,  and  their  heirs,  that  the  lands 
so  allotted  should  be  lawfully  held  and 
enjoyed  by  the  allottees  without  molesu- 
tion,  and  without  any  mine  owner  being 
subject  to  any  action  for  damages  on  ac- 
count of  working  and  getting  the  mines, 
or  by  reason  that  the  lands  might  be  '<  ren- 
dered uneven  and  less  commodious  to  the 
occupiers  thereof,  or  by  sinking  in  hol- 
lows, and  being  otherwise  defac«i  and  in- 
jured where  such  mines  shall  be  worked 
....  the  several  proprietors  having  agreed 
with  each  other,  and  being  willing  and 
desirous  to  accept  their  respective  allot- 
ments in  their  several  situations  hereinbe- 
fore declared,  subject  to  any  inconrenienee 
or  encumbrance  which  may  arise  from  the 
cause  aforesaid."  The  mines  were  worked 
by  A.,  his  assignee,  and  the  surface  of  the 
land  thereby  (but  without  negligence)  in- 
jured : 

Held,  that  whatever  is  the  general  right 
in  the  surface  to  support,  this  clause  in  the 
award  operated  as  a  grant  of  a  right  to 
disturb  the  surface  of  the  land,  and  B., 
therefore,  could  not  maintain  an  actioii  for 
damage  on  that  account. 

Qu.  Whether  this  clause  could  operate 
as  a  release  of  the  right  to  support  ? 

The  circumstances  that  (some  years  after 
the  award,  but  many  more  than  twenty 
years  before  the  injury  complained  of) 
houses  were  erected  on  the  land  was  held 
not  to  make  any  difference  with  regard  to 
the  relative  rights  of  the  parties  under  the 
award.  Bowbotham  v.  IFiVson,  H.  of  L., 
752.] 

MINES. 

Under  canal.  Owner  when  entitled  to  work, 
though  he  thereby  damages  the  canaly 
409.     Cakal,  II. 

MUNICIPAL  (X)RPORATIOKS 
REFORM  ACTS. 

(5  ft  6  W.  4,  o.  76 ;  7  W.  4  4  1  Vicr. 
0.  78.) 
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I.  5  4  6  W.  4,  c.  7S,  ».  97.  UhyoT  of 
boroagfa  how  far  entitled  to  precedence  in 
it. 

The  Municipal  Corporations  Heform 
Act,  5  &  6  W.  4,  c.  76,  s.  57,  enacts 
"  That  the  mayor  for  the  time  being  of 
ererj  borough  shall  be  a  justice  of  the 
peace  of  and  for  such  borough,  and  sliall 
continne  to  lie  such  justice  of  the  peace 
during  the  next  succeeding  year  aftier  he 
shall  oease  to  be  muyor;^*  ''and  such 
mayor  shall,  daring  the  time  of  his  mayor- 
alty, have  precedence  in  all  places  within 
the  borough." 

Held,  that  this  section  refers  to  social, 
not  magisterial,  precedence  ;  and  therefore 
does  not  entitle  a  mayor,  during  his  may- 
qralty,  to  take  precedence  and  to  preside 
at  all  meetings  of  the  borough  justices, 
held  in  the  borough,  at  which  a  chairman 
is  required.  ICx  parte  Mayor  of  Birming- 
ham, 222. 

n.  7  W.  4  &  i  Vict.  e.  78,  s.  14.  Soffi- 
dency  of  description  of  candidate's  Chris- 
tian name  by  a  well-known  eontractton, 
in  voting  paper  for  election  of  aldermen. 

Stat.  7  W.  4  &  1  Vict  c.  78,  s.  14, 
enacts  that  aldermen  shall  be  elected  in 
boroughs  by  the  personal  delivery  to  the 
mayor  or  chairman,  at  the  meeting  for  the 
election,  by  each  councillor  entitled  to 
vote,  of  a  voting  paper  containing,  inter 
alia,  the  Christian  name  and  surname  of 
the  persons  for  whom  he  votes. 

Held,  that  the  statute  is  satisfied  if  the 
voting  paper  contains  a  contraction  of  a 
Christian  name  which  is  well  known  and 
in  ordinary  use  as  representing  that  name : 
and  that,  in  such  a  case,  the  name  need 
not  be  written  in  full.  That,  therefore, 
the  contractions  "  Wm.'»  and  "  Willm." 
may  be  nsed  in  a  voting  paper  as  equiva- 
lent to  "  William."  BegiHa  v.  Bradley, 
834. 

MUTINY  ACT. 

For  1857,  20  Vict.  c.  13,  is.  1,  38,  40,  41  ; 
338.    Habkas  Cobpus,  II. 

NEGLIGENCE. 

Injury  to  servant  through  negligence  of 
master  while  working  with  him.  Liability 
of  master  and  of  his  partner,  701.  Mas- 
tie  AHO  Sbkyant,  in. 

NXnSANCES  REMOVAL  ACT 
(ENGLAND)  1855. 

(18  4  19  Vict.  o.  121.) 

I.  Sects.  3,  7,  22.  Primary  liability  of 
houses  using  sewer  to  assessment  to  rate 
for  deihiying  expense  of  it,  before  resort 
lyy  Nuisances  Bemoval  Committee  to  high- 
way rates  as  an  auxiliary  fund.  Certi- 
orari when  lies,  though  taken  away  by 


Bv  the  Nuisances  Removal  Act  for 
England,  1855,  18  &  19  Vict,  c  121,  s. 
22,  whenever  any  drain  used  for  the  con- 
veyance of  sewage  from  any  house,  build- 
ings, or  premises,  is  a  nuisance,  and  can- 
not, in  the  opinion  of  the  Local  Authority, 
be  rendered  innocuous  without  the  laying 
down  of  a  sewer,  the  Local  Authority  are 
empowered  and  required  to  lay  down  such 
sewer,  and  are  authorized  and  empowered 
to  assess  ertry  house,  building,  or  pre- 
mises using  the  same,  to  such  payment  as 
they  shall  think  just  and  reasonable.  By 
sect.  3,  in  a  place  where  a  nuisances  re- 
moval committee  constitutes  the  Local 
Authority,  the  surveyors  of  highways  for 
the  time  being  of  such  place  arc  made  ex 
officio  members  of  the  committee.  And 
by  sect.  7,  *'  all  charges  and  expenses  in- 
curred by  the  Local  Authority  in  execu- 
ting this  Act,  and  not  recovered  as  by  this 
Act  provided,  may  be  defrayed**  in  such  a 
place  *'  out  of  highway  raten,  or  any  fund 
applicable  in  aid  or  in  lieu  thereof." 

A  nuisances  removal  committee  having, 
under  sect.  22,  laid  down  a  sewer  to  ren- 
der innocuous  a  drain  constructed  before 
the  passing  of  the  Act  by  the  then  sur- 
veyors of  highways :  Held,  that  whether 
or  not  by  reason  of  sect.  7  the  highway 
rates  were  available  as  an  auxiliary  fund 
towards  defraying  the  expenses  thus  in- 
curred, the  committee  were  bound,  before 
resorting  to  that  fund,  to  assess  in  the  first 
instance,  under  sect.  22,  the  houses,  build- 
ings, and  premises  using  the  sewer. 

An  order  of  justices  not  warranted  by 
the  provisions  of  an  Act  of  Parliament, 
may  be  removed  into  this  Court  by  cer- 
tiorari, though  the  Act  contains  a  section 
taking  away  the  certiorari.  Regina  v. 
Goue,  277. 

n.  Sect.   22.    What  is  a  house  '  using'  a 
sewer. 

By  The  Nuisances  Removal  Act  for 
England,  1855,  18  &  19  Vict.  c.  121,  s. 
22,  whenever  any  drain  used  for  the  con- 
veyance of  sewage  from  any  house,  build- 
ings, or  premises,  is  a  nuisance,  and  can- 
not, in  the  opinion  of  the  Local  Authority, 
be  rendered  innocuous  without  the  laying 
down  of  a  sewer,  the  Local  Authority  are 
empowered  and  required  to  lay  down  such 
sewer,  and  are  authorised  and  empowered 
to  assess  every  house,  building,  or  pre- 
mises using  the  same,  to  such  payment  as 
they  shall  think  jnst  and  reasonable. 

Under  this  Act  the  parish  of  H.  was,  in 
the  first  instance,  divided  into  four  dis- 
tricto.  The  Local  Authority,  in  1855, 
oonstructed  a  sewer  in  one  of  these,  in 
order  to  render  a  nuisance  there  inno- 
cuous; B.'s  house,  situated  there,  was 
assessed  to  the  expense  of  the  oonstmction  \ 
and  B.  paid  an  agreed  composition  on  the 
assessment.  In  1856  the  Local  Authority 
eoostmctod  another  sewer  in  a  seeoad  dis* 
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trict,  in  order  to  render  n  nniaaaoe  in  that 
dietrict  innoemrae.  These  two  sewers 
broogbt  down  the  sewage  Arom  the  two 
dii^ricts  into  « third,  in  sneh  qnnntities  as 
to  greatly  increase  a  pre-existing  nuisance 
there :  in  order  to  render  which  innocuous, 
the  Local  Authority,  in  1859,  constructed 
a  further  sewer,  running  through  the  third 
and  fourth  districts,  and,  upon  its  comple- 
tion, resolved  that  the  drainage  of  all  four 
districts  should  form  one  system,  the  total 
costs  of  the  diflferent  works  be  ascertained, 
and  the  houses,  &c.,  through  all  four  dis- 
tricts, using  the  sewers,  be  equally  assessed 
towards  the  expenses  incurred* 

Held  that  B.'s  house,  above  mentioned, 
was  liable  to  be  re-assessed  to  such  ex- 
pense as  a  house  "  using"  the  whole  sew- 
erage system,  within  the  meaning  of  sect. 
22.    Begina  r.  Bodkin,  271. 

OFFICE. 

Of  Assistant  in  Saddlers'  Company.  Man- 
damus to  restpre  to,  42.    Chabtbr. 

OYERSEERS. 

Power  of,  to  enforce  poor  rate  made  by  pre- 
decessors. 8tats.  43  Elis.  c.  2,  s.  4  $  17 
O.  2,  c.  36,  s.  11 ;  574.    Ratb,  I.  2. 

PARENT  AND  CHILD. 
Habsas  Cobpus,  I. 

PARLIAMENT. 

Extent  of  protection  of  witness  examined 
before  Commissioners  appointed  to  inquire 
into  corrupt  practices  at  election  for  mem- 
ber of,  658.    Etidbkgb,  I.  1,  ii. 

PARTNERSHIP. 

I.  In  freight.  Liability  of  one  partner  to 
pay  demurrage  to  the  other,  203.    Ship 

ABD  ShIPPIHO,  II. 

n.  Liability  of  partner  to  serrant  of  the 
partnership,  injured  by  a  copartner  in 
course  of  work  within  scope  of  the  partner- 
ship,^701.    Mastbb  ahd  Sbbyaht,  m. 

PATENT. 

Where  the  qoostion  of  novelty  or  infKnge- 
ment  depends  merely  on  the  construction 
of  the  specification,  it  is  one  entirely  for 
the  Judge,  but  where  it  also  depends  on 
other  circumstances,  such  as  the  degree  of 
difl^rence,  or  of  similitude  between  two 
machines,  it  is  a  mixed  question  of  law 
and  fact :  what  the  jurymen  find  to  have 
been  done  is  the  matter  of  fact ;  but  the 
Judge  must  apply  that  fact  according  to 
the  rules  of  law,  and  is  entitled  and  bcMind 
to  say  whether  what  has  been  done 
amounts  lo  an  infringement. 

The  plaintiff  took  out  a  patent  for  an 
improvement  in  machinery  used  for  roTing 
eotton.  His  specification  i^ipeared  to 
claim  the  disooreiy  of  the  application  of 


the  principle'of  oentrifuiral  foree  for  endk 
a  purpose,  but  he  filed  a  disclaimer,  dedar- 
ing  that  he  intended  to  claim  only  the  ap- 
plication of  centrifugal  foroe  in  tlw  par^ 
ticular  manner  described  in  the  spedfiea* 
tion: 

Held,  that  taking  these  two  init wnii 

together  {dub.  Lord  Wensleydsde),  ^y 
sustained  the  patent. 

The  particular  manner  described  was  by 
the  use  of  *<  a  weight."  The  defendants 
employed  a  machine  similar  in  many  res- 
pects, but,  though  using  weight,  or  pres- 
sure occasioned  by  wei^,  as  a  force,  not 
nsing  "a  weight": 

Held,  that  this  did  not  amount  to  an  in- 
fringement of  the  plaintiff' *s  patent  ;  and 
that  the  Judge,  on  seeing  this  distinction, 
ought  idvb.  Lord  Campbdly  C.)  so  to  have 
directed  the  jury. 

On  a  trial  for  the  infringencBt  of  a 
patent,  the  Judge  declared  his  opinkm  that 
the  specification  and  disclaimer  were  sniB- 
cient  to  sustain  the  patent,  but  he  reserved 
that  question  for  the  Court.  A  Tnrdift 
was  given  for  the  plaintiff.  A  rule  to 
enter  the  verdict  for  the  defendants  was 
obtained,  but  was  dischai^ged.  Leave  lo 
appeal  was  granted  under  the  17  4  18 
Yict.  c.  125,  and  the  Court  added  to  the 
leave,  "  and  also  on  the  ground  that  tak- 
ing the  specification  and  disclaimer  to  be 
good,  there  was  no  evidence  to  go  to  the 
jury  of  infringement. ' '  This  second  point 
had  not  been  discussed  in  the  Court  bdow. 
The  Court  of  Exchequer  Chamber  alDraied 
the  judgment  of  the  Court  below  en  die 
question  of  the  sufficiency  of  the  specifica- 
tion and  disclaimer,  but  directed  a  .new 
trial,  on  the  ground  that  there  was  no  eri- 
dence  of  infringement  to  go  to  the  jmy : 

Held,  that  the  Court  of  ExdMqncr 
Chamber  had  authority  to  grant  a  new 
trial. 

The  opinion  of  scientific  witnesses  as  la 
whether  there  has  or  not  been  an  infringe- 
ment ought  not  to  be  received  (per  Lord 
Wensleydale).  Seed  v.  Biggims,  H.  of 
L.,  725.] 

PAYMENT. 
By   halves   of  Bank   notes,  22.      Baik 

NOTBS. 

PIER. 
Landing  tolls  at,  365.    Toll,  II 

PLEADING. 

Set  off.  How  far  and  how  far  not  pleadable 
to  declaration  by  aceommodation  aoeaptor 
of  bill,  after  paying  it,  against  aoewme- 
dation  drawer,  for  reimbwsensent  of 
amount  of  hill  and  interest,  and  of  costs 
of  action  by  the  holder  against  plaint&ll 

Declaration  that,  m  considemtien  thst 
plaintiff  would  accept,  for  delendaat'a  ae- 
commodation,  a  bill  of  exdmnft  drawa 
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by  Mmdant  on  plftintiff,  and  would  de- 
liver the  Mme  to  defendent  in  order  that 
be  might  negotiate  it  for  bis  own  nse,  de- 
lendant  promiied  plaintiir  to  indemnify 
and  save  him  harmleet  from  anjr  conse- 
quent loss  or  damage.  Ayerment  that 
plaintiff  aocepted  the  bUl  and  detivered  it 
to  defendant.  Breach^  that  defendant  did 
not  indemnify  or  save  harmless  plaintiff 
from  loss  or  damage ;  and  plaintiff,  as  ac- 
eeptor,  was  obliged  to  and  did  pay  W.,the 
holder,  the  amount  of  the  bill  and  interest, 
and  the  costs  of  an  action  on  the  bill  by 
W.  against  plaintiff,  as  acceptor;  and 
plaintiff  also  incurred  costs  and  expenses 
in  defending  and  settling  such  action. 

Pleas.  1 .  To  so  mnch  of  the  declaration 
as  relates  to  plaintiff's  claim  in  respect  of 
his  payment  to  W.  of  the  amount  of  the 
bill  and  interest ;  A  set-off. 

Demurrer.    Joinder  in  demurrer. 

S.  To  so  much  of  plaintiff's  claim  as 
relates  to  the  costs  of  the  action  brought 
by  W.  against  plaintiff,  and  the  costs  and 
expenses  incurnMi  by  plaintiff  in  defending 
and  settling  the  said  action;  That  the 
whole  of  the  said  costs  and  expenses  were 
incurred  by  plaintiff  at  defendant's  re- 
quest :  concluding  with  a  set-off. 

Replication  thereto,  That  the  said  costs 
and  expenses  were  not,  nor  was  any  part 
thereof,  incurred  at  defendant's  request  as 
alleged. 

Demurrer.    Joinder  in  demurrer. 

Held,  that  the  first  plea  was  good,  for 
thai  plaintiff's  claim  in  respect  of  the 
amount  of  the  bill  and  interest  was  a  liqui- 
dated demand,  capable  of  being  ascertained 
with  precision  at  the  time  of  pleading; 
and  was  separable  from  the  rest  of  the 
claim,  though  mixed  up  with  it  in  one 
count.  That  the  second  plea  was  bad,  be- 
ing pleaded  to  costs  and  expenses  incurred 
by  plaintiff,  but  not  paid,  and  thoefore 
not  constituting  a  liquidated  demand  to 
which  a  set-off  could  be  pleaded.  Cra«j»- 
len  T.  WaUUr,  981. 


FOOB. 


I.  Settlement. 


1.  By  renting  a  tenement 


i.  Bequisites  to ''a  separate  and  distinct 
dwelUng-honse'*  wiUiin  stat.  6  O.  4,  c 
57,  s.  S. 

C.  rented  and  occupied  the  ground  floor 
of  a  house,  consisting  of  a  shop  and  two 
small  rooms.  Access  to  the  shop  and  the 
rooms  was  gained  by  room  doors  opening 
out  of  a  passage.  This  passage  led  through 
the  house  from  the  street  in  fVoot  to  ayard 
at  the  back,  and  was  closed  by  tlm  house 
front  door  at  one  end  and  a  back  door  at 
the  other.  K.  rented  and  occupied  the 
upper  floor ;  access  to  which  was  gained 
by  an  outside  staircase  leading  from  the 
backyard.     The  bottom  of  this  staircase 


was  situated  just  outside  the  back  door  of 
the  passage,' and  K.  could  gain  it  either 
from  the  rear  of  the  house  in  the  first  in- 
stance, or  by  entering  at  the  front  door 
and  passing  through  the  passage  to  the 
rear.  C.  and  K.  each  had  a  key  of  the 
front  door,  which  door,  and  the  passage, 
both  of  them  used  at  pleasure,  and  t^y 
each  kept  clean  a  distinct  half  of  the  pas- 
sage. .  Both  front  and  back  doors  of  the 
passage  were  kept  closed  at  night. 

Held,  that  the  fioor  rented  and  occupied 
by  C.  was  not  "  a  separate  and  distinct 
dwelling-house"  within  stat.  6  G.  4,  c. 
57,  s.  S,  and  that,  therefore,  C.  did  not 
gain  a  settlement  by  renting  it.  Begina 
T.  Einncki  437. 

ii.  Settlement  not  gained  by  Wesleyan 
minister  paying  rent  and  taxes  for  house 
taken  for  him  by  the  stewards  of  his 
circuit,  who  reimburse  him.  Stats.  6 
G.  4,  e.  57,  s.  2 ;  1  W.  4,  c.  16,  s.  1  ; 
4  4  5  W.  4,  c.  76,  s.  66. 

By  the  practice  of  a  Wesleyan  congre- 
gation, certain  of  its  members  were  ap- 
pointed stewards  for  a  given  circuit,  and 
were  called  circuit  stewards.  One  of  their 
duties  was  to  take  and  furnish  houses  for 
their  ministers  ofllciating  within  the  cir- 
cuit The  rents  of  such  houses  were  some- 
times paid  by  the  circuit  stewards,  and 
sometimes  by  the  ministers;  if  by  the 
ministers,  the  stewards  repaid  them  the 
amount,  together  with  the  amount  of  the 
rates  and  taxes  in  respect  of  the  houses, 
which  were  paid  by  the  ministers  in  the 
first  instance.  It  was  the  custom  of  the 
congregation  to  appoint  a  minister  to  ofli- 
date  in  a  given  place  for  one  year  certain, 
during  which  he  could  not  be  removed; 
and  no  minister  officiated  for  more  than 
three  years  in  the  same  place. 

At  Michaelmas,  1832,  the  circuit  stew- 
ards took  and  furnished  a  house  at  C,  a 
place  in  the  circuit,  for  a  year  certain,  at 
the  rent  of  2(V.,  as  a  residence  for  W., 
who  was  then  appointed  to  be  minister  at 
C.  W.  immediately  took  possession  and 
occupied  the  house,  as  minister,  till 
Michaelmas,  1635.  During  the  three 
years  of  his  occupation,  W.  paid  the  an- 
nual rent  of  20/.  for  the  house  to  the  land- 
lord ;  he  was  also  in  each  of  those  years 
assessed  to  and  paid  the  poor-rates  for  C. 
Both  rent  and  poor-rates,  however,  were 
repaid  to  him  by  the  circuit  stewards. 

Held,  that  W.  did  not  gain  a  settlement 
in  C.  by  renting  a  tenement,  or  by  assess- 
ment to  and  payment  of  rates  and  taxes, 
under  stats.  6  Q.  4,  c  57,  s.  2 ;  1  W.  4, 
c.  16,  s.  1 ;  and  4  ft  5  W.  4,  c.  76,  s.  66. 
Regina  v.  Ov€ruer§  of  Itwrton^  555. 

9.  By  residence. 

Order  of  justices  adjudging  settlement  of 
pauper  lunatic,  under  stat  16  4  17 
Vict.  e.  97,  s.  97.    Eflbet  of  sect  101 
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POOR. 


Acqaltition  by  nnemancipftted  pauper 
lunatic  of  statos  of  irremoyability,  under 
stats.  9  A  10  Vict  e.  •«>  11  ft  IS  Viet 
e.  111. 

On  irtli  October,  1854,  J.  R.,  iw'howas 
then  eighteen  years  old  and  liTing,  mi- 
emancipAted,  with  his  father,  T.  R.,  iii  the 
parish  of  A.  in  the  S.  Union,  was  remored 
as  a  Innatic  pauper  to  an  as^rlam,  where 
he  had  since  continued.  At  that  time  both 
T.  R.  and  3,  R.  had  resided  in  A.  for 
more  than  the  fire  next  preceding  years. 
T.  R.  continued  to  reside  there  till  1857, 
when  he  left,  and  had  not  since  returned. 

T.  R.'s  settlement,  both  on  and  since 
17th  October  1854,  Was  in  the  parish  of  O. 
J.  R.  was  maintained  in  the  asrlnin  from 
that  date,  at  the  cost  of  the  S.  union,  mi- 
til,  it  being  disoorered  that  T.  R.  had  left 
A.,  an  order  of  justices  was,  on  Uth  Octo- 
ber, 1859,  made  under  stat.  16  4b  17  Vict, 
c.  97,  s.  97,  adjudging  J.  R.  to  be  settled 
in  6.,  and  ordering  G.  to  paj  the  preced- 
ing twelre  months'  expenses  of  his  main- 
tenance, and  a  weekly  sum  for  his  future 
support.  Sect.  102  of  that  Act  prorides 
ihat  all  expenses  incurred  for  the  remoral, 
maintenance,  &c.,  of  a  pauper  Innatic 
rerooTed  to  an  asylum,  '*  who  would  at  the 
time  of  his  being  conveyed  to  such  asylum'' 
"  hare  been  exempt  from  removal  to  the 
parish  of  his  settlement''  '^  by  reason  of 
some  provision  in"  stat.  ^  4b  10  Vict.  c. 
66i  '*  shall  be  paid  by  the  guardians  of  the 
parish  wherein  such  lunatic  shall  hare  ac- 
quired such  exemption,"  '^  and  where  such 
parish  shall  be  comprised  in  any  Union  the 
same  shall  be  paid  by  the  guardians,  and 
be  charged  to  the  common  fund  of  such 
Union ;"  *<  and  no  order  shall  be  made 
nnder  any  provision''  "  in  this'*  **  Act  on 
the  paridi  of  the  settlement  in  respect  of 
any  snch  lunatic  pauper. " 

On  a  case  stated  for  this  Court  on  an 
appeal  to  Sessions  by  G.  against  the  order 
of  11th  October  1859  :  Held,  that  stat.  16 
ft  17  Vict.  e.  97,  s.  109,  applied,  and  the 
order  was  therefore  bad.  That  J.  R.  was, 
at  the  time  of  his  being  conveyed  to  the 
asylum,  exempt  from  removal  to  6.  by 
reason  of  a  provision  in  stat.  9^10  Tict. 
c.  66,  with  whidi  the  amending  sUtnte  11 
ft  IS  Vict.  c.  ill,  was  to  be  read  as  one  : 
and  had  himself,  though  not  sui  juris,  ac- 
quired snch  exemption  in  A.  Begins  t. 
OverseoTB  of  St.  GileM,  994. 

n.  Removal. 

1.  Exemption  from  removal,  nnder  stats. 
9  ft  10  Tict.  c.  66,  and  16  ft  17  Vict.  c. 
97,  s.  lOS,  of  unemancipated  pauper 
lunatic,  924.    Poor,  I.  S. 

9.  Stats.  4  ft  5  W.  4,  0.  76,  ss.  79,  84, 
99;  U  ft  IS  Vict.  e.  43^  ss.  11,  85. 
Order  on  parish  of  settlement  for  costs 
of  maintenance  of  pauper  removed  under 
order  of  removal.  Time  for  laying  in- 
formation for  sacb  costs  by  relieving' 


^rish.    Extent  of  fiabUity  of  pitfnh  ef 
settlement.    Notice  of  ebargeiAnslj. 

Stat.  4  ft  5  W.  4,  e.  76,  s.  84,  «naels, 
'*  That  the  parish  t6  lArhieh  any  poor  ^er^ 
#on  wh6se  ietllemenf  shall  be  in  qn^siioB 
M  the  time  of  Anting  relief  sImlII  be 
admitted  or  finally  adjudged  to  Mo6g 
shall  be  chargeable  wiili  and  liable  to  fky 
«be  cost'*  *'  of  the"  «*  maiatettaDce  tf  sMh 
poor  person,  and  siieh  cost"  **  may  be  re- 
covered against  such  parMi  in  the  same 
manner  as  any  penalties  or  forfeitvrerare 
by  this  act  recovehibte  r"  protided  fhat 
sttch  parish  shall  pay  to  Ihe  relieviag^  par- 
hh  such  cost  from  snch  time  only  a*  notice 
that  the  poor  person  has  becon«  chargea- 
ble shall  have  been  sent  by  the  relieving 
parish  to  the  parish  of  seltleosent  By 
sect.  79  no  poor  persod  is  to  be  removed, 
nnder  an  order  of  removal,  mitil  twenty- 
one  days  afWr  written  notice  of  Kis  being 
chargeable  has  been  sent  by  the  relieving 
parish  to  the  parish  of  settlement,  have 
elapsed  without  an  appeal  by  the  lalfcr 
parish  against  the  order  of  removal.  By 
sect.  99,  fienalties  and  forfeitmres  nnder 
the  Act  are  made  recoverable  by  inlbrna- 
lioji  btfore  justices  and  their  order  dttreoa, 
no  time  b6ing  limited  Ibr  laying  the  isfer- 
Biatioti. 

Staf.  II  ft  19  Vrct.  «.  43,  s.  11,  cmcIs, 
*'Thai  hi  all  cteses  where  no  time  is** 
"specially  limited  for"  *  Maying  anv" 
<<  infbrmation  in  the  Act"  <*  of  Parliament 
Mating  to  each  particiriar  ease,"  <*  snch 
information  shall  1m  laid  within  six  calen- 
dar ittonths  from  the  time  when  the  matfer 
of  such"  "information"  "arose."  By 
sect.  S9,  <<  Nothing  in  this  Act  shall  ex- 
tend er  be  eonstnied  to  extend  to  any 
#arrant  or  order  fat  the  removal  of  any 
pottT  person  who"  *'  shall  beeone  clmrge> 
able  to  any  parish." 

An  order  having  been  made  fbr  fte  re- 
moval of  a  fbiaale  ^tiper,  written  notica 
of  her  chargeahility  #as  sent  by  the  teiiev- 
ing  parish  to  the  palish  of  settlesMnt, 
which  did  not  appeal  against  the  order  of 
removal.  At  th^  date  of  the  order  the 
pauper  was  pregnnnt,  thongh  not  nmahltf 
to  bear  removal.  She  so  continned  for 
some  months,  and  vfka  not  actoally  r»- 
moved  till  after  her  delivery^  and  five 
months  after  the  serriee  of  the  notiee  of 
diargeahility.  Neariy  six  years  after  her 
removal,  the  relieving  parish  laid  an  infor- 
mation before  justices  against  the  paridi 
of  settlement,  for  the  cost  of  her  mainte- 
nance from  the  time  of  the  service  of  the 
notice  of  chaigeability  to  that  of  hter  actual 
removal :  and  the  justices  made  an  order 
fot*  the  full  amount. 

On  appeal  by  the  parish  of  settlemcBt 
against  this  order:  held,  First,  that  tha 
relieving  parish  was  entitled,  nnder  slai* 
4  ft  5  W.  4,  c«  76,  ss.  79,  84,  and  99,  r 
the  cost  Of  die  pauper's  maintenance  0tif 
for  toft  twenty-one  days  next  after  tlieMr* 
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Tiofi  of  h1€  notio6  of  diAi'goftbility*  06- 
eondl  J,  that  the  information  on  which  the 
order  was  founded  was  laid  too  late,  hy 
reason  of  stat.  II  4  IS  Vict.  c.  43,  s.  11  ; 
and  was  not  within  the  exemption  in  sect. 
35.     HiU  T.  Tkornerq/i,  S57. 

3.  Notice  of  appeal  against  order  of  re- 
moval, to  wrong  Sessions.  Its  ralidity. 
Jurisdiction  of  right  Sessions,  under 
stat.  IS  ft  13  Vict.  c.  45,  s.  6,  to  dis- 
miss appeal  with  costs,  at  instance  of 
respondents,  to  whom  appellants,  who 
do  not  appear,  have  given  notice  of 
ahandonment  of  the  ap^al  to  the  wrong 
Sessions. 

Overseers  of  a  parish,  on  which  an  or- 
der of  removal  of  a  pauper  had  heen  made 
bj  two  borough  justices,  gave  notice  of  an 
appeal  against  the  order  to  the  next  Quar- 
ter Sessions  for  the  eountjr  in  which  the 
borough  was  situate.  The  borough  had  a 
separate  Court  of  Quarter  Sessions,  which 
alone  had  jurisdiction  to  hear  the  appeal. 
The  day  before  the  Borough  Sessions  next 
after  the  notice  of  appeal  were  held,  the 
appellants  gave  notice  to  the  respondents 
that,  finding  that  the  Sessions  for  the 
county  had  no  jurisdiction,  they  abandoned 
the  appeal .  The  appellants  did  not  appear, 
and  the  respondents  did,  at  the  Borough 
Sessions ;  which  Court,  on  the  application 
of  the  respondents,  dismissed  the  appeal, 
and  made  an  order  for  the  payment  by  the 
appellants  to  the  respondents  of  the  costo 
incurred  by  the  latter  in  the  appeal. 

Held,  discharging  a  rule  for  a  oelftiorari 
to  bring  up  this  order,  that  the  order  Was 
rightly  made.  That  the  Borough  Sessions 
would  have  had  jurisdiction  to  hear  the 
iippeal,  if  persisted  m  |  the  erroneous  state- 
ment in  the  notice  of  appeal  that  the  ap- 
peal would  be  made  to  tiM  County  Sessions 
being  merely  surplusage :  and  that,  upon 
the  abandonment  of  the  appeal,  the  Bo- 
rough Sessions  had  jurisdiction  under  stat. 
IS  A  IS  Viet.  e.  45,  s.  3,  to  make  the  or- 
der.    Begina  v.  Rtcttdtr  •/  LBed$^  561. 

m.  Bate.    Batk,  I. 

POSSESSION. 
Adverse.    Statute  of  Limitatiovs* 

POWER  Of  SALE. 
Tbudob  avd  Pvbchasbb. 

PRACTICE. 

t.  On  making  order,  by  Court  or  Judge,  for 
inspection  of  real  property,  under  Common 
Law  Procedure  Aet^  1854,  s.  58,  467. 
CoMMOir  Law  Pboobdubb  Act,  1854. 

II.  Right  to  inspection  of  doenment,  and 
part^ars  of  lien,  relied  on  in  pleading 
by  other  side. 

Detinue  for  title  deeds.    PlM,  on  equi- 
table groandsi  thai  befbre  the  detention, 


and  in  the  lifetime  of  M.  P.,  since  de- 
ceased, through  whom  plaintiffs  claimed, 
the  deeds  belonged  to  M.  P.,  who  agreed 
with  J.  N.  to  deposit  them  with  him,  by 
way  of  equitable  mortgage  to  secure  the 
repayment  of  money  lent  by  him  to  M.  P. 
That  from  the  time  of  that  agreement  to 
his  death,  J.  N.  held  the  deeds  on  the 
terms  aforesaid  ;  and  died,  having  ap- 
pointed defendants  executrixes  of  his  will, 
which  they  proved*  That  thereupon  the 
deeds  came  into,  and  thence  till  action 
brought  continued  in,  the  possession  of  de- 
fendants as  such  executrixes ;  and  that 
none  of  the  money  lent  by  J.  N.  to  M.  P. 
had  ever  been  paid.  That,  therefore,  de- 
fendants detained  and  detain  the  deeds  ; 
which  was  the  detention  in  the  declaration 
mentioned. 

Plaintiffs,  who  were  trustees  of  M.  P.'s 
marriage  settlement  and  also  her  execu- 
tors, administered  interrogatories  to  de- 
fendants, who,  in  answer,  admitted  that 
they  had  in  their  possession  a  memoran- 
dum of  a  specified  date,  signed  by  M.  P.9 
agreeing  that  the  deeds  should  remain  in 
the  custody  of  J.  N.  till  repayment  of  the 
moneys  advanced  by  him  to  M.  P. . 

Held  that  plaintiffs,  on  an  affidavit  stat- 
ing that  they  were  entirely  ignorant  of  the 
said  memorandum,  and  had  no  means  of 
ascertaining  anything  of  its  contents,  and 
that  it  was  material  and  necessary,  in  or- 
der to  prosecute  the  action,  that  they  should 
have  inspection  of  it,  were  entitled  to  in- 
spection of  the  meniorandum,  and  also  to 
be  Aimished  by  defendants  with  particu- 
lars of  the  lien  or  mortgage  on  the  deeds 
telied  upon  by  them.  C^fen  v.  Niekrnn^ 
608. 

nt.  Change  of  venue  in  quo  warranto,  147. 

V^HUB. 

PRINCIPAL  AND  AGENT. 

Liability  of  English  agent  for  foreign  char- 
terer, 495.    Smr  AKD  Shippiho,  IV. 

PRISON. 

Proper,  for  offtoder  sentenced  by  Indian 
Court-martial,  388.     H abbas  CoBrts, 

PROHIBITION. 
Lies  to  Criminal  Conrt,  115.    Cobohbb,  I. 

QUARTER  SESSIONS. 

Jttrisdietion  of,  to  dismiss  appeal,  where  no- 
tice of  appeal  to  other  and  wrong  Sessions 
has  been  given  but  abandoned.  Stat.  18 
4  13  Vict  c.  45,  s.  6,  561.    PooB,  II.  3. 

QUO  WARRANTO. 
Change  of  venue  in,  147.    VbmuH. 

RAILWAY. 
How  rated  to  poor  rate.    Ratb»  1. 1>  ir.  t. 
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BATE. 
I.  Poor  rate. 
1.  Principles  of  rateabilttj. 

i.  What  principle  erroneous,  for  ascertain- 
ing rateable  ralue  in  a  parish,  of  the 
part  of  apparatus,  there  situate,  of  a 
waterworks  Company. 

The  pipes  and  reserroirs  of  a  Water- 
works Company  were  so  placed  in  the 
sereral  parishes  in  which  they  were  respec- 
tiTely  situate,  that  the  whole  together 
formed  one  apparatus  for  the  supply  of 
water,  in  some  only  of  such  parishes,  to 
the  customers  of  the  Company ;  a  part  of 
such  apparatus  being  rateable  to  the  poor 
rate  in  each  parish. 

Held,  that  it  was  not  a  correct  principle, 
in  order  to  ascertain  the  rateable  value  of 
the  apparatus  in  any  one  particular  par- 
ish, to  calculate  the  total  rateable  ralue  of 
the  whole  apparatus  in  all  tiie  parishes, 
and  then  diride  that  Talne  among  die 
sereral  parishes,  according  to  the  quantity 
of  land  occupied  by  the  apparatus  in  each 
of  them.  Rtgina  y,  Oveneen  ofPuimeff 
lOS. 

U.  Rateable  value  of  canal  and  adjoining 
lands.  Construction  of  local  Act,  (90 
0.  a,  c.  Ixxxii.  s.  67.) 

The  Act  incorporating  appellants,  a 
canal  Company,  provided  that  the  Com- 
pany should  *'  from  time  to  time  be  rated 
to  all  parliamentary  and  parochial  rates 
and  assessments  for  and  in  respect  of  the 
lands  and  grounds  to  be  purchased  or 
taken  by  the"  '*  Company'*  "  in  pursu- 
ance of  the  *'  Act,  in  the  same  proportion 
as  other  lands  lying  near  the  same  are  or 
shall  be  rated,  and  as  the  same  lands  and 
grounds  so  to  be  purchased  or  taken  would 
be  rateable  in  case  the  same  were  the  pro- 
perty of  individuals  in  their  natural  capa- 
city." 

In  pursuance  of  the  Act,  the  Company 
purchased  lands  and  made  the  canal.  At 
that  time  the  lands  a^oining  those  so  pur- 
chased were  let  for  use  as  mere  land ;  but 
they  afterwards  greatly  increased  in  value, 
and  at  the  time  that  the  rate  now  appealed 
against  was  made,  were  extensively  built 
over,  and  worth,  if  let  for  the  purpose  of 
being  built  on,  6<f.  per  annum  the  square 
yard.  The  average  rateable  value,  at  the 
time  of  making  the  rate,  of  the  nearest 
land  to  the  canal  which  was  then  still  used 
as  mere  land,  was  about  3/.  per  acre  per 
annum.  Upon  other  land  adjoining  the 
canal,  wharfs,  yards  and  buildings  had 
before  then  been  erected,  the  average 
rateable  value  of  which  was  then  5d.  the 
square  yard. 

On  a  case  stated  for  the  opinion  of  this 
Court  by  Sessions,  on  an  appeal  by  the 
Company  against  a  poor-rate  made  by  re- 
spondents, for  a  parish  in  which  part  of  the 
eaaal  was  sitoate,  to  which  appellants 


were  assessed  in  the  same  proportion  as 
the  lands  lying  near  the  canal  were  rated, 
as  occupied  at  the  time  the  rate  was  made : 
Held,  diat  appellants  were  not  rateable 
in  proportion  only  to  the  rateable  value  of 
the  whole  of  the  lands  adjoining  the  canal, 
considered  as  mere  land ;  but  that  the  true 
principle  of  their  rateability  was  that  the 
adjoining  land  covered  with  buildings 
should  '1^  brought  into  hotchpot  with  the 
adjoining  lands  of  other  descriptions,  and 
that  appellants  should  be  rated  for  the 
land  occupied  by  the  canal  according  to  the 
aggregate  value,  at  the  time  of  making 
the  rate,  of  the  whole  land  brought  into 
hotchpot :  that  value  being  the  rent  which 
a  tenant  from  year  to  year  would  give  for 
Ae  whole;  in  estimating  which,  rognd. 
was  to  be  had  to  that  proportion  of  the  rent 
paid  by  the  tenant  of  any  building  stand- 
ing on  the  land,  which  he  might  be  svp- 
posed  to  pay  in  respect  of  its  site  aa  en- 
hanced in  value,  beyond  the  nncoverad 
land,  by  being  built  upon.  lUgima  v. 
Glamorgantildrt  Canal  Company^  186. 

iii.  Owner  of  whole  house,  occupying 
beneficially,  as  a  subject,  not  exempt 
from  rateability  thoi^  he  performs 
duties  therein  as  servant  of  the  Crown, 
and  allows  other  servants  of  the  Crown, 
as  such,  to  use  it. 

Appellant,  distributor  of  stampe  at  C, 
rented  a  house  there  at  5S/.  Ids.  per  an- 
num. By  agreement  with  the  Commis- 
sioners of  Inland  Revenue  he  let  five  prin- 
cipal rooms  and  a  closet,  in  this  hoose, 
for  the  use  of  the  surveyor  of  taxes  and  of 
the  collector  of  Inland  Revenue  for  C 
By  the  agreement,  possession  was  to  be 
given  and  rent  to  commence  at  a  given 
time,  and  appellant  was  to  be  paid  **the 
annual  consideration  of  90/ . ;  this  sum  to 
include  all  expenses,  namely,  rent,  rates, 
taxes,  gas,  wood,  coals,  also  providing  a 
trustworthy  person  to  reside  on  the  pcn- 
mises,  to  keep  clean,  light  fires,  and  attmd 
to  the  same."  One  other  room  in  the 
house  was  occupied  by  appellant  as  an  of- 
fice for  vending  stamps  and  transacting 
other  public  business  connected  with  his 
duties  as  stamp  distributor.  He  employed 
an  assistant  in  this  room,  who  also  took  in 
there  for  him  private  oiders  for  printing, 
which  he  executed  elsewhere.  The  re- 
mainder of  the  house,  consisting  of  twe 
kitchens  and  a  cellar  on  the  basement, 
and  a  sitting  room  and  two  bedrooms  on 
the  second  floor,  was  occupied  by  a  man 
and  his  wife  and  daughter,  under  an  agree- 
ment by  which  appellant,  besides  allowing 
him  to  live  rent  free,  paid  him  6/.  10«. 
yearly  and  found  him  with  coals  and  can- 
dles ;  he  in  return  cleaning  tho-rooms  and 
lighting  the  fires.  Appellant  exhaasted, 
annually,  the  whole  of  the  90/.  payable  to 
him  under  the  first  mentioned  agreement, 
the  exception  of  S/.  lOs.,  in  paying 
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his  own  rent ;  the  expenses  of  ooaI,  fael 
and  gas ;  the  wages  of  the  man  before  men- 
tionA ;  and  other  incidental  expenses. 

On  a  case  stated  for  this  Court,  on  an 
appeal  by  appellant  to  Sessions  against  a 
poor-rate  for  C.  to  which  he  was  rated  on 
the  fnll  annual  rateable  value  of  the  whole 
house  :  Held,  that  appellant  was  properly 
rated  ;  for  that  he  was  the  beneficial  occu- 
pier of  the  whole  house  in  his  capacity  as 
a  subject.  That  the  five  rooms  and  closet 
were  not  in  the  separate  possession  of  the 
revenue  officers ;  and  the  fact  that  appel- 
lant's l^efit,  in  respect  of  that  part  of  the 
house,  was  derived  from  payments  made 
to  him  by  servants  of  the  Crown  for  privi- 
leges given  to  them  in  that  capacity,  did 
not  exempt  him  from  ratealnlity :  and  that 
the  room  occupied  by  appellant  himself 
was  not  occupied  by  the  Crown  through 
him  as  its  servant.  SmUk  v.  OverweerM  of 
Si.  Michael^  Camtn-idge,  383. 

iv.  Deductions  allowable  from  rateable 
value  of  railway  line,  stations  and  build- 
ings in  a  township. 

Deductions  from  rateable  value  held  al- 
lowable to  a  railway  Company,  upon 
assessment  to  poor-rate,  in  respect  of  the 
portion  of  their  line  passing  through,  and 
of  the  station,  buildings  and  sidings  with- 
in, a  township,  on  the  following  princi- 
ples. 

1.  That  the  percentage  amount  to  be 
allowed  the  Company  for  interest  on  capi- 
tal and  tenant's  profits  was  to  be  calculated 
upon  the  depreciated  value  of  the  rolling 
stock  at  the  time  the  rate  was  made»  not 
apon  its  cost  price. 

S.  The  Company  being  obliged  to  pro- 
vide (in  addition  to  the  rolling  stock), 
turntables,  cranes,  weighing  machines, 
stationary  steam-engines,  lathes,  electric 
telegraph  and  apparatus,  office  and  station 
furniture,  and  gas  works  used  for  supply- 
ing the  stations  with  gas :  Held,  that  a 
deduction  should  be  allowed  for  interest 
on  capital  and  tenant's  profits,  in  respect 
of  such  of  these  articles  as  were  movable ; 
for  instance,  the  office  and  station  furni- 
ture :  but  not  in  respect  of  sudi  of  them 
as  were  either  so  attached  to  the  freehold 
as  to  become  part  of  it,  or,  though  capable 
of  being  removed,  were  so  far  attached  as 
that  it  was  intended  that  they  should  re- 
main permanently  connected  with  the  rail- 
way or  the  premises  used  with  it,  and  re- 
main permanent  appendages  to  it,  as 
essential  to  jto  working. 

3.  It  being  necessary,  in  order  to  carry 
on  the  business  of  the  railway,  that  the 
Company  should  have  in  lumd,  at  eom- 
maad,  a  sum  of  money  by  way  of  floating 
capital,  for  providing  surplus  stores  (as 
rails,  sleepers,  Ac.),  to  be  used  in  case 
of  accident  on  the  line,  or  other  emer- 
gency, and  partly  for  peying  the  wages 
of  servants  of  the  CoBpeaj  wd  otiitr 


current  expenses :  Held,  that  the  question 
whether  a  deduction  should  be  allowed, 
for  interest  and  tenant's  profits,  or  either, 
upon  this  fioating  capital,  must  depend  on 
whether,  on  the  whole  capital  employed, 
a  greater  delay  occurred  in  realizing  the 
returns  than  is  ordinarily  incident  to  the 
employment  of  capital.  That  a  deduction 
was  allowable  in  respect  of  any  such  delay, 
but  not  in  respect  of  a  delay  in  realising 
the  profits  on  a  part  only  of  the  capital, 
if  compensated  by  the  more  than  ordinary 
quickness  of  the  return  on  the  rest. 

4.  That  the  deduction  to  be  allowed  in 
respect  of  the  stations,  buildings  and  sid- 
ings along  the  line,  must  be  calculated  on 
the  actual  value  at  which  they  ought  to  be 
assessed,  and  not  upon  the  original  cost 
of  construction.  Regiua  v.  North  Staf' 
fordthirt  Railway  Company j  392. 

T.  Bateable  value  of  railway  station  for 
use  of  which  the  occupying  Company 
receives  a  higher  annual  payment  than 
could  be  obtained  as  rent  for  it  from  a 
tenant  from  year  to  year. 

Appellants,  a  railway  Company,  being 
the  sole  proprietors  and  occupiers  of  a 
railway  station  on  their  line,  in  1848  en- 
tered into  an  agreement  with  another  rail- 
way Company,  by  which  the  latter  were, 
for  a  certain  annual  payment,  to  have  for 
999  years  the  joint  use  of  the  station  for 
their  traffic,  appellants  continuing  to  be 
occupiers  of  the  station,  subject  to  such 
use.  In  1859,  the  annual  value  of  the 
station  having  then  from  various  causes 
fallen  very  much  below  the  sum  paid  an- 
nually to  appellants,  under  this  agree- 
ment, by  the  other  Company,  appellants 
were  assessed  to  a  poor-rate  in  respect  of 
the  station,  on  the  full  sum  so  paid  to 
them. 

In  a  case  stated  for  this  Court,  on  ati 
appeal  by  appellants  to  Sessions  against 
this  rate,  on  the  ground  that  the  rateable 
value  of  the  station  was  not  the  rent  actu- 
ally paid  but  tibe  rent  which  could  be  ac- 
tually obuined  for  it  from  a  hypothetical 
tenant  from  year  to  year,  it  was  stated  as 
an  admitted  fact  that  appellants  were  the 
persons  rateable  in  respect  of  the  whole 
occupation  of  the  station.  Held,  that  ap- 
pellants were  properly  rated  on  the  full 
amount  paid  by  the  other  0>mpany  ;  ap- 
pellants being  sole  occupiers  of  the  station, 
subject  to  an  easement  by  the  other  Com- 
pany, and  the  payment  being  a  profit  aris- 
ing out  of  appellants'  occupation.  Rogina 
V.  FleUomy  450. 

S.  Recovery  of. 

Duty  of  justices  to  enforce  rate  by  distrese 
warrant,  at  instance  of  overseers,  sue* 
cessors  to  those  who  made  the  rate. 
Stats.  43  Blis.  c.  S,  s.  4 ;  17  0.  9,  e. 
38,  s.  U. 

ficat  43  Blis.  c  S,  s.  4|  empowen  **  m 
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well"  **  the  i^reieat  as  rabeeqitent*'  **  over- 
seen, or  any  of  them/'  by  warrant  from 
two  justices,  to  levy  all  arrears  due  for 
poor-rate,  by  distress  and  sale  of  the 
offender's  goods.  Stat.  17  G.  2,  c.  38,  s. 
1 1 ,  enacts  that,  in  case  any  person  shall 
refuse  or  neglect  to  pay  the  oTerseers  by 
whom  a  poor-rate  is  made,  any  sum  at 
which  he  is  legally  rated, "  the  succeeding 
OTerseers"  may  levy  such  arrears,  and  out 
of  the  money  so  levied  reimburse  their 
predecessors  all  sums  of  money  expended 
by  them  for  the  use  of  the  poor. 

Held,  that  the  latter  statute  does  not 
restrict  the  power  conferred  by  the  former 
to  overseers  immediately  succeeding  those 
by  whom  a  poor-rate  is  made,  but  that  any 
overseers,  subsequent  to  those  making  the 
rate,  are  still  entitled  to  procure  a  distress 
warrant  from  justices  to  enforce  payment 
of  arrears  of  the  rate  by  defaulters.  Over' 
9eer§  of  Eatt  Dean  v.  Everett^  574. 

n.  Under  Nuisances  Removal  Act.  Nui- 
SAXGES  Removal  Act. 

REMOVAL. 
Order  of.    Poob,  II. 

SADDLERS'  COMPANY. 

Charter  and  by-law  of.  Disqualification  of 
bankrupt  or  insolvent  for  offiee  of  Assist- 
ant,  42.    CuABTSB. 

SALE. 
Of  real  property,  685.    Vbhdoe  and  Pub- 

CUA8EB. 

SEASHORE. 

Between  high  and  low  water  mark,  is  part 
of  atyoining  county,  SS4.  Jubisdzgtioh, 
II.  2. 

SERVANT. 
Mastbb  and  Skbtakt. 


SET-OFF. 
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SHIP  AND  SHIPPING. 

I.  Ship  how  proved  British,  178.  Mbb- 
GHANT  Shipping  Act,  1854. 

II.  Construction  of  contract  of  shipment 
between  charterer  of  ship  and  shipper  of 
goods  on  board.  Liability  of  such  shipper 
to  charterer  for  demurrage,  though  con- 
tract creates  partnership  in  freight  between 
them. 

Plaintiff,  baring  chacterad  a  ateamer, 
•greed  with  defendants  to  take  out  some 
engines  in  her  to  Barcelona,  it  being 
known  to  both  parties  that  the  engines 
could  not  be  shipped  unless  some  altera- 
tions were  made  in  her  hatchways.  The 
agreement  contained  the  following  condi- 
tions.   First :  th|tt  pUintUf  ahoold  lay  the 


steamer  oo  her  berth  at  Liverpool  for 
Barcelona.  Secondly:  that  she  should 
not  be  required  to  lie  on  her  berth  longer 
than  ten  days.  Thirdly  :  that  she  should 
make  the  voyage  from  there  to  Barcelona 
for  the  lump  sum  of  650/.,  plaintiff  to  pay 
all  charges.  Fourthly:  that  defendants 
•hould  load  in  the  steamer  two  engines  and 
tenders  complete,  for  240/.,  freight  to  be 
paid  at  Liverpool  on  delivery  <^  bills  of 
lading,  without  any  deduction  for  interest 
or  insurance^  Fiitiily  :  that  such  of  the 
above  goods  as  weighed  above  20  cwt. 
should  be  put  in  the  steamer,  stowed, 
taken  OBt  and  landed  at  shipper's  risk  and 
expense.  Sixthly:  that  the  said  goods 
should  be  taken  out  of  the  steamer  aa  soon 
as  the  captain  was  ready  to  deliver  them, 
in  five  days,  Sunday  excepted ;  and  20/. 
sterling  demurrage  to  be  paid  by  the  ship- 
per or  receiver  of  the  said  goods,  for  everr 
day  that  ahe  was  detained  over  and  above 
five  days.  Seventhly  :  tbat  the  steamer 
should  be  entered  in  the  joint  names  of 
plaintiff  and  defendants,  so  that  the  latter 
might  assist  to  get  cargo.  Eighthly  :  that 
any  surplus  of  freight  above  650/.  afaonld 
be  divided  between  plaintiff  and  defend- 
ants, and  also  any  loss  which  might  result. 
Ninthly:  that  the  said  steamer  sbotdd 
guarantee  to  carry  480  tons  dead  weight, 
besides  40  ions  of  coal  in  the  bonkers. 
Tenthly :  that  the  bills  of  lading  for  the 
whole  cargo  of  the  said  steamer  should  be 
signed  at  the  office  of  plaintiff.  Elev- 
enthly :  that  the  steamer  should  be  con- 
signed at  Baroeloua  to  the  friends  of  de- 
fendants, paying  2/.  commission  on  the 
above  freight. 

The  steamer  was  pat  on  ber  berth  at 
Liverpool,  and,  by  consent  of  her  owner, 
the  beams  in  her  hatchways  were  leaioved, 
for  the  stowage  of  the  engines,  at  the  joint 
expense  of  plaintiff  and  defendants.  The 
engines,  which  exceeded  20  cwt.  in  weight, 
were  then  brought  alongside ;  and  it  was 
found,  before  ten  days  had  exi^red,  that 
they  would  not  go  down  the  hatchways, 
notwithstanding  the  removal  of  the  beams. 
The  consent  of  the  shipowner  to  the  fur- 
ther widening  of  the  hatchways  was  there- 
apon  obtain^,  on  condition  that  the  skip 
should,  before  sailing,  be  made  right,  to 
the  satisfaction  of  Lloyd's  surveyor.  la 
consequence  of  the  necessary  delay  for 
widening  the  hatchways  and  making  the 
ship  thus  right,  she  lay  on  her  berth  thir- 
teen days  beyond  the  stipulated  ten. 

Plaintiff  having  brought  this  action,  on 
the  second  clause  of  the  agreement,  for 
demurrage  in  respect  of  the  detention  by 
defendants  of  the  ship  on  her  berth  beyond 
ten  days :  Held,  that  defendants  were  Ua- 
\A»  on  that  clause,  it  being  collateral  to 
and  independent  of  any  partnership  in  the 
freight }  assuming  that  the  agreement  eon- 
stitated  a  partnai^hip  to  some  extent  ba> 
tfween  the  jfutim  in  that  resp(Kt. 
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The  Judge  directed  the  jnrj  thMy  bj 
reMon  of  the  5th  clause  of  tibe  egreemeii^ 
defendants  were  liable  for  an  j  detention 
of  Uie  ship  necessary  to  effect  such  alterar 
tiona  in  her  as  woidd  enaUe  the  engines 
to  be  pnt  on  board  br  defendants.  Held 
a  right  direction.    BUck  t.  BalleraM,  S03. 

nL  Authority  of  Blaster  lo  tranship,  in 
port  of  distress,  goods  which  are  on  hoard 
nnder  charter-party ;  in  order  that  they 
may  be  forwarded  to  destination.  Whose 
agent  he  is  in  making  fresh  charter-party, 
at  higher  rate  of  freigfat,  with  master  of 
snbstitnted  ship.  Amount  of  freight  par- 
able by  consignee  of  the  goods.  fVansKr 
€if  lien  for  fright  from  original  to  anbsti- 
toted  shipowner.  Sxtent  of  sach  lien. 
Bight  of  consignee  to  deduct  from  freight 
adrances  to  master  of  original  ship. 

Defendants,  I^ondoa  merohnals,  by 
eharter-party  made  between  tbm  and  C, 
the  master  of  the  ship  Planter,  chartered 
that  ship  to  bring  a  cargo  of  gnano  from 
Oallao  to  England.  The  ship  was,  by  the 
charter-parly,  consigned  outwards  lo  de- 
fendants' agents  in  Sonth  Ameriea ;  and 
fireig^t  at  70s.  per  ton  was  made  payable 
on  her  arriTal  in  Bnn^and,  4edneting  sndi 
adrances  on  aoooanl  of  freight  as  char- 
terers' agents  might,  as  the  ^arter^par^ 
empowerod  them,  make  to  C.  in  the 
Pacific.  The  Planler  nrrired  at  Callao, 
loaded  her  cargo  of  gnano,  and  set  sail 
for  England,  defendants'  agents  having, 
prarionsly  to  her  sailing,  made  huge  ad- 
Tanees  to  C.  on  aeeoant  of  flight,  fioon 
alter  sailing  she  sprang  a  leak,  which  com- 
pelled her  10  pnt  back  to  Gdlao,  and  she 
arrived  there  the  second  time,  consigned 
to  a  firm  independent  of  dafendanls  or 
their  agents.  It  was  then  fennd  Ihnt  she 
oonld  not  proceed  on  her  voyage,  and  C, 
defendante'  agents  lefnsing  to  intwfere, 
transhipped  the  cargo  into  another  ship, 
The  Alarm,  to  be  Ibnraided  to  Eng^d. 
For  this  purpose  a  eharter^Mir^  was  en- 
tered into  between  plaintiff;  the  master  and 
apparent  owner  of  The  Alarm,  and  C.  in 
Us  own  name ;  nnder  which  freight  was 
made  payable  by  the  consigneesy  on  ship's 
arrival  in  England,  at  70s.  per  ton. 
Plaintiir  then  made  out  bills  of  lading,  in 
which  C.  was  named  as  shipper  and  de- 
fendants as  consignees.  At  the  date  of 
this  latter  charter-party  the  current  rate  of 
freight  at  Callao  was  only  40«.  per  ton, 
and  it  was  agreed  between  plaintiff  and  C. 
that  plaintiff  should  pay  the  difference 
between  that  and  the  charter-party  freight 
to  0.,  but  whether  for  C.'s  benem  or  that 
of  his  owners  did  not  appear.  The  cargo 
afrived  hi  England,  in  The  Alann ;  when 
plaintiff  claimed  fiwm  defimdaats  the  fhll 
fteight  of  70s.  per  ton  $  from  wUeh  de- 
fendants, on  the  other  Imnd,  inaieted  on 
their  right  to  dedoet  iha  advnnesa  made  ta 
C.  by  tfMir  agents  at  GaUao.    Brfindsnti 
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having  paid  the  freight  less  the  amount  of 
socfa  advances,  plaintiff  brought  ihi§  notion 
to  recover  that  amount. 

A  verdict  having  been  taken,  by  eon- 
sent,  for  plaintiff,  for  this  amount,  leave 
being  reserved  to  defendants  to  move  to 
enter  it  for  them,  the  Court  to  have  power 
to  draw  inferences  of  fact  from  the  above 
frets,  which  were  proved  at  the  trial  i 
Held,  making  absolute  a  rule  to  enter  the 
verdict  for  defendants :  First,  that  the  pro- 
per inference  from  the  facts  was  that  C. 
made  the  charter-party  with  The  Alarm 
as  agent  for  his  owners  and  not  for  de- 
fendants ;  the  agreement  by  plaintiff  to  re- 
turn him  part  of  the  charter-party  freight 
being  a  legitimate  transaction  in  that 
view,  but  a  groM  fhmd  on  defendants,  to 
whidi  plaint  was  a  party,  in  the  otfier. 
Secondly,  that  assuming  C  to  have  made 
the  said  charter-party  as  defendants'  osten- 
sible agent,  he  had  no  implied  aathorityy 
from  fie  necessity  of  the  ease,  on  tran- 
shipping the  cargo,  to  bind  diifendants  to 
payment  of  a  higher  than  the  conent  rate 
of  fireight  j  and  plaintiff  had  knowledge 
of  that  want  of  authority.  Thirdly,  that, 
apart  from  The  Alarm  charter-party, 
plahitiff  had  no  lien  on  the  cargo  for  a 
greater  amount  of  freight  than  the  balance 
due  after  crediting  defendants  with  the 
advances  to  C. ;  or  that  assuming  (a  point 
which  the  Court  dkl  not  decide),  that  npon 
a  transhipment  of  caigo  arising  fhmi  ne- 
cessity, in  a  port  of  distrem,  in  order  to 
its  being  forwarded  to  its  destination,  the 
original  shipowner  can  transfer  his  lien 
fi>r  freight  to  the  snbstitnted  shipowner,  he 
can  transfer  no  greater  right  of  lien  than 
he  hhnself  possesses.    MaittkewM  v.  GibbSf 


IT.  Extent  of  liability,  in  respeet  «f  ahip- 
ment  of  cargo,  of  agent  for  foreign  char- 
terer, entering  into  charter-party  which 
for  its  cessation. 


By  a  charter-party  made  between  plain- 
tiffs, shipowners,  sind  defendants,  agents 
in  SngjUttd  for  foreign  charterars,  it  was 
agreed  that  plaintiiSi'  ship  the  B.  should 
pfoeeed  to  J.,  and  there  load  In  ngular 
tarn,  in  the  customary  manner,  from  de- 
fondants,  a  fhU  and  complete  eaago  of 
eoka.  It  was  fhither  agreed  that,  ap  de- 
fimdaats were  acting  f^  fidtaign  princi- 
pals, "aU  liabUity  of"  defendanH  *<  in 
every  respect,  and  as  to  all  msftew  and 
things,  as  wbU  before  and  darlnf  as  after 
the  shipping  of  llm  said  eaifo,^'  should 
'<ceasa  as  soon  •»  they"  had  "shipped 
tlm  cargo." 

iWnnflants  hnriafflo^ad  and  shinned 
liie  agiaad  cargo,  plafattitb  afterwaids  sued 
them  in  tUsaotfon  for  not  Iwving  diipped 
it  hi  lagilar  turn.  Held,  that  the  action 
woald  nat  Ua,  Ihr  that  the  chastsr-iparty 
Umitad  drfjmdsnli'  liaMli^to  the  actual 
of  the 
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from  retponBibilitj  for  anj  irregalaritjr  or 
delay  in  tlie  shipment.  MUvain  r.  Perez, 
495. 

STATUTE* 

Gonstmctkm  of. 

General  wordf  "  Any  other  persons  whom- 
soeTer,"  not  restricted  in  meaning  bj 
following  words  which  describe  particn- 
Ur  persons.  Liability,  in  consequence, 
of  all  persons  to  be  called  npon  to  give 
eridence  before  committee  of  justices 
appointed  to  prepare  basis  for  oonnty 
rates.  Sut.  15  ft  16  Vict.  c.  81,  ss.  2, 
5,  7,  8. 

Stat.  15  &  16  Vict.  c.  81,  by  sect.  S, 
empowers  the  justices  of  a  county  to  ap- 
point a  committee  of  their  body  for  the 
purpose  of  preparing  a  basis  or  standard 
for  fair  and  equal  county  rates,  to  be 
founded  on  the  full  and  fair  annual  value 
(interpreted  by  sect.  6  to  mean  the  net 
annual  ralue)  of  the  property  rateable  to 
the  poor-rate  in  every  parish  in  the  county. 
Sect.  5  empowers  this  committee  to  order, 
in  writing,  certain  specified  parish  officers 
and  other  persons,  having  the  custody  or 
management  of  any  public  or  parodiial 
rates  or  valuations  of  the  parishes,  to  make 
written  returns  to  the  committee  of  the 
amount  of  the  full  and  fair  annual  value 
of  the  property  in  any  parish  liable  to  be 
assessed  toward  the  county  rate ;  the  date 
of  the  last  valuation  for  the  assessment  of 
such  parish ;  and  the  name  of  the  surveyor 
or  other  person  by  whom  such  valuation 
was  made.  By  sect.  7  the  committee 
may,  by  their  order  in  writing,  require 
the  "overseers  of  the  poor,  constables, 
assessors,  collectors,  and  any  other  per- 
sons whomsoever,  to  appear  before  them," 
<<  and  to  produce  all  parochial  and  other 
rates,  assessments,  valuations,  apportion- 
ments, and  other  documents  in  their  cus- 
tody or  power  relating  to  the  value  of  or 
assessment  on  all  or  any  of  the  property 
within  the  several  parishes"  "  which  may 
be  liable  to  be  assessed  toward  the  county 
rate,  and  to  be  examined  on  oath"  *'  touch- 
ing ^e  said  rates,  assessments,  valuations, 
or  apportionments,  or  the  value  of  pro- 
perty aforesaid."  By  sect  8,  **  every 
person  who  shall  neglect  or  ref\ue  to  ap- 
pear when  required  so  to  do  as  aforesaid, 
or  to  be  sworn  or  examined,  or  to  produce 
such  documents  as  hereinbefore  provided," 
is  subjected  to  a  penalty  not  exceeding 
20/.,  recoverable  before  justices. 

HbM,  that  sect.  7  authorises  the  com- 
mittee to  call  before  them  all  persons 
'  Whdmaoever,  able  to  give  evidence  of,  and 
produce  any  documents  relating  to,  the 
actual  annual  value  of  the  property  to  be 
assessed  to  the  county  rate  |  and  does  not 
restrict  the  committee  to  aacertaining,  by 
the  examination  of  the  persons,  and  the 
inspection  of  the  documentSy  sp^diled  {n 
sect.  5,  the  amount  at  which  the  property 


Is  rated  to  the  poor-rate.  That  therelbn 
a  person  having  in  his  possession  private 
accounts  and  documents  relating  to  the 
annual  value  of  collieries  and  coal-mines 
assessable  to  the  county  rate,  and  able  to 
give  evidence  touching  their  net  annaal 
value,  incurs  the  penalty  under  sect.  8  by 
refusing  to  obey  an  order  of  the  oomrnittop, 
under  sect.  7,.  for  his  appearanee  before 
them  with  such  accounts  and  doenments. 
Regina  v.  Domhleday,  501. 

[STATUTE  OF  FRAUDS. 
Sufficient  memorandum. 

One  paper  referring  to  another,  in  which 
the  terms  of  an  agreement  are  stated,  will 
constitute  a  contract  sufficiently  exemted 
according  to  the  provisions  of  the  Statute 
of  Frau£  $  but  where  the  first  paper  was 
in  these  words,  *'  I  agree  to  let  the  pre- 
mises in  O.  L.,  oontaintug  three  stabler, 
ftc.,  for  the  same  rent  and  subject  to  the 
same  conditions  that  I  hold  them  myscif ;" 
it  was  held  (Lord  Campbell,  Lord  Oian- 
oellor,  tfiM.)  that  this  paper,  even  though 
ratified  by  the  proposed  lessee,  as  it  did  not 
state  the  duration  of  the  term,  did  not  con- 
tain^ enough  to  oonstitute  a  memorandum 
of  an  agreement  sufficient  to  satisfy  the 
statute. 

In  the  Court  of  Queen's  Bench,  in  an 
action  on  an  agreement,  the  qnestions  dis- 
cussed were,  one  of  fact,  what  the  parties 
had  said  and  written  to  each  other,  and  one 
of  law,  what  was  the  contruction  to  be  put 
on  two  letters  of  the  Defendant,  which 
were  relied  on  as  a  ratification  of  what  hb 
agent  had  done.  In  the  Exchequer  (Cam- 
ber (upon  the  proceeding  by  appeal  under 
the  Common  Law  Pr^ednre  Act),  the 
judgment  of  the  Court  was  given  on  the 
ground  that  even  if  the  Defendant's  let- 
ters amounted  to  a  ratification,  it  was 
null,  for  that  the  paper  ratified  did  not 
contain  a  memorandum  of  agreement  suf- 
ficient to  satisfy  the  Stattite  of  Franda : 

Held,  that  it  was  competent  to  the  Court 
of  Exchequer  Chamber  to  adopt  that 
gronnd  for  its  judgment,  i^nnaiirice  v. 
BaUey,  H.  ofL.  772.} 

STATUTE  OF  LIMITATIONS. 

As  to  real  actions. 

Stat.  3  &  4  W.  4,  c.  27,  ss.  2,  7,  15. 
Possession  of  land  under  conveyance 
intended,  but  inefiTectnal,  to  pass  fee, 
not  adverse.  Possession  under  tenancy 
at  will.  Creation  and  determination  d 
such  tenancy. 

On  21st  August,  1781,  tiie  lord  of  a 
manor,  with  the  consent  of  certain  of  the 
tenants,  granted  to  five  persons,  tvA  of 
whom  were  the  cirarehwwdens  and  over- 
seers of  the  parish  of  M.,  license  to  en- 
close 3a.  2r.  of  the  waste  of  the  manor ; 
and  that  thoy  nod  their  heirs*  asd  «ll  per- 
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MDs  cUumiiig  oader  tiiem»  ihoiild  wad 
might  lawfully  hold  the  same,  lo  endoiedy 
in  trnst  for  the  pnrpoie  of  building  a  work- 
house for  the  poor  of  M. ;  rendering  to  the 
Uien  lord  and  to  all  other  lordi  of  the  ma- 
nor the  yearl J  rent  of  5a.  for  the  tame  in 
oTer  J  year  for  erer.  This  grant  was  not 
according  to  any  cnstom  in  the  manor, 
nor  was  there  any  snch  costom.  The 
chnrchwardens  and  OTerseers  of  M.  imme- 
diately took  possession  of  the  land  the 
sabject  of  the  grant,  and  bnilt  on  it  a 
workhouse  which,  up  to  Midsummer,  1838, 
was  used  as  such ;  and  possession  of  the 
workhouse  and  land  was  retained  by  the 
chnrchwardens  and  ororseers,  or  persons 
claiming  through  them,  from  1781  to  1840, 
when  they  were  surrendered  to  the  then 
lord  of  the  manor,  as  hereafter  mentioned. 
In  1817,  the  chnrchwardens  and  overseers 
of  M.  also  took  jKXSsession  of  Sr.  lOp.  of 
land,  oontignons  to  that  granted  in  1781  ; 
and  retain^  possession  of  this  additional 
land  also  from  1817  to  1840.  The  fire 
persons  nominated  as  trustees  of  the  ori'^ 
ginal  land  by  the  grant  of  1781  all  died 
before  1817,  and  no  heir  of  the  surriTor 
came  in  to  claim  admittance  to  it,  after 
due  proclamations  in  the  manor  Court  call- 
ing upon  him  to  do  so.  In  October,  1835, 
the  then  steward  of  the  manor  gave  notice 
to  the  churchwardens  of  M.  to  nominate 
other  trustees  in  the  stead  of  those  de- 
ceased, in  order  to  their  admittance  at  the 
next  manor  Court,  to  save  a  forfeiture. 
In  compliance,  the  vestry  of  the  parish 
nominated  seven  fresh  trustees^  who,  on 
S7th  October,  1835,  were  admitted  to  both 
pieces  of  land  at  a  manor  Court ;  the  par- 
iah paying  a  fine  to  the  lord  and  the  lord 
granting  ^e  land  to  the  seven  persons  and 
3ieir  heirs,  to  hold  by  copy  of  court  roll 
and  at  the  will  of  the  lonl,  on  the  same 
trusts  as  in  the  grant  of  1781,  and  at  the 
same  yearly  rent  of  5s.  From  the  ac- 
counts of  a  deceased  steward  of  the  manor, 
it  appeared  that  this  rent  was  paid  to  the 
lord  from  1781  to  1791,  and  from  the  par- 
ish books  of  M.  it  appeared  that  it  waa 
iJso  paid  from  1 8S5  to  1 836 .  In  January^ 
1840,  the  vestry  of  M.  passed  a  resolution 
that,  there  being  no  further  use  for  the 
premises  as  a  workhouse,  the  land  should 
be  forthwith  surrendered  to  the  then  lord 
of  the  manor  by  the  churchwardens  and 
overseers,  and  the  trustees  appointed  in 
1835.  And  in  February,  1840,  that  sur- 
render was  made  to  the  Uien  lord  of  the 
manor,  the  surrender  oomprising,  in  termsi 
the  first  piece  of  land  only,  bat  possession 
being  given  to  the  lord  not  of  it  only,  bat 
also  of  the  other.  The  lord«  bv  himself 
or  by  persons  claiming  under  him,  held 
undisturbed  possession  of  both  pieces  of 
land  from  February,1840y  to  the  time  of 
the  present  action. 

On  a  case  stated,  in  an  action  of  ^eci- 
iMBt  brought y  on  16th  Febmaryi  1859, 


by  the  chnrehwardens  and  overseers  of  M.^ 
to  recover  both  pieces  of  land  from  de- 
fendants, who  were  in  possession  and 
claimed  under  the  lord  of  the  manor  of 
1840,  power  being  reserved  to  the  Court 
to  draw  inferences  of  fact:  Held,  that 
plaintiffs  were  not  entitled  to  recover  either 
piece  of  land.  As  to  the  original  piece^ 
that  the  possession  by  plaintiffs  under  the 
grant  of  1781  was  at  the  outset  permissive, 
and  had  n9t,  down  to  and  at  th6  time  of 
the  passing  of  stat.  3  ft  4  W.  4,  c.  S7 
(July,  1833),  become  adverse;  plaintiffs 
having,  from  1781  down  to  that  time,  held- 
either  as  tenants  at  will  or,  at  most,  as 
tenants  from  year  to  year  of  the  lord. 
That  such  tenancy  was  determined  by  ther 
admittance  of  the  fresh  trustees  for  M.  in 
October,  1835,  whereby,  within  five  years 
from  the  passing  of  stat.  3  &  4  W.  4,  e^ 
27,  a  fresh  tenancy  at  will  was  created ; 
which  last  tenancy  was,  within  twenty-one 
years  of  its  inception,  namely,  in  1840, 
determined  by  the  lord's  entry  and  rt^ 
sumption  of  possession.  As  to  the  piece  of 
land  taken  possession  of  by  plaintiffs  in 
1817  :  That  the  lord's  right  of  entry  to  it 
could  not  be  barred  before  1837,  before 
which,  namely,  in  1835,  it  was  included  in 
the  land  to  which  the  fresh  trustees  were 
admitted ;  as  it  was,  in  1840,  in  the  land 
of  which  the  lord  retook  possession. 
Hodgaon  v.  Hooper ^  149. 

STATUTES. 
I.  GxKSXAL  Public. 

43  Elis.  c.  2,  s.  4.     (Poor).  574.    IUtb, 
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1  W.  4,  e.  18,  s.  1.    (Settlement  of  Poor), 
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22  ft  33  Vict.  e.  exxxiii.  (Watermea*s  and 
Lightermen's  Amendment,  1859),  244. 
Watbbmbb's  ABD  Lxohtkbmbb's  AcTS. 

SUGGESTION. 

On  record,  as  to  change  of  raana  in  qao 
warranto,  147.    Vbbub. 

SXJN8TB0KB. 

Death  hy,  not  death  hy  accident,  wiOiB  lift 
policy  against  accidents,  478.     Ibbitb- 

ABCB. 

[SURFACE. 

MtBBB  ABD  MXBBBALS.] 

TENANT. 

LaBDLOMO  ABD  TbBABT. 

THAMES  C0N8BRVANCT  ACT, 

1857. 

(20  ft  21  ViOT.  c.  cxlrii.) 

Seets.  92,  76.  Power  of  Conserrators  of 
Thames  to  appoint  assistant  riTer  keepers, 
wiA  authority  to  enter  fishing  boats  and 
seise  brood  of  fish,  nnder  stat.  30  G.  2,  c 
21,  s.  5.  Penalty  incurred  by  obstructing 
sueh  keepers. 

Stat.  30  0.  2,  e.  21,  s.  5,  enaels  Aat, 
for  the  better  pireserration  of  the  fithery 
of  the  rirer  Thaaies,  within  the  jurisdielioo 
of  ti^  mayor  of  London,  as  ooaserrator  of 
tfie  rirer,  it  ihall  be  lawful  "  ftyr  the  de- 
puty of  the  Mid  mayor  for  the  tima  heiug, 
as  opnsertator  as  aforesaid,  eonmouly 
called  fte  water  hattiffi  and  Ms  msjsIbbI  or 


THAMBS  OOnSSRtARCT  AOI. 


tHAl^MAltK. 


nt 


fltfininM)  spponiM  Dy  wwubi  vmor 
th«  hmnd  and  imI  of  the  mmyor.  Id  «ater 
the  boat  of  any  fialmmaa  or  other  perion 
Bshing  on  the  Thameei  and  leiae  all  brood 
of  fish  found  there.  8eet.  6  impoMa  a 
penalty  of  10/.  on  any  penon  ''  who  ihall 
obetmot  or  hinder  the  said  water  haaiff" 
or  "  his  assistants/'  **  in  the  execntion  of 
any  of  the  powers  rested  in  then  br  this 
Asl ;"  and  sect.  U  gires  a  eonTicted  per- 
son a  right  of  appeal  to  the  next  Court  of 
Gonsenrancy* 

The  Thames  Consenraney  Act,  1857,  SO 
4  SI  Vict.  e.  exlTii,y  creates  a  new  corpo- 
ration, called  **  The  oonserraton  of  the 
river  Thames,"  and,  by  sect.  53,  transfers 

10  them  <*all  the  powem,  aathorities, 
rights  and  pririleges,"  which  might  be 
eacereised  by  the  mayor  of  London,  '*  by 
pnecription,  asage,  charter,  or  Act  of 
Pkirliament,  or  otherwise,  with  regard  or 
relation  to  the  eonsenrancy  and  Uie  pre- 
semtion  and  regnlation  of  the  river 
Thames,"  save  only  so  far  as  the  same 
may  be  modified  by,  or  be  inconsistent 
with,  the  proTisions  of  that  Act.  8ect. 
76  imposes  a  penalty,  not  exceeding  5/., 
OB  any  person  who  "  shall  resist  or  make 
forcible  opposition  against  any  person  em- 
ployed in  the  due  execntion  of  this  Act" 

field  that,  under  the  latter  Act,  al- 
though it  does  not  apparently  haTO  the 
fishery  of  the  Thames  in  contemplation, 
.  the  conserrators  of  the  Thames  are  em- 
powered to  appoint,  under  their  hands  and 
seals,  assistant  riTcr-keepers,  with  express 
anthoriQr  to  enter  fishing  hoists  and  seize 
brood  of  fish,  in  pursuance  of  stat.  80  G. 
S,  c.  21,  s.  5  i  and  that  a  person  obstruct- 
ing such  an  assistant  river-keeper  in  so 
doing,  is  not  liable  to  the  penalty  imposed 
by  sect.  6  of  that  statute  ;  but  u  liable  to 
the  penalty  imposed  by  stat.  90  4  81  Vkt. 
0.  cxivii.  s.  76.     Tumidff  y.  Shaw,  888. 

TOLL. 
L  Turnpike. 

1«  Exemption  from,  of  fodder  for  eatHe, 
888.    TcBHPuuB,  I. 

9.  ^ectment  by  mortgagee  of.    Costs  on 
plaintiff's  nonsuit,  358.    Costs,  I. 

n.  Right  of  Company  empowered  by  statute 
to  take  toll  in  return  for  a  public  service, 
to  remit  toll  in  whole  or  in  part.    Btats. 

11  O.  4,  e.  Ixx.  s.  76 ;  8  4  7  W.  4,  c, 
cxxxiii.  ss.  53,  195.  Right  of  Market 
Company  to  landing  tolls  for  use  of  pier 
a^ioining  market. 

A  Company  empowered  by  itatale  te 
lake  tolls  in  return  for  a  publie  serrioe  ii 
not  bound,  independently  of  express  enact* 
ment,  to  exact  the  same  tolls  Dram  all  per- 
sons alike  ;  but  is  at  liberty  to  remit  the 
tolls,  or  any  portion  of  them,  to  partienlar 
persons,  at  its  pleasure  and  diserstion. 

Stat  II  Q.  4,  c.  Ux.,  by  wUeh  pUinp 


tnled,  by  sect.  78  empowered  them  to  take 
from  the  master  of  any  steamboat  <*in 
reepeet  of  every  passenger  landing  on  or 
embarking  from  the  iriiarf  or  cansewagr" 
authorised  by  the  Act  to  be  made,  **the" 
u  tolls"  <<  which"  should  <<  at  any  time 
or  from  time  to  time  be  fixed  and  appointed 
by"  plaintifis,  not  exceeding  9rf.  for  each 
passenger.  A  subsequent  Act,  6  4  7  W. 
4,  c.  cxxxiiL,  incorporating  another  Com- 
pany for  the  purpose  of  building  a  bridge 
from  plainti&'  market  over  the  Thames, 
by  sect  58  anthoriied  plaintiffs  to  levy  the 
same  tolls  for  passengers  landing  on  or 
embarking  from  the  northern  pier  of  the 
intended  bridge  which  stat.  11  Q.  4,  c. 
Ixx.  Sk  76,  had  empowered  them  to  levy. 
And  by  sect  195  it  was  enacted,  that  **  the 
tolls  to  be  taken  by  virtue  of"  the  *'  Act 
should  at  all  times  be  charged  equally," 
and  that  every  **  reduction  or  advance  of '  * 
them  should  **  extond  to  all  persons  what- 
ever using  the  said  bridge." 

Plaintiffs,  after  the  bridge  had  been 
built,  fixed  and  appointed  the  toll  to  be 
received  "under  the  76th clause  of"  their 
"Act  of  incorporation,  from  the  master 
of  every  steamboat"  **  m  respect  of  every 
passenger  landing  on  or  embarking  from" 
the  northern  pier,  at  2d,  But  by  agree- 
ment with  defendants,  a  steamboat  Com- 
pany, they  charged  defendants  a  toll  of  Is. 
4</.  per  100  of  their  passengers ;  and,  by 
agreement  with  another  steamboat  Com- 
pany, charged  that  Company  a  lower  toll 
of  ItL  per  doien  of  their  passengers.  Pas- 
sengers landing  on  or  embarking  from  the 
northern  pier  from  or  on  to  steamboats 
used  no  other  portion  of  the  bridge  than 
the  northern  pier,  which  abutted  on  plain- 
tiffs' land. 

Plaintiffs  having  brought  this  action  to 
recoyer  from  defendants  arrears  of  toll  for 
passengers  at  the  rate  agreed  upon  with 
defendants :  held,  that  plaintiffs  were  en- 
titled to  recoyer  the  full  amount.  Tliat 
stat.  11  O.  4,  c,  Ixx.  s.  76,  was  not  an 
equality  clause,  requiring  plaintifft  to 
charge  the  fixed  and  appointed  toll  in  full 
for  each  passenger ;  but  that  it  directed 
the  toll  to  be  fixed  and  appoii^ed  merely 
in  order  that  the  public  might  know  the 
maximum  toll  they  could  be  called  upon 
to  pay ;  leaving  plaintiffs*  right  to  lower 
or  remit  the  toll,  if  it  otherwise  existed, 
wholly  untouched.  That  in  the  absence 
of  an  equality  dause  in  that  Act  such 
right  did  exist,  and  was  not  abrogated  by 
stat.  8  ft  7  W.  4,  e.  cxxxiii.  s.  195,  that 
enactment  applying  only  to  tolls  taken  by 
the  bridge  Company  for  the  use  of  the 
bridgci  and  not  to  the  tolls  taken  by  plain- 
tiffs. Smngerford  Murhti  Company  t. 
dtjf  SlMmboat  Company,  365. 


TRADS  MARK. 
Aelft8B  ferftmrfaleutly 
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TSADK  NABK: 


YBNDOS  AND  PURCHASER. 


knowingly  to  oonnterftil  « third  penon's 
trade  mark ;  when  •natainable.  Damages. 
Goets  of  Chaneerj  suit  brought  by  the 
third  person  against,  and  eompcomiaed  by, 
plalntiiT,  recoverable. 

Declaration,  for  that,  plaintiff  haying 
agreed  with  defendant  to  make  for  and  sell 
to  him  bricks,  to  be  marked  as  defendant 
might  direct,  defendant  wrongfully,  de- 
eeitftilly,  and  injuriously  directed  plain- 
tiff to  mark  them  with  the  name  of  R. ; 
defendant  then  well  knowing,  and  plaintiff 
not  knowing,  as  the  fact  was,  that  R.  used 
that  name  as  a  mark  on  bricks  made  and 
sold  by  him,  to  distingttish  them  fVom 
bricks  made  and  sold  by  other  persons ; 
and  tliat  plaintiff,  by  so  marking  the  bricks 
to  be  made  for  defendant,  would  become 
liable  to  legal  proceedings  for  damages  at 
the  suit  of  R.,  and  to  be  restrain«l  by 
injunction  from  making  any  more  of  such 
bricks.  That  plaintiff,  in  ignorance  of  the 
consequences,  and  of  R.'s  rights,  marked 
the  bricks  as  directed  by  defendant,  and 
delirered  them  to  him.  That  R.  there- 
upon filed  a  bill  in  Chancery  against  plain- 
tiff for  an  iigunction,  on  account  of  the 
profits  made  by  plaintiff  fVom  the  Inricks, 
and  a  decree  that  plaintiff  should  pay  the 
amount  thereof  to  R.  That  plaintiff  tibere- 
upon  compromised  such  suit  by  paying  R. 
a  large  sum  of  money  for  his  damages, 
costs,  and  expenses,  and  was  also  com- 
pelled to  pay  large  sums  of  money  for  tiie 
costs  of  his  own  necessary  defence  to  the 
suit 

Demurrer.    Joinder  in  demurrer. 

Held,  that  the  declaration  disclosed  a 
good  cause  of  action,  on  the  ground  that 
plaintiff,  though  innocent  of  fraud  in  coun- 
terfeiting R.'s  mark,  was  nevertheless 
liable  in  equity  to  the  suit  for  baring  in 
fact  counterfeited  it :  and  semble  also  on 
the  ground  that,  the  natural  consequence 
of  defendant's  act  being  to  plunge  plaintiff 
into  the  Chancery  suit,  and  thereby  to 
cause  him  to  incur  costs  and  expenses, 
plaintiff,  whether  or  not  he  was  liable  to 
the  suit,  had  a  good  cause  of  action  agidnst 
defendant  to  recover  the  damages  so  sus- 
tained.   Dixon  T.  FawcuB^  537. 

TRANsmpMEirr. 

Of  goods,  in  port  of  distress,  S89.    Baa 
AVD  Shippivo,  III. 

[TROVER, 
Baxxbupt  AMD  IinraLTSKT,  mo 

TRUSTEES* 

Eflfeet  of  sale  of  property  by,  at  inadequate 
price,  685.    Vkmdoe  akd  Pvbchasib. 


TURNPIKE. 
h  Q«Bml  Xumpike  Ad,  3  G*  4,  c  lU,  s. 


^S«    Exemption  of  fodder  for  cattle  frooi 
turnpike  toll. 

The  General  Turnpike  Act,  3  G.  4,  e. 
1S6,  enacts,  by  sect.  33,  **  that  no  toll 
shall  be  demanded  or  taken"  '*  on  raj 
turnpike  road,  for"  **  any  horM,  beaat  or 
other  cattle  or  carriage  employed  in  carry- 
ing or  conveying,  having  been  employed 
only  in  carrying  or  conveying  on  the 
same  day,"  "  any  hay,  straw,  fodder  for 
cattle,  and  com  in  the  straw,  wfaicli  has 
grown  or  arisen  on  land  or  ground  in  the 
occupation  of  the  owner  of  any  mA  hay, 
straw,  fodder  or  com  in  the  straw,  pota- 
toes or  other  agricultural  prodnee,  and 
which  has  not  Iwen  bous^t,  sold  or  dis- 
posed of,  nor  is  going  to  be  sold  or  dispooed 
of." 

A  horse  and  cart  passed  through  a  toll- 
gate,  carrying  threshed  bariey,  which  had 
grown  on  land  in  the  occupation  of  die 
owner,  to  a  mill  to  be  ground  into  meel 
for  feeding  tiie  owner's  pigs.  Tliey  re- 
passed on  ^  same  day  laden  with  bsirley- 
meal  obtained  from  the  mill,  the  prodnee 
of  another  parcel  of  barley  grown  by  the 
same  owner  on  tiie  same  land,  and  pre- 
viously sent  to  be  ground  into  meal  for  the 
same  purpose.  The  horse  and  cart  had 
not  been  employed  in  any  other  wny  on 
the  same  day.  Held,  that  they  were  ex- 
empt from  toll  under  tiie  above  enaetMeat 
on  each  journey  :  for  that  both  the  bailey 
and  the  barley-meal  came  widiin  the  de- 
scription of  "  fodder  for  cattle."  rrifsaft 
V.  Smithf  338. 

n.  Ejectment  by  mort^gee  of  turnpike 
tolls.  Costs  on  pluntiff's  nonsuit,  358. 
Com,  L 

USAGE. 

Of  trade.  Parol  evidence  to  explain  term 
of  art  in  written  eontract,  306.     £ti- 

DBVOIO,  I.  3. 

VALUER 

Under  Enclosure  Acts.  Proceedings  by, 
before  justices,  to  recover  possession  of 
encroachment,  7.    ENOLOsimn  Acts. 

VENDOR  AND  PURCHASER. 

Right  of  purchaser  of  realty  to  rescind  eon- 
tract,  and  recover  deposit,  where  vendor 
is  devisee  of  survivor  of  several  donees  of 
«  power  of  sale  given  to  them  *'  or  the 
survivor  of  them,  or  the  heirs,  executors, 
or  administrators  of  such  survivor."  Ef- 
fect of  omission  of  *'  assigns"  in  descrip- 
tion of  donees  of  power.  Oooit  of  law, 
how  far  bound  to  decide  on  validity  of 
vendor's  title.  Right  to  resoind  on  graond 
of  former  sale  to  vendor  at  inaleqiaaM 
prihe,  by  trustees. 

S.,  being  seised  in  foe  of  a  measMge, 
and  having  odier  real  and  peieoaal  estate. 


VENDOR  AND  PURCHASEK.       WEIGHTS  AND  MEASURES.  821 


died,  hftTingf  derised  all  his  real  aod  the 
residne  of  hie  personal  eetate  to  W.  S.  and 
H.  8.,  *'  their  heirs,  executors  and  admin- 
istrators," npon  tnist  that  W.  8.  and  H. 
8.,  or  the  snnriror  of  them,  or  the  heirs, 
execotors,  or  administrators  of  snch  sar- 
riTor,  should  sell.    The  testator  further 
declared  that  W.  8.  and  H.  8.,  or  the  sur- 
Tiyor  of  them,  or  the  executors  or  admin- 
istrators of  such  surviror,  should  hold  the 
proceeds  of  the  sale  in  trust  to  pay  debts 
and  inrest  all  the  residue  of  the  truMi 
moneys  in  goTcmment  or  real  securities, 
and  pay  the  diridends  equally  between  the 
testator's  wife  and  daughter  during  their 
llres,  and  wholly  to  the  surrivor  after  the 
decease  of  one  of  them ;  and,  after  the  de- 
cease of  that  sarviTor,  to  diride  the  whole 
equally  amongst  all  the  then  liring  child- 
ren of  the  testator,  or,  failing  them,  ac- 
cording to  the  Statute  of  Distributions. 
The  testator  also  appointed  W.  8.  and  H. 
8.  his  executors,    lliey  acted  in  the  trust, 
and  H.  8.,  the  snnrivor,  dcTised  all  his 
real  and  personal  trust  estates  to  A.  and 
B.  (whom  he  also  appointed  his  execu- 
tors), to  hold  to  them,  their  heirs,  execu- 
tors, administrators  and  assigns,  npon  the 
same  trusts  as  the  testator  H.  8.  held  them. 
After  the  death  of  H.  8.,  A.  and  B.  sold 
the  messuage  in  question  to  C,  who  sub- 
sequently contracted  with  plaintiff  to  sell 
it  to  him  in  fee. 

In  an  action  by  plaintiff  to  recover  the 
deposit  money  paid  under  this  contract, 
on  the  ground'  that  C.  had  failed  to  make 
out  a  good  title,  held  (dubitante  Black- 
bum,  J.),  that  plaintiff  was  entitled  to 
recover ;  inasmuch  as,  by  reason  of  the 
omission  of  "  assigns' '  in  the  description 
of  the  donees  of  the  power  of  sale  in  the 
devise  by  8.  creating  the  trust,  the  title  of 
the  devisees  of  H.  S.  to  convey  to  C.  was 
too  doubtful  for  a  Conrt  of  equity  to  com- 
pel specific  performance  of  the  contract. 

Qucere,  per  Blackburn,  J.,  whether  this 
Court,  as  a  Conrt  of  law,  was  not  bound 
to  decide  absolutely  whether  the  vendor's 
title  was  good  or  bad. 

8.  in  1810  bought  the  messuage  in  fee 
for  462/.  The  price  paid  to  A.  and  B. 
by  C,  upon  the  sale  of  it  to  him  in  1855, 
was  only  731,  4s.,  and  the  contract  price 
between  C.  and  plaintiff,  in  1859,  was 
350/. 

Held,  per  totam  Curiam,  that  the  inade- 
quacy of  the  price  at  which  A.  and  B.  sold 
constituted  a  breach  of  trust :  and  that,  as 
plaintiff,  having  notice,  was  affected 
thereby,  plaintiff  was  entitled  on  that 
ground  to  refuse  to  complete  the  contract. 
Stm/mtM  V.  Autten,  685. 

VENUE 

l*ower  of  Court  to  change,  in  quo  warranto. 
Grouftd  for  change. 

The  Court  has  power  to  change  the 


venue  in  an  information  in  the  nature  of  a 
quo  warranto:  and  a  suggestion  on  the 
record,  that  the  trial  of  the  issue  can  be 
more  conveniently  had  in  the  county  of 
the  substituted  venue,  shows  sufficient 
ground  for  the  change,  and  for  the  subse- 
quent proceedings  in  that  county.  Clark 
V.  lUgina^  147. 

WATERM£K'8  AND  LIGHTERMEN'S 

ACTS. 

7  &  8  O.  4,  c.  clxzv.  ss.  87,  101  :  28  A  S3 
Vict.  c.  cxxxiii.  ss.  7,  54.  Penalty  when 
incurred  by  unqualified  person  navigating 
barge  for  hire  on  Thames.  Western 
barges. 

The  Watermen's  and  Lightermen's 
Amendment  Act,  1859,  22  ft  23  Vict.  c. 
cxxxiii.,  by  sect.  54  subjects  to  a  penalty 
'*  any  person,  not  being  a  freeman  licensed 
in  pursuance  oP*  the  "  Act,  or  an  appren- 
tice, qualified  according  to"  the  *'  Act,  to 
a  freeman  or  to  the  widow  of  a  freeman 
of  the"  Watermen's  Company,  who  **  shall 
at  any  time  act  as  a  waterman  or  lighter- 
man, or  ply  or  work  or  navigate  any" 
"lighter"  **upon  the"  "river"  Thames 
**  from  or  to  any  place  or  places"  *'  within 
the  limits  of"  the  "Act,  for  hire  or 


>» 


gam 

Stat.  7  &  8  6.  4,  c.  dxxv.,  which  by 
sect.  37  imposed  a  similar  penalty,  and  by 
sect.  101  exempted  therefrom  persons  navi- 
gating "western  barges,"  is  repealed  by 
Stat.  22  4  23  Vict.  c.  cxxxiii.,  which  by 
sect.  7  enacts,  "  that  such  repeal  shall  not 
aflect"  "  any  appointment  or  license  duly 
made  or  granted  under  any  enactment 
hereby  repealed." 

Held,  that  a  person  found  plying  and 
navigating  a  barge  for  hire  on  the  Thames, 
within  the  limits  of  stat  22  &  23  Vict.  c. 
cxxxiii.,  and  not  being  licensed  or  quali- 
fied according  to  the  Act,  incurs  a  penalty 
under  sect.  54,  though  the  barge  started 
from  a  place  beyond  those  limits,  and 
would,  under  stat.  7  &  8  G.  4,  c.  Ixxv., 
have  been  deemed  a  "  western  barge." 
Dokk  V.  Phelps,  244. 

WATERWORKS  COMPANY. 

Rateability  to  poor-rate  of  apparatus  of,  108. 
Ratk,  I.  1,  i. 

WEIGHTS  AND  MEASURES  ACT. 
(5  &  6  W.  4,  c.  63.) 

Sects.  21,  28.    What  are  "  measures"  liable 
to  seisure  and  forfeiture. 

Earthenware  jugs  or  drinking  cups, 
ordinarily  used  as  imperial  measures  by  a 
publican  in  his  business,  are,  although  not 
stamped  as  measures,  and  exempted  by 
stat.  5  4  6  W.  4,  c.  63,  s.  21 ,  from  being 
so  stamped,  nevertheless  "  measures'' 
within  the  meaning  of  sect.  28  of  that  act, 
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wluch  empowen  vaj  mnthoriaed  inspector 
of  weights  and  messores  to  enter  any  shop 
or  place  within  his  jurisdictioii,  in  which 
goods  are  exposed  and  kept  for  sale,  and 
there  to  examine  all  measores,  and  to  com- 
pare and  try  them  with  (he  copies  of  the 
imperial  standard  measures  required  hj 
the  Act  to  be  provided :  and  rei^rs  mea- 
sures found  on  such  examination  to  be  un- 
just, liable  to  be  seised  and  foifeited )  aad 
the  person  in  whose  possession  they  are 
found  to  be  convicted  in  a  penalty.  /2e- 
^kta  T.  AjdtwHf  568. 
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